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PREFACE. 


It  is  believed,  that  this  is  the  first  attempt, 
-vrhich  has  been  made,  to  bring  under  one  view 
the  whole  of  the  law  respecting  public  ways,  and 
to  reduce  into  one  continuous  system  its  various 
principles.  And  perhaps  a  more  favorable  period 
for  such  an  effort  could  not  be  assigned.  Many 
decisions  have  lately  been  pronounced  by  the 
Courts  upon  this  subject ;  and  though  there  are 
^several  dicta  which  it  is  difficult  to  reconcile  with 
other  authorities  or  with  principle,  yet  in  scarcely 
a  single  instance  have  they  received  the  sanction 
of  the  whole  Court.  It  is,  therefore,  desirable 
to  point  out  these  few  incongruities,  before  they 
acquire  additional  weight  by  being  confirmed  in 
future  cases ;  and  thus  to  preserve,  as  much  an 
may  be,  the  general  consistency  of  this  depart- 
ment of  the  law.— Another  motive  for  entering 
upon  this  task  at  the  present  moment,  arises  from 
the  expectation,  which  may  very  reasonably  be 
entertained,  that  the  Legislature  have,  for  a  time, 
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<:oiicluded  tkeir  labours  in  amending  Sad  adding 
to  the  laws  relating  to  highways  and  turnpike 
roads ;  and  that  the  Acts  now  in  force  will  be 
permitted  to  operate  without  any  early  alteration. 
There  is  nothing  more  to  be  dreaded,  than  a 
perpetual  change  in  the  enactments  relating  to 
any  branch  of  law.     In  such  a  state  of  innova- 
tion, the  provisions  of  the  Legislature  can  never 
be    properly    executed,    as   they  can    never   be 
thoroughly  and   generally  known.      And  there 
is  great  danger  of  the  occurrence  of  this  fluctu- 
ation, when   they  who  propose    the   laws,    also 
4X)nciir  in  putting  them  into  execution.     Small 
omissions  or  errors  are   made  the  occasions   of 
new  Acts  of  Parliament,  when  the  common  sense 
lof  mankind  would  be  amply  sufficient  for  their 
icorrection. 

In  the  following  pages  I  have  laboured  to 
shew  distinctly  the  line  of  demarcation  between 
the  Common  and  the  Statute-law ;  aiming,  at  the 
«ame  time,  to  point  out  how  they  assist  and  de^ 
pend  upon  one  another.  The  Common-law  re- 
lating to  Highways  is  no  where  repealed*  It  exists 
in  its  full  extent,  and  forms  a  most  important 
ground- work  for  the  provisions  of  the  Legislature. 
Without  a  knowledge  of  the  former,  an  acquaint- 
ance with  the  latter  will  infallibly  lead  to  error ; 
for,  in  point  of  fact,  the  most  material  parts  of 
the  law  upon  this  subject  ( I  might  say  all  its 
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principles)  are  derived  from  the  lex  non  scrip ta. 
The  Acts  of  Parliament,  both  Highway  and  Turn- 
pike, are  only  accumulative.  In  many  respects 
they  are  merely  declaratory  of  the  Common-law, 
and  in  a  great  measure  the  penalties  imposed  by 
them  are  additional  to,  but  do  not  annul  those 
to  which  the  offenders  were  previously  liable. 
And  it  may  not  unfrequently  happen,  that  the 
original  process  by  indictment  will  be  preferable 
to  the  summary  proceeding  provided  for  by  Sta- 
tute. To  be  possessed  therefore  of  the  Acts  of 
Parliament  alone  (however  carefully  arranged^ 
either  alphabetically  or  according  to  the  subject- 
matter)  is  to  purchase  the  assistance  of  a  guide 
who  is  himself  in  ignorance  of  the  way,  and  who 
cannot  fail  to  mislead.  The  Statutes  must  be« 
illustrated  by  the  Common-law,  while  the  defi- 
ciences  in  the  latter  are  supplied  by  the  former. 

It  may  here  be  remarked,  with  regard  to  the 
diversion  and  extinction  of  highways,  that  it  is  a 
prevalent  opinion,  that  the  powers  for  this  pur- 
pose, which  are  granted  to  Justices  of  the  Peace, 
are  so  given,  to  be  exercised  for  the  benefit  of  the 
proprietor,  and  not  of  the  public.  And  this  po- 
sition has,  in  an  especial  degree,  been  reduced 
to  practice  in  the  instance  of  footpaths.  The 
supposition,  however,  is  very  far  from  being  war- 
ranted by  the  wording  of  the  Act,  and  it  is  utterly 
untenable,   when  we  refer  to  the  common  law. 
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Under  that  system  no  distinction  can  be  found 
between  footpaths  and  carriage-roads :  the  right 
of  the  public  is  of  exactly  the  same  quality  over 
the  one  as  over  the  other ;  and  it  ought  to  receive 
the  same  support  in  both  instances.  It  is  fre- 
quently asserted,  that  footpaths  are  very  injurious 
to  the  property  over  which  they  pass.  This  I 
deny,  if  it  be  meant,  that  they  are  injurious  to 
the  quantum  of  property  vested  in  the  owner. 
The  soil  is  not  so  valuable  as  it  otherwise  would 
be ;  but  it  is  as  productive  as  it  ever  has  been 
to  the  proprietor ;  and  it  was  with  reference  to 
its  present  capability  that  he  purchased  the  estate. 
Every  right  of  way  is  a  public  easement,  which 
muist  have  been  acquired  with  the  consent  of  the 
bwner  of  the  soil.  This  consent  is  presumed, 
where  the  public  have  had  a  prescriptive  pos- 
session; it  is  implied,  where  the  possession  has 
been  permissive  ;  and  sometimes  it  is  voluntarily 
and  openly  given  by  the  ovmer.  It  must  be  sup- 
posed that  an  equivalent  has  been  received  ft)r  the 
grant  made  to  the  public,  either  in  the  improved 
value  of  the  land,  or  otherwise.  But  whether 
that  be  the  case  or  not, — ^whether  he  freely  con- 
sented, or  the  public  obtained  their  privilege 
through  his  neglect, — there  is  no  reason  why  that 
privilege  should  be  recalled  by  him,  who  has  per- 
mitted its  acquisition.  In  almost  every  instance, 
the  closing  a  public  way  for  the  benefit  <rf  the 
proprietor  is  an  absolute  gift,  without  consider*- 
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ation,  to  an  individual  put  of  the  possessions  of 
the  public.    The  L^slature  has  invested  Justices 
with  large  powers,  and  they  are  bound  to  re- 
member that  these  powers  are  to  be  exercised 
magisterially.    They  ought  never  to  grant  their 
assistance  as  matter  of  favor.    The  Act  expressly 
declares,  that  the  alteration  thereby  authorized, 
is  to  be  made  only  when  the  change  will  be  more 
beneficial  to  the  public:  they  who  know  how  its 
provisions  have  been  carried  into  execution,  can 
best  tell  the  use  which  the  Magistracy  have  made 
of  their  authority.     But  every  Magistrate,  as  he 
is  an    honest  administrator  of  justice,    will  re- 
member that  he  is  in  the  execution  of  a  duty, 
and  that  he  is  expected  to  perform  that  duty 
with  an  exclusive  regard  to  those  rights  which 
are  entrusted  to  his  care. 

It  may  at  first  sight  appear  that  1  have  been 
too  minute  in  the  discussion  of  the  question  as 
to  the  nuisance  in  obstructing  a  navigable  river, 
which  will  be  found  in  the  last  Chapter.  But  it 
will  be  seen,  upon  reflection,  that  the  principle 
involved  is  nothing  less  than  the  very  definition 
of  nuisance  in  highways  in  general ;  and  that  the 
application  of  it  to  that  particular  case  is  one  of 
great  importance. 

I  have  been  ai  great  pains  in  my  arrangement 
of  the  several  Legislative  provisions,  and  I  have 
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given  the  enactments  at  length,  in  order  to  make 
this  Treatise  in  itself  a  practical  compendium  of 
the  whole  of  the  law  upon  the  subject,  and  a  safe 
guide,  wherever  the  Statute  Book  may  not  be 
accessible.  With  the  same  object,  I  have  en- 
deavoured to  place  the  decisions  of  the  Courts 
in  so  clear  a  light,  that  they  may  r^ulate  the 
proceedings  in  future  cases. 

R.W. 

4,  Euex  Court, 
Michaelmoi  Term,  1828. 
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HIGHWAYS 


CHAPTER    I. 

ON   THE   NATURE    AND    QUALITIES 
OF   A   HIGHWAV. 

X  HE  object  of  this  Chapter  wiH  be  to  prove  that  th6 
proper  definition  of  a  Highway  is,  ''  Any  thoroughfiEure 
which  is  open  to  all  the  king's  subjects  ;**  and,  in  order 
to  accomplish  thid  end,  two  points  must  be  established ; 
1st,  That  there  is  no  distinction,  ih  this  respect,  between 
a  carriage  road^  a  horse  road,  or  a  mere  foot-path,  each 
of  which  is  equally  considered  by  the  common  law  as 
capable  of  being  a  highway;  and  2dly,  That  there  can 
be  no  highway  where  there  is  no  thorough£Eure. 

First. — AU  wnys,  ithether  foot,  horse,  or  carriage- 
ways, may  be  highways* 

And  here  it  is  worthy  of  notice,  how  the  original  title 
of  the  public  to  passage  along  a  highway  must  have 
arisen,  in  order  to  see  that  no  distinction,  such  as  that 
which  has  been  attempted  to  be  drawn  between  carriage 
roads  and  mere  foot  and  horse  paths,  is  deducible  from 
the  mode  in  which  the  public  first  acquired  their  right. 

9 

It  seems  evident  that  a  public  right  of  way  of  every  de^ 

A 
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Q/aeeiiB  Hlgkmajfp  or  die  Higiwajf.  So  a  bridge  may 
be  a  conmum  highway  (a)«  And  a  river  that  U  common 
to  all  the  kiiig^s  satgects,  has  in  several  cases  been  held 
to  be  a  highway ;  and  it  has  been  determined,  that  if  the 
course  of  a  rirer  change,  that  river  bdmg  a  highvray,  the 
highway  itself  is  diverted  into  the  new  channel (6);  a 
privilege  which  Ihe  hiw  allows  of  only  in  the  case  of  pnb* 
lie  ways :  finr  in  regard  to  private  ways,  if  the  path  be- 
come impassable,  the  ownei'  of  the  right  of  way  is  not  at 
liberty  to  pass  over  the  a4Joinitig  land ;  which  he  might 
have  done,  had  it  been  a  puUie  wayi  as  we  shall  see  in 
the  comrse  of  the  following  pages. 

In  Rex  v«  InhabUamU  of  Limthouse{cy,  where  a  pre- 
sentment was  made  at  a  court  leet,  for  not  repairing  a 
eertampair  of  stairs  leading  to  the  Thames,  several  ex- 
ceptions were  taken  to  the  form  and  manner  of  present- 
ment, but  the  Court  would  not  quash  it,  because  it  waj| 
for  not  repaifing  the  Highway:  and  therefore  the  proper 
mode  of  acdoa  had  been  pursued  for  enforcing  the  repair 
thereof.  Thus  also  in  Thrower's  case{d)  an  indictment 
was  laid  against  the  party  for  stopping  up  a  common 
footpath.  Now  the  remedy  by  indictment,  or  present- 
ment in  the  Leet,  is  peculiar  to  highways,  and  cannot  be 
had  recourse  to  in  the  case  of  a  private  way,  for  any  ob- 
struction of  which  the  proper  proceeding  is  by  action  on 
the  case.  Nor  will  either  mode  of  proceeding  be  per- 
mitted in  the  case  to  which  it  is  not  appropriate  (e).  And 
the  instances  are  numerous,  in  which  indictments  have 
been  laid  for  not  repairing  a  highway,  where  the  locus 


(  a  )  t  Ld.  Rayn.  1174 ;  and  see  (  c  )  2  Show.  455,  pi.  41t. 

Balk.  S59,  pi.  8.  and  6  Mod.  255.  ( d)  1  Ventr.  fOS. 

(  6  )  ss  Am.  9S.— Roll.  Ab.  590.  (  e  )  See  pott,  and  alto  Reginm 

1  Ld.  Raym.  7t5«  aad  Rex  e.  Ham*  v.  Inliabitantt  of  Claworth,  Salkw 

SiMd,  10  Mod.  38S«  358,  pi.  6. 
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M  quo  hia  been  a  footwaj^  And  there  are  many  cases 
throughout  the  Reports,  in  which  public  footways  are 
pleaded  as  highways,  without  any  demurrer  being  evei^ 
made  to  such  a  mode  of  pleading.  I  shall  content  my- 
self with  mentioning  one  of  the  latest  cases  of  the  Und 
which  I  have  noticed,  and  that  is  the  case  of  Logam 
x.BurUm{a)4 

From  all  these  decisions  it  may  be  pretty  clearly  de- 
duced, that  the  te)rm  **  Highway"*  extends  to  all  public 
ways.  And  this  doctrine  is  fully  confirmed  by  the  mo- 
dem case  o{  Allen  Y.  Orm<md{b\  in  which  the  plaintiff 
brought  an  action  against  the  defendant  for  obstructing 
his  private  right  of  way  over  a  certain  close,  *'  unio  and 
into  a  certain  public  king*s  highway  in  the  parish  afore- 
said, and  so  back  again."  It  appeared  that  this  public 
highway  was  a  footway;  and  it  was  objected,  that  the 
terminus  ocf  quern  described  in  the  pleadings,  being  a 
public  highway,  which  is  nomen  generalisnmum  and  must 
be  taken  to  be  a  highway  for  all  purposes,  was  not 
proved  by  evidence  of  a  common  footway  only.  This 
and  other  objections  being  over-ruled  at  the  trial,  were 
again  urged  upon  a  motion  for  a  new  trial.  But  Tl^e 
Court  said,  **  They  held  the  terminus  ad  quem  laid  to  b* 
well  enough  proved  by  evidence  of  a  public  footway ; 
for  it  was  a  public  highway  for  foot  passef^ers;  though 
such  a  description  might  be  bad  upon  special  demurrer^ 
as  not  pointing  out  with  sufficient  certainty  what  sort  of 
highway  was  meant.*' 

And  a  similar  opinion  is  delivered  by  Lord  Ellenbo- 
rough,  in  the  case  of  Rex  v.  The  Inhabitants  of  the 
County  of  Salop{c)^    where    his    Lordship    observes, 

^ 

(a)  5Bani.&  C.51S.  (6)  S  East,  4.  (c)  13  East,  95. 
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*'  There  is  no  doubt  tbat  a  public  footway  Or  bridleway 
is  a  highway ;  it  is  a  highway  for  foot  passengers,  or  for 
horse  passengers;  and  the  parish  is  bound  to  repair  it, 
tin  they  can  throw  the  anus  upon  others.  So  all  public 
bridges  are  primd  fade  repairable  by  the  inhabitants 
of  die  county,  without  distinction  of  foot,  horse,  or 
carriage  bridges,  unless  they  can  shew  that  others  are 
bound  to  repair  particular  bridges.** 

Secondly. — Having  endeavoured  to  shew,  that  each 
of  the  three  kinds  of  way  mentioned  by  Lord  Coke  is 
equally  distinguishable  into  a  public  way  (or  highway) 
and  a  private  way,  I  shall  proceed  to  consider,  what  is 
such  a  pubUc  way  as  comes  under  the  legal  definition 
and  acquires  the  privileges  of  a  highway ;  and  thereby 
to  prove,  that  there  can  be  no  highway  where  there  is 
no  thoroughfiu*e. 

It  seems  to  have  been  at  one  time  held,  that  no  way 
was  a  highway  which  did  not  lead  to  a  market-town:  but 
the  law  appears  to  be  now  settled,  that  any  way  which 
is  common  to  all  the  king's  people,  to  be  traversed  by 
them,  b  a  highway.  For  there  were  highways  before 
there  were  market-towns;  and  if  it  were  essential  to  the 
constituting  a  highway,  that  it  should  expressly  lead  to 
a  market-town,  then  it  would  follow,  that  the  lord  of  a 
market,  by  forfeiting  or  surrendering  his  charter,  might 
cause  that  to  cease  to  be  a  highway  which  was  a  highway 
before ;  or  the  king,  by  granting  a  market  in  any  place 
where  there  was  no  market  before,  might  thereby  conse- 
quently change  the  way  to  it  from  a  private  way  into  a 
highway  (a).  It  therefore  seemeth,  says  Mr.  Hawkins, 
that  every  way  which  is  common  to  all  the  king's  people. 


(  g)  See  1  Hawk.  P.  C.  c.  76,  1. 1. 
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whether  it  lead  directly  to  a  market-towoj  or  onljr  firom 
town  to  town,  and  does  not  tenmnate  there,  but  is  abo 
a  thoroughfare  to  other  towns,  may  properly  be  called  a 
highway.  The  better  opinion  seems  to  be,  that  the  way 
ought  to  be  a  thoroughSeure,  and  not  merely  a  passage  to 
some  spot,  which,  having  reached,  it  is  necessary  to  re* 
turn  by  the  same  path  to  obtain  the  common  road.  Yet 
we  shall  see  that  this  doctrine  has  been  controverted  by 
high  authority. 

In  support  of  the  position,  that  to  constitute  a  highway 
it  is  not  necessary  that  it  should  lead  to  a  market-towUf 
we  have  the  weighty  authority  of  Lord  Hale,  who,  in 
AtuUfCs  case  {a) g  observed,  '*  If  a  way  lead  to  a  market, 
and  u>ere  a  way  far  aU  travellers,  and  did  communi- 
cate with  a  great  road,  it  is  an  highway ;  but  if  it  lead 
only  to  a  church,  to  a  private  house  or  village,  or  to 
fields,  there  'tis  a  private  way.  But  it  is  matter  of 
fact,  and  much  depends  upon  common  reputation.''— 
Here  it  is  evident  that  his  Lordship  rested  his  distinction 
between  public  and  private  ways,  upon  a  very  different 
ground,  than  that  of  the  leading  or  not  leading  to  a 
market-town.  And  the  observations  of  the  same  learned 
Judge,  in  Thrower^ s  ciue{b),  are  still  clearer  upon  this 
point.  '  In  that  case,  the  defendant  was  indicted  for  stop« 
ping  communem  viam  pedestrem  (hI  ecclesiam  de  Witby. 
It  was  objected  that  an  indictment  could  not  lie  for  a 
church-path;  besides  the  damage^  it  was  said,  is  private^ 
andc(»icems  only  the  parishioners.  But  Lord  Hale  said^ 
"  If  this  were  alleged  to  be  conmufiis  via  pedestris  ad 
ecclesiam  pro  parochiams,  the  indictment  would  not  be 
good;  for  then  the  nuisance  would  extend  no  further' 


(  a  )  1  Vcotr.  189.  (6)1  Ventr.  tOS. 
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than  the  pandiioiierp,  for  irliich  ibey  Itave  thdr  par- 
ticular suits;  but  for  aught  appears,  this  is  a  common 
footway,  and  the  church  is  only  the  iermimu  ad  quern, 
and  it  may  kad/ariher,  the  church  being  expressed 
only  to  asoertain  it;  it  is  hud  ad  eommume  nocumentumJ* 
Hetfi  is  no  allnsion  to  any  necessity  that  the  way  should 
lead  to  a  madset-town;  but  the  reason  given  is,  that  the 
way  in  dispute  was  a  common  footpath,  which  migfU  lead 
farther;  that  is,  that  it  must  be  presumed  to  be  a  tho- 
roughfare, and  therefore  a  highway. 

That  any  way  which  is  open  to  all  the  public  to  pass 
through  it,  or,  in  other  words,  a  thoroughfare,  is  a  high- 
way, is  expressly  decided  by  Lord  Ellenborough,  in  a 
late  case  at  Nisi  Prius ;  where  an  indictment  was  brought 
&r  obstructing  a  passage,  which  led  from  one  part  of  a 
street,  by  a  circuitous  route,  to  another  point  in  the  same 
street,  and  which  had  been  open  to  the  public  as  fiir  back 
as  could  be  remembered;  and  though  it  could  be,  in  ge- 
neral, of  no  use  to  those  walking  up  and  down  the  street^ 
being  a  most  circuitous  route  which  no  one  would  wil- 
lingly take,  yet  it  was  convenient  for  the  public,  when 
the  street  was  blocked  up  by  a  crowd.  And  his  Lordship 
held  that  this  was  a  highway,  for  removing  the  obstruc- 
tion of  which  it  was  proper  to  proceed  by  indictment  (a X 

• 

It  may  be  safely  laid  down  as  deducible  from  all  theso 
cases,  that  any  thoroughfare  which  is  open  to  all  the 
king's  subjects,  is  by  the  common  law  considered  as  a 
highway.  Nor  do  I  know  of  any  modem  case  in  which 
this  doctrine  has  been  denied.  But,  on  the  contrary,  it 
has  been  extended ;  and  that,  as  it  appears  to  me,  with<^, 
out  sufficient  consideration,   and  by  no  means  in  con- 

(4}  Rex  V.  Lloydy  1  Campb.  tiOf 
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fbnnity  with  the  principles  of  the  lew  upon  tibe  subject. 
|n  two  recent  decisions  the  Court  have  declared  it  to  be 
their  opinioni  that  it  is  not  neeesMl^  for  a  highway  to 
be  even  a  thoroughfare.  I  shall  bfiefly  state  these  cases^ 
and  then  proceed  to  examine  the  reasons  upon  which 
they  were  decided. 

In  Rex  V.  Lhjfd,  before  cited.  Lord  Ellenborough  saidp 
I  think,  that  if  places  are  lighted  by  public  bodies, 
this  is  strong  evidence  of  the  public  having  a  right  of 
way  over  them ;  and  to  say  that  this  right  cannot  exist 
because  a  particular  place  does  not  lead  conveniently 
from  one  street  to  anptherc  would  go  to  extinguish  all 
^*  highways,  wfiere,  (f^  in  Qi^een  Square)  there  is  no 
^*  thoroughfare."  Ip  ^his  dictum  of  his  Lordship's,  for  it 
18  nothing  qipre,  as  the  way  there  ii^  dispute  yraa  a  thor 
^oughfare,  he  takes  for  granted  the  very  point  at  issue, 
when  he  says,  that  Queen  Square  and  such  places,  are 
highways.  Yet  I  have  been  unable  to  find  a  single  case 
in  the  old  books  in  favor  of  such  a  position;  and  among 
the  modern  Reports  I  find  only  one  decision  that  sup- 
ports it.  ][  allude  to  the  case  of  The  Rugby  CharUy 
y.  Merryweather{a\  This  was  an  action  of  trespass, 
brought  by  the  trustees  of  the  Rugby  Charity  agaipst  the 
defendi^it  at  the  Sittings  in  Middlesex,  in  May  1790,  to 
try  a  right  of  way  in  dispute  between  the  plaintiflfs,  and 
the  Governors  of  the  FouQdling  UospitaL  There  were 
several  pleas  of  justificatiop  on  the  record;  amongst 
others  one,  stating  that  the  locus  in  quo  (which  was 
Lamb*s  Conduit  Street)  was  a  common  highway,  and 
that  the  supposed  trespass  was  committed  in  removing  an 
obstruction  there.  It  appeared  in  evidence,  that  th^  right 
of  the  soil  was  clearly  in  the  plaintiffs;  but  there  had 


(a)  li£ut,  S75  (npte). 
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been  a  coinmon  street  there,  though  no  thoroughfare, 
by  reason  of  the  houses  at  the  end  {a),  for  above  fifty 
years.  The  plaintiffs  accounted  for  not  having  put  up  a 
bar  or  the  like,  to  denote  that  the  way  was  not  relin- 
quished to  the  public  at  large,  by  shewing  that  the  locus 
fs  9110  had  been  in  lease  for  a  long  term  up  to  1780. 
Lord  Kenyon,  who  presided  at  the  trial,  asked  what  the 
plaintiffs  had  to  say  to  the  time  from  1780,  till  about  two 
years  ago,  when  diey  had  put  up  a  bar.  In  answer  it  was 
said,  that  they  had  been  in  treaty  with  the  Governors  of 
the  Foundling  Hospital  respecting  the  allowing  them  a 
right  of  way,  which  treaty  was  finally  broken  off.  Lord 
Ketiyon,  in '  addressing  the  jury,  s^d,  **  If  this  rested 
solely  on  the  ground  of  a  question  of  right  between 
the  plaintiffs  and  the  Foundling  Hospital,  the  former 
would  certainly  not  have  been  barred  by  the  time  which 
*'  elapsed  firom  1780  till  the  obstruction  was  put  up, 
*'  pending  the  treaty  between  them ;  but  during  all  that 
*'  time  they  permitted  the  public  at  large  to  have  the  free 
**  use  of  this  way,  without  any  impediment  whatever,  and 
**  therefore  it  is  now  too  late  to  assert  the  right ;  for  this 
is  quite  a  sufficient  time  for  presuming  a  dereliction 
of  the  way  to  the  public.  In  a  great  case,  which  was 
^  much  contested,  six  years  was  held  sufficient.  And  as 
**  to  this  not  being  a  thoroughfare  tfiat  can  male  no 
*'  difference.  If  it  were  otherwise  in  such  a  great  town 
^*  as  this,  it  would  be  a  trap  to  make  people  trespassers. 
"  The  Duke  of  Bedford  preserves  his  right  in  South- 
^  ampton  Street,  Covent  Gburden(d),  by  a  bar  set  across 
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( €)  In  Woodyer  «.  Hadden,  5 
TwmL  138,  Chambre,  J.  observed, 
^  That  there  it  a  tlif^t  error  in 
Ibis  Report,  in  stating  that  it  was 
BO  thoroughfare,  by  reason  that 
boases  were  bailt  across  at  the 
end;  I  have  the  briefs  on  both 
sides,  and  was  in  the  cause.*'  But 


at  any  rate  there  was  no  thorough- 
fare on  account  of  the  land  at  the 
end  of  the  loau  tn  qwa  being  pri- 
vate property. 

{b)  This  street,  however,  is  a 
thoroughfare.  It  is  not  customary 
to  erect  ban  across  ways,  which 
are  no  thorooghfare. 
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'^  the  street,  which  is  shut  at  pleasure,  and  shews  th0 
**  limited  right  of  the  public.**  And  the  jury,  accordingly 
found  a  verdict  for  the  defendant  upon  the  issue,  on  the 
plea  of  a  common  highway. 

It  is  evident  that  Lord  Kenyon,  in  the  above  observa-^ 
tions,  and  also  Lord  Ellenborough,  in  the  case  of  Rex  v« 
Lloffdf  were  misled  by  paying  too  much  attention  to  the 
particular  instance  of  the  streets  in  so  large  a  town  as 
London,  and  overlooking  the  requisites  and  legal  distinct 
tions  attached  to  highways  in  general.  The  parishes  in 
London  are,  I  believe,  without  exception,  paved,  lighted^ 
and  watched,  under  the  regulation  of  divers  Acts  of  Par-? 
liament ;  and  are  thereby  completely  withdrawn  from  the 
rule  of  the  common  law:  and  it  is  therefore  incorrect^ 
and  contrary  to  all  sound  reasoning,  to  extract  the  qua^ 
lities  of  highways  in  general  from  the  partial  instance  of 
the  streets  of  the  metropolis;  yet,  with  all  deference  to 
these  great  Judges,  this  is  the  source  from  whence  their 
arguments  are  derived. 

As  to  the  point  whether,  in  the  case  of  The  Rugby  Cha^ 
riiyY,  Merryweather,  there  was  sut&cient  evidence  of  a  de- 
reliction of  the  way  to  the  public,  I  must  refer  to  that  part 
of  this  treatise  which  relates  particularly  to  that  branch 
of  the  subject.  But,  independently  of  any  such  considera- 
tion, it  may  well  be  doubted,  whether,  under  any  circum- 
stances, the  doctrine  of  dedication  can  be  appUed  to  a 
way  along  which  there  is  no  thoroughfare.     By  that  doo^ 
trine,  if  the  public  at  large  have  for  a  length  of  time 
been  permitted  the  use  of  a  way,  without  any  obstnic* 
tion  on  the  part  of  the  owner  of  the  soil,  it  is  to  be  pre- 
sumed in  law,  that  he,  by  his  acquiescence,  has  assented 
to  such  way  becoming  a  public  one.    This  permissicm  is 
considered  as  evidence  of  the  abandonment  of  his  rights 
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in  favor  of  the  public.  But  it  must  be  Femembeped,  that 
the  actual  enjoyment  of  the  way  by  the  public  is,  in 
point  of  fact,  the  fou^ation  of  their  title  to  it.  Now  it 
requires  some  ingenuity,  and  no  little  exercise  of  the 
imagination  to  conceive,  that  the  public  at  large  have 
been  in  the  possession  of  a  way,  which  could  never  be 
of  the  least  benefit  to  them.  If  the  locus  in  quo  be  open 
only  at  one  end,  is  it  reasonable  to  suppose,  that  for  a 
length  of  time  the  public  have  been  accustomed  to  go 
along  it,  with  no  other  object  than  to  return  the  same 
way  by  which  they  went?  Or  is  it  not  more  probable 
(especially  if  the  place  be  a  street)  that  it  has  been  used 
only  by  such  individuals  as  have  been  occupiers  of  the 
contiguous  property  ?  To  infer  any  other  dereliction  than 
that  of  a  right  of  way  to  the  inhabitants  of  the  houses  in 
the  street,  is  to  lose  sight  of  every  principle  upon  which 
the  doctrine  of  dedication  is  fbunded.  The  very  fact  of 
one  end  of  the  way  being  inclosed  ought  to  be  considered 
as  sufficient  evidence,  that  there  is  no  intention  to  dedi- 
cate the  way  to  the  public  use.  It  is  admitted,  that  if  the 
owner  place  a  bar,  or  merely  a  line  of  thread,  across 
fhat  end  of  the  street  which  is  alrectdy  inclosed  (a),  it 
would  be  effectual  to  preserve  his  right.  If  so,  it  is  dif- 
ficult to  assign  a  reason  why  the  inclosure  itself  should 
not  answer  the  same  purpose. 

Lord  Kenyon  argues,  and  this  is  the  principal  reason 
which  he  gives  for  his  opinion,  that  unless  such  away 
were  held  to  be  a  public  way,  the  opening  it  would  be  a 
trap  for  trespassers  (6).     This  I  cannot  admit.   Allowing, 


■»▼■ 


(a)  See  d  Tannt.  1S5.  in  it  by  Mr.  Jaatice  Chambre,  In 

(  6  )  An  oecupatum  road  is  so  com.  Woodyer  v.  Hadden.  It  is  an  ofer- 

mon  a  thing  in  every  part  of  the  powering  fact,   that  there  is   no 

kingdom,  that  it  is  wonderfal  Lord  instance  of   iresprnts    being    ever 

Kenyon  should  ever  have  made  this  bro^ight,  for  passing  along  snch  a 

obesrvation,  and  have  been  echoed  way. 
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hoWevier,  ihat  it  were  bo,  it  is  equally  setting  a  trap  for 
trespassers,  where  a  bar  or  line  of  thread  is  drawn  acrosa 
the  inclosed  end  df  the  street ;  and  yet  this  has  not  been 
considered  a  sufficient  reason  for  declaring,  in  such  a 
case,  that  the  way  is  a  highway.  But  it  is  not  easy  to 
prove  how  an  action  of  trespass  could  be  maintained  in 
the  case  put  by  Lord  Kenyon ;  for  it  scarcely  admits  of 
a  doubt,  that,  on  account  of  the  way  being  open,  and  so 
inviting  persons  to  go  along  it,  there  would  be  quite  suf^ 
ficielit  foundation  to  support  a  plea  of  licence;  as  waa 
observed  by  Lord  C.  J.  Mansfield,  in  the  case  of  Wood- 
yer  V.  Hodden;  which  will  presently  be  noticed.  And 
that  such  a  plea  would  be  aBowed  is  confirmed  by  an 
observation  of  Holroyd  J.§  in  the  case  of  Marqme  of 
Stafford  v.  Coyney{a\  where  he  says^  **  Perhaps,  in- 
deed, an  user  of  the  way  beyond  the  restricted  right 
might  not  make  an  innocent  party  a  trespasser,  for  the 
mfferance  of  such  more  extensive  use  would  be  evidence 
of  Ucence.^\b)  After  notice^  indeed,  a  person  would  be 
a  trespasser*  And  it  may  be  observed,  that  this  privilege 
of  warning  people  ofi^,  which  Lord  Kenyon's  decision 
Would  take  away,  While  it  presents  no  trap  for  trespassers, 
is  highly  benefieial  to  the  inhabitants  ki  the  street,  whose 
interests,  according  to  Lord  C.  J^  Mansfield,  ought  to  be 
attended  to« 

Let  us  proceed  Portly  to  cohsider  what  would  be  the 
efiect  produced,  by  establishing,  as  correct  law,  the  de- 
cision of  Lord  Kenyon,  that  a  place  which  is  no  tho- 
roughfare can  be  a  highway,  and  liable  to  the  rights  and 
remedies  applicable  thereto.  For  the  best  test  by  which 
My  opinion  can  be  tried,  is  to  see  whether  the  eonse* 


(a)7B.&C.  S61. 

(  6  )  ADd  leie  Cro.  Car.  f d7.  and  Yehr.  l«i,  t4f . 
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fmnee$  which  flmr  from  it  are  accordant  with  legal  prin* 
dpief ,  and  supported  by  authority.  What»  theni  would 
be  the  conaequences  in  the  present  case? 

'  The  first  and  most  obTious  is,  that  every  such  way 
must  be  maintuned  and  kept  in  repair  at  the  expence  of 
the  parish,  aldiough,  by  reason  of  its  being  no  thorough* 
hxe,  it  can  be  of  benefit  only  to  a  very  limited  portion 
of  the  inhabitants  of  the  parish.  For,  as  we  shall  see  in 
a  future  part  of  this  treatise,  the  parish  is  primd  facie 
liable  to  the  repair  of  all  the  highways  within  its  limits. 
Very  probably  this  circumstance  did  not  occur  to  Lord 
Kenyon,  when  he  decided  the  case  now  under  discusaon, 
as  there  the  locus  in  quo  was  a  street,  the  repair  of  which 
was  regulated  by  the  provisions  of  an  Act  of  Parliament: 
and  he  deduced  the  general  rule  from  the  particular  in« 
stance,  and  substituted  the  exception  for  the  principle. 
If  that  decision  be  correct,  every  road  leading  only  to  a 
village  or  to  common  fields  (though  expressly  called  pri-* 
vate  ways  by  Lord  Hale),  and  every  little  court  or  alley 
in  a  town  being  no  thoroughfare,  but  across  which  the 
owner  may  have  omitted  to  place  a  bar,  either  through 
neglect  or  design,  must  be  the  source  of  a  heavy  burthen 
upon  the  parish ;  and  the  inhabitants  would  be  liable  to 
be  indicted  whenever  any  of  these  private  ways  was  out  of 
repair.  Did  we  not  recollect  that  the  question  of  repair 
could  not  afiect  the  case  then  before  Lord  Kenyon,  or  the 
streets  of  London  in  general,  a  local  acquaintance  with 
which  seems  to  have  had  great  weight  in  its  decision,  it 
would  appear  wonderful  how  a  conclusion  so  obvious 
could  fail  to  strike  the  vigilant  mind  of  that  learned  Judge, 
or  could  escape  the  attention  of  the  Bar,  who,  we  are  told, 
were  well  satisfied  with  the  verdict.  We  may  say,  there- 
fore, that  a  party  most  materially  affected  by  the  judg- 
ment, to  wit,  the  parisbj  was  not  before  the  Court. 
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Mother  comequencei  whkh  would  reBult  fimn  tike  doe*- 
trine  now  under  discussion  is,    that  great  uncertainty 
would  be  produced  as  to  the  mode  of  action  proper  to 
be  pursued  for  removing  any  obstruction  to  the  right  of 
way.    The  law  has,  for  this  purpose,  made  a  distinction 
between  highways  and  private  ways;  and  has  laid  down  a 
dear  rule,  that  for  any  nuisance  committed  on  a  highway^ 
the  only  remedy  is  by  indictment,  or  presentment  in  the 
Leet,  but  if  the  locus  in  quo  be  only  a  private  way  the 
party  annoyed  must  resort  to  his  individual  action  upon 
the  case.    The  object  of  this  distinction  is,  in  order  to 
Avoid  such  a  muItipUcity  of  suits  as  would  arise,  were  it 
permitted  to  any  individual  to  proceed  separately  for  reme- 
dying the  public  grievance.   To  this  rule,  therefore,  there 
is  no  exception;  and  the  one  mode  of  action  can  never 
be  substituted  for  the  other.    But  if  we  submit  to  Lord 
Kenyon's  decision,  it  will  be  impossible  to  distingiurii 
between  public  and  private  ways.    The  quality  of  every 
way  must  be  ascertained  by  the  verdict  of  a  jury:  and 
until  the  verdict  was  had,  no  certain  opinion  could  be 
given  as  to  the  form  of  action  by  which  it  should  be 
sought.    We  have  the  authority  of  Lord  Hale  (a)  that 
if  a  mere  ehurch-paih  be  out  of  repair,  the  proper  re- 
medy is    by  action,    and   not  by  indictment;    and  yet 
how  much  more  extensive  jis  the  use  by  the  public  of 
such  a  way,  than  that  of  a  street  which  is  no  thorough- 
fare.   A  way  which  leads  out  of  a  high  road  to  a  village, 
and  terminates  there,  appears  to  be  equally  open  to  be 
traversed  by  tiie  public  as  such  a  street;  yet  the  same 
great  authority  declares,  that  the  former  is  not  a  highway. 

Another  consequence  which  peculiarly  affected  the  sase 
befinre  Lord  Kenyon,  and  which  may  be  mentioned  as 

— ■ .. .  — ^-^^>- 

(  €  )  1  Vcqtr.  SOS. 
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being  corroborative  of  our  argument,  is  the  destnUMaon, 
without  sufficient  cause,  of  private  property.  A  right  of 
way,  especially  in  a  town,  is  a  valoaUe  easement  annexed 
to  the  soil ;  and  the  profit  arising  from  the  sale  of  it  wad 
lost  to  the  Rugby  Charity  by  the  decision  in  that  causei 
And  in  the  case  of  Woodyer  v.  Hodden^  the  defendant 
endeavoured  to  obtain,  wpoia  similar  terms,  a  passage  ta 
his  own  property,  which  would  have  greatly  improved  its 
value,  under  the  plea,  indeed,  of  a  public  right;  he  waA 
not,  however,  do  successful  as  the  Foundling  Hospital  had 
been. 

It  may  appear  presumptuous  to  contradict  any  things 
which  is  supported  by  the  great  name  of  Lord  Kenyon; 
but  this  presumption  will  be  diminished  when  we  consider, 
that  several  learned  Judges  have  expressed  doubts  as  td 
the  correctness  of  his  Lordship's  opinion. 

I  have  stated  that  the  interest  of  the  tenants  residing 
in  the  street  ought  to  be  considered,  with  regard  to  thig 
question.  Lord  G«  J^  Mansfield,  in  Woodyer  v.  Had^ 
den  (a),  observes,  ''  It  is  insinuated  that  this  was  an  at- 
tempt of  the  plaintiffs,  to  extort  a  sum  of  money  for 
passing  over  this  way;  but  I  think  the  plaintiffs  would 
not  act  handsomely,  if  legally,  if,  for  any  price,  without 
the  consent  of  the  tenants^  the  inhabitants  of  these 
houses,  they  should  agree  to  its  becoming  a  public 
way;  for  there  are  many  conveniences  attending  a  pri- 
vate cul-de'SaCf  of  wbich^  having  so  let  it  to  them,  the 
lessors  have  no  right  to  deprive  them." 

The  decision  in  this  case  is  opposed  to  that  of  the 
Rugby  Charity.  The  facts  are  as  follows: — ^The  plaintiffii 


(  «  )  5  Taunt  199. 
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h&d  .built  a  street,  abutting  at  one  end  on  a  public. street^ 
and  at  the  other  end,  on  the  defendant's  land,  on  which 
a  fence  was  erected  between  the  two  ownerships:  but 
afterwards  the  defendant,  wishing  to  obtain  the  use  of 
the  street  as  a  way,  pulled  down  his  fence,  whereupon 
the  plaintiffs  erected  a  fence  of  their  own,  upon  their 
side  of  the  division  betweeQ  the  different  properties. 
This  fence  the  defendant  destroyed,  claiming  a  right  of 
way;  and  for  that  the  pl^tiffs  brought  their  private 
action.  Three  Judges,  against  one,  gave  judgment  for 
the  plaintiffs,  on  the  ground  that  there  was  not  sufficient 
evidence  of  a  dedication  to  the  public;  and  each  of  those 
three  Judges  expressed  a  doubt  as  to  the  correctness  of 
Lord  Kenyon's  decision  upon  the  subject  of  the  thorough* 
fare.  Gibbs,  J.  observed,  ''  There  can  be  no  doubt,  that 
if  a  man  had  erected  a  rail  at  die  extremity  of  his  land 
against  the  land  of  another ^  he  might  thereby  restrain 
others  from  passing;  if  he  had  drawn  a  thread  there  it 
would  have  done ;  why  it  should  be  necessary  to  put  a 
rail  or  any  thing  there  at  all,  is  what  I  cannot  under- 
stand." Heath,  J.  is  still  stronger  in  his  strictures  upon 
Lord  Kenyon's  judgment.  **  Is,"  he  asks, ''  A  Nisi  Prius 
decision  to  overturn  an  ancient  established  law  of  the 
land?"  and  he  adds,  *^  The  ancient  form  of  an  indict- 
ment always  shewed  both  the  termim  of  a  public  high- 
way, and  the  reason  was,  that  if  the  way  did  not  lead 
from  town  to  town  it  was  not  a  highway.  How  then 
can  a  street  like  tiiis,  wluch  is  no  thoroughfare,  be 
deemed  a  public  highway?"  and  Mansfield,  C.  J.  said, 
"  No  one  can  respect  Lord  Kenyon  more  than  I  do,  but 
I  always  thought,  as  to  the  Rugby  Case,  there  was 
reason  to  doubt  that." 
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In  the  still  Utter  case  of  Wood  r.  Veal{a)f  Abbott,  C.  J^ 
alluded  to  the  present  question,  and  referring  to  Lord 
Kenyon's  decision,  which  had  been  urged  in  die  argu* 
ment,  said,  "  I  hare  great  difficulty  in  conceiving  Aat 
there  can  be  a  public  highway  which  is  not  a  thorough- 
fare, because  the  public  at  large  cannot  be  in  the  use 
of  it."  And  Hobroyd,  J.,  said,  ''  That  the  opimon  of 
Lord  Kenyon,  in  T%e  Rfigby  Chariiy  t.  Merryweaiker^ 
ia  Mmewfaat  shaken  by  the  observations  of  Lord  C  J. 
Bft^ansfield,  in  Woodyer  t.  HaddemJ'  So  also.  Best,  J* 
^  No  man  has  a  greater  respect  for  Lord  Kenyon  than 
I  hare,  but  I  think  that  decisicm  was  a  departure  from 
the  principles  usually  received  in  law.  If  a  road  be  Ibr 
the  accommodation  of  particular  persons  only,  it  b  not 
a  public  road;  and  therefore  I  see  no  reason  why  the 
inhabitants  of  a  street,  which  is  not  a  thoronghfine, 
should  not  put  up  a  fence  at  the  end  of  it,  and  ex* 
c3ude  the  public.** 

Such  is  the  opinion  of  several  very  learned  Judges  who^ 
have  been  on  the  Bench  since  Lord  Kenyon's  time;  and, 
especially  as  we  find  this  opinion  supported  by  the  an- 
thority  of  Lord  Hale,  it  may  be  confidently  predicted, 
that  the  decision  in  the  case  of  the  Rugby  Charity  will 
not  be  adhered  to  by  future  Judges ;  and  therefore,  that 
ab  indictment  will  not  be  allowed  for  the  non-repair  of 
a  way  which  is  no  thoroughfare,  nor  will  the  parish  be 
<k>n8idered  liable  to  maintain  it. 

It  may  be  thought  that  I  have  been  too  long  and  too 
minute  in  the  discussion  of  this  point;  but  when  we  knew 
that  the  case  of  the  Rugby  Charity  was  decided  with  tfae!^ 


(«)  5  Bam.  &  Aid.  454k 
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a{>piobatioh  of  the  Bar^  and  has  been  much  looked  up 
to  as  an  authority;  when  it  u  considered  how  many 
important  results  depend  upon  the  distinction  between 
highways  and  private  ways<«*a  distinction  not  suffidendy 
attended  to,  as  we  see  by  the  late  Highway  Acts,  under 
which  several  different  definitions  have  been  ascribed  to 
the  term  **  Highway  **$-« when  moreover  it  is  lecoDeeted 
Aat  we  have  to  contend  with  the  didmm  of  one  very 
bained  Chief  Justice,  and  the  dedsion  of  aiiotiier  equally 
eminent,  I  hope  to  be  excused  for  endeavouring,  even 
thus  birgeiy,  to  establish,  that  tiie  proper  definition  of  a 
highway  is,  ^'Amjf  iharatig^ate  which  i$  open  io  all  the 


' -Tnt  raasotting,'  ^Ich  appears  to  estabHsh  the  neees- 
shy;  that'a'highway  should  be  a  thoroughfare,  must  also 
prove,  as  ^  direct  tonsequence,  that  a  public  mae^able 
rk^  should  aW  be  a  thoroughfare.  But  the  nature  of 
Ae  thoroughfiirei  in  the  latter  case,  bh6ukl  not  be  mis- 
take. As  a  footway  is  a  thoroughfare,  if  it  continue  into 
a  carriage  or  horseway;  so  it  will  not  be  necessary  that 
the  river  itself  should  flow  from  town  to  town ;  but  it 
wilt  suffice  If  the  water  ccmimunicate  with  any  other  high- 
way, wUeh  leads  to  a  town.  Where,  however,  the  loeue 
ta  quo  is  a  knere  ctMk,  running  out  of  a  navigable  river, 
and  doetf  not  reach  to  any  other  way,  but  is  such,  that 
every'  one,  who  passes  up  it,  is  obliged  to  return  by  the 
same  channel  i  there,  if  the  argument  in  this  Chapter  be 
correct,  the  way  cannot  be  a  highway.  Jf  in  such  a  cAse, 
a  right  to  passage  be  proved,  it  can  be  only  for  private 
occupation.  The  authorities  on  this  subject  are  certainly 
sOttiewhkt  conflised;  but  they  appear  upon  the  whole  to 
support  the  above  conclusion. 

B  2 


or  THE  NATURB  AND 

It  hhs  already  been  shewn,  that  a  rirer  which  is  cobin 
mon  to  all  the  kmg's  subjects  is  a  highway  (a).  And  one 
consequence  from  that  doctrine  is  clearly  establidied,  vis. 
that  the  right  to  passage  cannot  be  extinguished^  except 
by  writ  of  ad  quod  damnum,  by  Act  of  Parliament^  or  by 
natural  causes.  In  Voogkt  t.  Winch{b)  a  new  trial  waii 
granted,  because  at  the  trial  the  Judge  had  toM  the  jury^ 
diat  twenty  years  possesion  was  binding  upon  the  rightv 
of  the  public  In  that  case  Holroyd,  J.  remarked,  that 
an  Act  of  Parliament  b  the  only  means  by  which  such  a- 
public  right  can  be  determined.  But  that  learned  Judge, 
in  the  late  case  of  The  King  v*  Mouniague^c),  qualified 
his  former  opinion,  by  saying,  that  it  may  be  done  by  » 
writ  of  ad  quod  damnum^  and  an  inquisition  found  there- 
upon by  a  jury,  as  well  as  by  an  Act  of  Parliament.  So 
also  it  may  be  extinguished  by  natural  causes;  (of)  and 
he'  cited  Com.  Dig.  Chimin.  A.  1.  where  it  is  said,  ''  A 
navigable  river  is  in  the  nature  of  ahighway.  and  if  the 
water  alters  its  course,  the  way  alters."  It  may  be  re- 
marked, that  the  case  cited  by  Comyn,  and  also  another 
case  put  by  Fitzherbert(e},  are  both  instances  of  a  tho-* 
roughfare. 

But,  nevertheless,  the  requisites  to  a  highway  do  not 
appear  to  have  been  kept  clearly  in  view,  when  the 
nature  of  a  public  river  has  been  considered.  In  one 
case  (/),  both  Gibbs,  C.  J.  and  Heath,-  J.  said,  that  the 
flux  and  reflux  of  the  tide,  though  not  absolutely  in- 
consistent with  a  right  of  private  property,  is  strong 
primd  facie  evidence  of  its  being  a  public  navigable  river. 

(a)  See  ante,  page  4.  might  be  done,  under  certain  cir*' 

(  6  )  t  B.  &  A.  66t»  couutancet,  by  the  ConmiMionert' 

(c)  See  4  B.  &  C.  603.  of  Sewers." 

(d)  In  this  case,  Mr.  Jastice  («)  Fits.  N.  B.  515. 
Littiedale  said,  <<  He  conceived  it  (/)  Miles  v.  Rose,  5  Taont  705^ 
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But  in  a  much  earlier  dedsion(a)t  Lord  Mansfield  had 
said,  ^'  How  does  it  appear  that  this  is  a  navigable  river  t 
7he  flowing  and  reflowing  of  the  tide  does  not  make  it 
so;  for  there  are  many  places  into  which  the  tide  flows, 
th|it  are  not  navigable  rivers;  and  the  place  in  question 
may.be  a  creek  in  their  own  private  estate."  Yel  in 
Rex  V.  Mountague  {b\  notwithstanding  Mr.  Justice 
Bayley  confirms  Lord  Mansfield's  opinion,  stiH  he  lays 
down  a  criterion  as  to  a  public  river,  whidi  does  not 
seem  to  be  at  all  decisive.  He  says,  **  The  strengtii  of 
tiiis  primd  facie  evidence  arising  firom  the  flux  and  re- 
flux of  the  tide  must  depend  upon  the  situation  and 
nature  of  the  channeL  If  it  is  a  broad  and  deep  channel, 
calculated  for  the  purposes  of  commerce,  it  would  be  na- 
tural to  conclude  tiiat  it  has  been  a  public  navigation; 
but  if  it  is  a  petty  stream,  navigable  only  at  certain  pe- 
riods of  the  tide,  and  tiien  only  for  a  very  short  time  and 
by  very  small  boats  (c),  it  is  difficult  to  suppose  that  It 
ever  has  been  a  public  navigable  channel  Now  it  is  dear 
that  unless  a  river  b  a  thoroughiare  it  can  never  be  cal- 
culated for  the  purposes  of  general  Commerce.  But  whe^ 
ther  the  water  be  continually  of  great  depth,  or  only  na- 
vigable for  a  certain  portion  of  the  day,  by  the  assistance 
of  the  tide,  in  either  case,  it  may,  upon  prindple,  equally 
become  a  jmblic  river;  and  in  practice  it  is  so,  for  many 
of  our  most  important  rivers  owe  their  navigation  to  the 
tide.  A  public  river  must  be  navigable,  but  there  does 
not  exist  the  same  necessity,  that  a  navigable  river  must 
be  a  pubUc  one.    So  a  road  must  be  traversable,  but  it  by 


(  «  )  The  Mayor  of  Lynn  v.  Tar-  It  is  a  new  distinction,  that  the  siie 

ner,  Cowp.'S6.  of  the  carriage  is  to  determine  tb/t 

(  6  )  4  B.  A  C  698.  nature  of  the  way.  It  may  be  evi- 

(  « )  It  might  as  well  be  said,  dence  to  go  to  a  jnry,  as  to  the 

tliat  it  is  difficult  to  sopposc  a  foot-  actual  public  use  thereof:  but  can 

path  can  be  a  highway,  because  have  nothing  to  do  with  the  ab- 

horses  and  carts  cannot  traverse  it.  stract  principle. 
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no  means  follows  that  every  road  which  is  trarersable  is  a 
highway.  To  render  it  such,  there  must  be  the  united 
consent  of  the  owner  of  the  soil  and  the  public,  which  ii 
in  general  eyidenced  by  the  public  user:  and  that  user 
can  only  be  where  there  is  a  thoroughfiire ;  which  cir- 
cumstance is  also  requisite  to  shew  that  the  way  is  of 
public  utility,  as  a  reason  for  its  being  a,  public  burthen* 
It  will  not  be  disputed,  that  a  public  river  is  a  high- 
way (a).  If  so,  it  must  be  regulated  by  the  same  prin*> 
(^les,  which  govern  the  genus  of  which  it  is  a  species. 
The  river  must  (as  a  matter  of  fieu^t,  not  of  principle)  be 
nAvigable,  in  order  that  the  people  may  use  it.  But  it 
cannot  become  public  and  a  highway,  until  the  right  to 
use  it  be  proved  by  possession.  For  be  it  as  deep  as  it 
may,  unless  there  is  a  custom  to  support  the  public  right, 
the  owner  of  the  soil  may  sue  any  one  who,  by  using  the 
water,  trespasses  over  his  private  property.  And  further, 
the  way  along  the  course  of  the  water  must  be  a  tho- 
roughfare, in  order  to  establish  the  utility  of  die  way,  and 
also  as  a  fotmdation  without  which  a  general  user  thereof 
by  the  public  can  never  be  presumed.  Without  this,  the 
public  can  never  be  liable  to  its  nudntenance.  And  al- 
though a  navigable  river  may  not  require  to  be  repaired 
as  constantly  as  a  road,  yet  the  case  of  The  Mayor  of 
Lynn  v.  Turner  (i)  is  in  pcunt  to  shew,  that  a  charge  for 
its  amendment  may  sometimes  be  incurred;  and  that  it  is 
not  a  merely  speculative  consideration,  as  to  who  is  liable 
to  perform  that  duty,  whenever  it  may  be  necessary. 


(  «  )  S«e  Rex  v.  The  SeYern  and  highway  to  he  used  in  a  partlciilar 

Wye  Railway  CompaDy,  t  B.  &  A.  mode.  It  secma  quite  aaalogoiis  to 

646,  where  a  railway  was  held  to  the  case  of  a  rail-road, 

be  a  highway,  to  be  used  in  that  (  6  )  Cowfi^  86. 
particolar  mode.    So  a  river  is  a 
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CHAPTER    11. 


▲S   TO   THE   RIGHT  TO    THE   SOIL 
OF   HIGHWAYS. 


JLN  distinguishing  between  public  and  private  ways  it 
has  been  shewn  that  the  former  must  be  *'  open  to  all 
tie  king's  subjects  J*  It  remains,  now,  to  discuss  how  far 
this  interest  of  the  public  extends,  and  where  it  stops — 
a  question,  the  practical  importance  of  which  is  height- 
ened,  on  account  of  the  nature  of  several  of  the  requi- 
ations  which  are  contained  in  the  late  Highway  Acts(a). 

It  seems  to  be  clearly  established,  though  there  are  not 
many  decisions  upon  the  point,  that  any  right  of  way, 
whether  it  be  public  or  private,  is  nothing  more  than  an 
easement  upon  the  land  over  which  it  extends :  and  that 
the  freehold  and  soil,  and  all  other  rights,  which  are  not 
inconsistent  with  the  public  use  of  it  as  a  way,  remain 
either  in  the  owners  of  the  adjoining  lands,  or  in  the  lord 
of  the  leet,  or  in  such  other  person  as  can  claim  the  same 
by.  way  of  prescription. 

Thus  it  has  been  held,  that  a  way  must  not  be  claimed 
as  appendant  or  appurtenant  to  a  house,  because  it  is 
only  an  easement  and  no  interest  (6).  But  it  may  be  quasi 
appendant  thereto,  and  as  such  pass  by  grant  thereof  (c). 


( a )  13  Geo.  S.  c  78,   and  55         {b)  Yelv.  159. 
Geo.  3.  c.  68.  (  c  )  Cro.  Jac.  190. 
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Some  of  the  oldest  cases  are  giren  by  RoIIe(a).  Bj 
these  it  is  expressly  decided,  that  the  king  has  only  a 
passage  for  him  and  his  people;  but  that  the  freehold 
and  all  the  profits,  as  trees,  &c.  belong  to  the  lord  of 
the  soil(i}. 

And  again,  that  if  trees  are  growing  on  the  highway, 
the  lord  of  the  leet  shall  have  the  trees  (c).  We  may 
reasonably  conclude,  that  thb  decision  applies  to  ways 
orer  waste  land,  the  soil  of  which  is  vested  in  -the  lord 
of  the  leet:  for  by  another  case  it  is  said,  that,  generaUy, 
the  owner  of  the  soil  on  both  sides  of  the  way  shall 
have  the  trees  growing  on  the  way  (</)•  But  the  lord  of 
the  rape  may  prescribe  for  all  trees  growing  on  any  high<v 
way  within  his  rape  (e). 

And  in  the  case  of  Sir  John  Lade  v*  Shepherd(J)^ 
which  was  an  action  of  trespass,  it  appeared  that  the 
place  where  the  supposed  trespass  was  committed  was 
formerly  the  property  of  the  plaintiff,  who  some  years 
before  buflt  a  street  upon  it,  which  had  ever  since  been 
used  as  a  highway :  that  the  defendant  had  land  conti- 
guous, parted  only  by  a  ditch,  and  that  he  laid  a  bridge 
over  the  ditch,  the  end  whereof  rested  on  the  highway. 
And  it  was  insisted  for  the  defendant,  that  by  the  plain- 
tiff's making  it  a  street,  it  was  a  dedication  of  it  to  the 
public ;  and  therefore,  however  he  might  be  Uable  to  an 
indictment  for  a  nuisance,  yet  the  plaintiff  could  not  sue 
him  as  for  a  trespass  on  his  private  property.  Sed  per 
Curiam^  It  is  certainly  a  dedication  to  the  public,  so  far 


(0)1  Roll.  Abr.  39f .  {^)  P^  Cur.  Sir  Thomas  Pel- 

(  6)  BE.  4.  9.^2  E.  4.  9.-8  H.  ham  v.  Wiatt  and  Black,  11  Jac 

7.  5  b.  B.  R. 

(  c)  27  H.  6.  8.  (/)  f  Stra.  Rep.  1004. 

(d)  18  Elis. B.  R.  cited  11  Jac. 
^.R. 
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as  the  public  has  occasion  for  it,  which  is  only  for  a  right 
of  passage.  But  it  never  was  understood  to  be  a  transfer 
of  the  absolute  property  in  the  soiL  So  the  plaintiff  had 
judgment  (a). 

And  see  also  Doraston  v.  Payne  (b),  where  Bro.  Abr^ 
Trespass^  pL  ISl,  is  cited,  to  shew  that  the  owner  of  the 
soil  of  a  highway  may  bring  trespass,  if  the  cattle  do  any 
thing  but  merely  pass  and  repass.  And  Eyre,  C.  J.  and 
Heath,  J.  expressly  called  the  right  of  passage  along  a 
highway  an  easement;  and  all  the  Judges  agreed  that  it 
would  be  trespass  if  cattle  were  found  depasturing  on  a, 
highway.  It  was  a  case  in  replevin— -for  taking  the  cattle 
of  the  plaintiff;  and  a  plea  was  made  in  bar  of  the  avowry 
of  damage  feasant,  that  the  cattle,  being  in  a  highway, 
escaped  through  the  defect  of  fences.  To  this  plea  n 
special  demurrer  was  put  in,  for  that  it  did  not  shew  that 
the  cattle  were  passing  through  and  along  the  said  high' 
way.  For  if  they  were  trespassing,  then  the  defect  of 
fences  was  no  excuse.  And  the  plea  was  decided  to  be 
faulty,  because  the  cattle  would  be  trespassing  if  they  did 
any  thing  more  than  pass  and  repass;  and  therefore  thiq 
£ict  being  traversable,  should  be  stated  with  certainty* 

This  authority  is  confirmed  in  its  fullest  extent  in  the 
case  o(  Stevens  y.  Whistler  (c),  where  the  plaintiff,  who 
was  owner  of  the  land  adjoining  only  on  one  side  of  the 
highway,  was  held  to  be  able  to  maintain  an  action  of 
trespass  against  one  who  had  suffered  his  cattle  to  de<v 
pasture  along  the  highway.  Here  the  plaintiff  had  de^ 
clared  generally  for  a  trespass  in  his  close  called  Shep^ 
herd^s  Lcme.  And  a  motion  was  made  to  set  aside  the 
verdict,  because  at  most  he  was  only  entitled  to  the  soil 


(a)  See  also  S  lost.  705.  (  6)  S  H.  Blaok.  Hit. 

(c  )  11  East,  51. 
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and  freehold  of  half  the  lane  opposite  to  lus  own  iiH 
closures.  Sed  per  Cur.  The  plaintiff  had  an  exdusive 
right  to  part  of  Shepherd's  Lane;  and  if  the  defendant 
meant  to  drive  him  to  confine  the  trespass  complained  of 
upon  the  face  of  his  declaration^  to  that  part  of  the  lane 
which  was  hiS|  he  should  have  pleaded  soil  and  freehold 
in  another;  which  would  have  obliged  the  plaintiff  to  ne# 
assign* 

There  is  a  very  strong  instance,  where  this  right  fai 
the  owner  of  the  soil  has  been  proceeded  upon  at  law, 
in  the  case  of  Goodtitle  v.  Alker  andElmes  {a),  where  he 
sustained  an  action  by  ejedment  fur  land,  over  which  was 
a  public  right  of  way.  It  was  objected  to  the  action  by 
the  defendant,  that  the  sheriff  could  not  deliver  posses* 
sion.  This  the  Counsel  for  the  plaintiff  denied;  in  proof 
of  which  they  mentioned  a  note  of  a  case  before  Lord 
C.  B.  Pengelly,  in  Wiltshire,  where  an  ejectment  was 
brought  for  a  cottage  in  a  highway,  and  it  was  there  ob- 
jected, that  the  action  would  not  lie,  because  the  sheriff 
could  not  deliver  possession ;  but  Lord  C.  B.  Pengelly 
over-ruled  the  objection,  and  said,  that  Mr.  J.  Powell  had 
been  of  the  opinion  which  himself  then  went  upon,  and 
had  done  the  like.  They  insisted  strongly,  that  the  she- 
riff can  give  seisin  of  the  thing,  subject  to  the  rights  of 
others  upon  this  property  for  particular  easements:  and 
they  cited  Co,  lAtL  4  a.  and  the  case  of  Welden  v. 
BridgeteiUer{b).  For  the  rights  of  others  are  not  to  the 
possession,  but  to  mere  eeuements,  which  are  collateral  to 
the  thing  itself.  And  there  is  no  reason  for  making  any 
difference  between  public  and  private  easements.  This 
argument  might  as  well  be  used  in  regard  to  such  an 
easement  as  a  right  to  set  up  stalls  in  a  fair  or  market. 

• 

(«)  1  Burr.  133.  {h)  Cro.  Eliz.  421. 
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But  the  case  of  The  Mayor  qf  Northampton  y.  Ward  {a) 
is  a  fuQ  proof  ^*  that  trespass  is  the  proper  remedy  for 
erecting  stalls  in  a  market."  They  also  urged ,  that  a  pro- 
ceeding upon  ad  quod  damnum  alters  no  property ;  th^ 
owner  retains  the  old  road,  discharged  of  the  easement 
which  is  transferred  to  another  part  of  his  land.  Lord 
Mansfield,  C.  J.  in  giving  judgment,  referred  to  \RoU.  Abr. 
392,  that  the  freehold  and  all  profits  belong  to  the  owner 
of  the  soil.  **  So"  he  observed,  **  do  all  trees  upon  it, 
and  mines  under  it,  which  may  be  extremely  valuable. 
The  owner  may  carry  water  in  pipes  under  it.  The  owner 
may  get  his  soil  discharged  of  this  servitude  or  easement 
of  a  way  over  it  by  a  writ  of  ad  quod  damnum.  It  is  like 
the  property  in  a  market  or  fair.  There  is  no  reason  why 
he  should  not  have  a  right  to  all  remedies  for  the  free- 
hold; subject  still,  indeed,  to  the  servitude  or  easement. 
An  assize  would  lie,  if  he  should  be  disseised  of  it;  an 
action  of  trespass  will  lie  for  an  injury  done  to  it.  I  see 
no  ground  why  the  owner  of  the  soil  may  not  bring  eject- 
ment as  well  as  trespass.  It  would  be  very  inconvenient 
to  say,  that  in  this  case  he  should  have  no  specific  legal 
remedy ;  and  that  his  only  relief  should  be  repeated  ac- 
tions of  damages  for  trees,  mines,  salt-springs,  and  other 
profits  under  ground.  It  is  true,,  indeed,  that  he  must 
recover  the  land  subject  to  the  way;  but  surely  he  ought 
to  have  a  specific  remedy  to  recover  the  land  itself,  not- 
withstanding its  being  subject  to  an  easement  upon  it." 
And  Mr.  J.  Denison  and  Mr.  J.  Foster  entirely  agreed 
with  Lord  Mansfield's  view  of  the  case. 

In  the  case  o{ Davidson  v.  Gill{b)  Lord  Kenyon  held, 
that  the  trustees  of  a  turnpike  road  had  not  the  soil 
thereof  vested  in  them,  so  as  to  be  enabled  to  give  a 


(  a  )  2  Stra.  1238.  (  6  )  See  1  Ea»t,  69. 
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sufficient  consent  to  the  diverting  a  public  footpath  int» 
their  highway.  His  Lordship  observed,  "  The  soil  was 
not  vested  in  them,  but  remained  in  the  persons,  who 
were  entitled  to  it  before  the  Act  passed  by  which  they 
were  appointed.  The  trustees  have  only  the  amtraul  of 
the  highway.' 

As  a  consequence  following  directly  from  the  doetrinet 
that  the  right  to  the  soil  in  a  highway  is,  presumptively, 
in  the  owners  of  the  adjoining  land,  it  has  been  decided, 
that  any  small  portion  of  land  lying  between  the  highway 
and  the  adjoining  property  belongs  to  the  owner  of  the 
latter.  Thus  in  Grose  v.  West  (a)  Gibbs,  C.J.  says, 
''  primd  facie  the  presumption  is  that  a  strip  of  land 
lying  between  a  highway  and  the  adjoining  close,  belongs 
to  the  owner  of  the  close ;  as  the  presumption  also  is  that 
the  highway  itself,  orf  medium  Jilum  vice,  does.  But  the 
presumption"  he  adds,  "  is  to  be  confined  to  that  extent, 
for  if  the  narrow  strip  be  contiguous  to  or  communicate 
with  open  commons,  or  larger  portions  of  land,  the  pre- 
sumption is  either  done  away,  or  considerably  narrowed ; 
for  the  evidence  of  ownership,  which  applies  to  the  larger 
portions,  applies  also  to  the  narrow  strip  which  eommu- 
nicates  with  them."  (£) 

And  in  a  late  case  the  plahitiff  brought  ejectment  to 
recover  possession  of  a  small  piece  of  land  by  the  side  of 
a  turnpike  road.  About  thirty-three  years  before,  the 
defendant  inclosed  the  land  in  question,  which  was  then 


(  a  )  7  Taant.  S9.  the  lord,  or  only  ao  indiYidaal  slip 

(  6  )  And  tee  Steel  e.  Prickett,  of  UDOccupied  land,  and  Uierefore 

i  Stark.  N.  P.  Rep.  463.  WbeUier  parcel  of  the  adjoining  property, 

it  be  part  of  the  common  lajids  in  is  matter  of  circumstance, 
the  manor,  and  so  the  property  of 
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waste.  One  Trafford  was  then  owner  of  the  freehold  of 
the  land  on  each  side  of  the  road.  In  1808  the  lessor  of 
plaintiff  purchased  the  estate  of  Trafford.  In  1816  he 
demanded  sixpence  rent  of  the  defendant,  who  paid  it  on 
three  several  occasions.  Nothing  was  said  to  him  ahout 
the  right  in  which  the  rent  was  claimed.  In  18S3  notice 
to  quit  was  given,  which  he  refiised  to  comply  with,  con* 
tending  that  he  had  a  right  to  the  close.  The  action  was 
tried  at  Chester ;  and  the  learned  Chief  Justice  told  the 
jury  that,  if  they  believed  the  evidence  as  to  payment  of 
rent,  they  must  find  for  the  plaintiff.  A  verdict  having 
been  found  accordingly,  the  defendant  moved  for  a  rule 
nUi  for  a  new  trial ;  but  the  Court  of  K.  B.  refused  to 
allow  it  (a). 

I  have  been  the  more  particular  in  my  endeavour  to 
ascertain  the  extent  of  the  public  interest  in  a  highway, 
and  to  shew  that  they  are  entitled  to  nothing  more  than 
a  mere  easement,  because  this  fact  does  not  appear  to 
have  been  sufficiently  attended  to  in  frandng  the  late 
Highway  Acts ;  so  that  some  of  the  provisions  are  ob- 
scure, and  may  furnish  curious  points  for  litigation.  By 
the  13  Geo.  3.  c.  78.  s.  17,  when  a  new  highway  shall  be 
made  as  thereinbefore  directed,  the  old  highway  is  di- 
rected to  be  stopped  up,  and  the  land  and  soil  thereof 
sold  by  the  surveyor  to  some  person  or  persons  whose 
knds  adjoin  thereto,  if  willing  to  purchase  the  same ;  if 
not  to  some  other  person  for  the  full  value  thereof;  and 
after  pa}'ment  of  the  purchase-money,  it  is  declared  thaC 
the  soil  shall  become  vested  in  such  purchaser  and  his 
heirs ;  but  all  mines,  minerab,  and  fossils  lying  under  the 
same  shaD  continue  to  be  the  property  of  the  persons  who 

(«)  Doe  d.  Jackson  v.WUkinsoo,  SB.  &  C.  413.    Vide  Scales o. 
Pickering,  4Biog.  448. 
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would  have  been  entitled  to  the  same  if  such  old  highway 
had  continued  there.  And  by  the  55  Geo.  3.  c«  68.  s.  2, 
unnecessary  highways  are  directed  to  be  stopped  up»  and 
the  soil  thereof  sold  in  a  similar  manner. 

It  seems  evident  from  the  wording  of  these  Acts,  that 
a  point  was  taken  for  granted,  which  admits  of  very  great 
doubt,  I  mean,  the  power  to  sell  that  of  which  a  sale  is 
directed.  The  surveyor  of  a  highway  can  possess  no 
greater  interest  in  it  than  the  public,  whose  servant  he 
is ;  and  if  ihey  have  no  title  to  Uie  soil  thereof,  it  is 
difficult  to  say  how  he  can  dispose  of  it ;  unless  indeed  we 
construe  the  Act  of  Parliament  to  have  the  efiect,  in  the 
first  place  of  devesting  the  freehold  out  of  the  owner,  and 
then  of  granting  the  same  to  the  surveyor,  after  which  he 
is  invested  with  the  power  of  sale.  It  may  be  admitted 
to  be  clearly  the  intention  of  the  Legislature,  that  the  soil 
of  all  unnecessary  highways  should  be  sold.  But  however 
the  clause  may  be  firamed  upon  a  false  supposition  as  to 
the  state  of  the  law,  yet  it  appears  by  no  means  to  be  so 
clearly  worded  as  to  alter  that  law.  It  will  not,  surely, 
be  mamtamed  that  private  property  can  be  torn  from  the 
owner,  and  that  too  without  any  compensation,  merely 
by  impliccUian.  Individual  rights  ought  not  to  be  de- 
stroyed but  by  plain  and  express  words;  nothing  less  than 
an  absolute  enactment  to  that  effect  should  suffice.  We 
have  seen  that  in  one  case  Lord  Kenyon  decided  that  a 
Turnpike  Act  did  not  vest  the  soil  of  the  road  in  the 
trustees;  and  it  is  highly  probable,  that  the  above  Acts 
will  not  be  considered  as  bestowing  upon  the  surveyor  of 
a  highway  that  freehold  and  inheritance,  which  by  law 
belong  to  private  individuals. 

Assuming  then  that  the  power  of  sale  now  under  con- 
sideration, cannot  embrace  any  greater  estate  or  interest. 
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than  such  as  the  public  were  entitled  to  before  its  ere* 
ation,  the  enactment  appears  to  be  defective  as  to  the 
means  of  accomplishing  such  a  sale.  For,  to  omit  any 
question  which  might  arise  as  to  the  power  of  conveying 
this  public  easement,  otherwise  than  by  way  of  release 
to  the  owner  of  the  soil,  let  us  consider  what  interest 
would  be  obtained  by  the  purchaser.  Now  the  sale  must 
be  made  to  one  of  three  classes  of  purchasers— either 
1st,  To  a  mere  stranger — ^ly,  To  the  owner  of  the  land 
adjoining  only  on  one  side  of  the  way,  or  Sdly,  To  both 
the  contiguous  proprietors  in  equal  moieties. 

lst#  If  the  purchase  be  made  by  a  stranger,  what  will 
he  acquire  ?  The  trees  growing  on  the  way  cannot  be  his, 
for  they  already  belong  to  the  owner  of  the  nearest  ad-* 
joining  land.  For  the  same  reason  all  mines,  minerals^ 
and  other  valuable  property  under-ground  would  have 
been  out  of  his  power,  even  if  the  Act  itself  had  not  de- 
prived him  of  them.  SevanL^of  the  caiCD  before  cited^ 
and  especially  that  of  GoodtUle  v.  Alker  amd  Elmes  (a) 
clearly  establish  both  these  points.  But,  to  proceed  still 
further,  this  unfortunate  purchaser,  having  obtained 
neither  trees  nor  mines,  will  discover  that  it  will  not  even 
be  permitted  him  to  grow  grain  upon  his  newly-acquired 
territory.  For  if  he  plough  the  land,  he  will  render  him- 
self liable  to  be  sued  as  a  trespasser.  To  prove  this  I 
need  only  refer  to  a  case  which  is  reported  by  God- 
bolt  (6),  and  the  case  oi  Sir  John  Lade  v.  Shepherd {c). 
And  to  conclude  the  whole,  he  will  not  acquire  even  a 
right  of  pasturage  {d). 

Sdly.  If  the  purchaser  be  the  proprietor  on  only  one 
side  of  the  way,  his  right  will  be  complete  to  no  more 


(«)  1  Barr.  153,  and  ante,  p.  26.         (  d  )  Stevens o.WhisUer, llEasI, 
(  6)  See  Qodb.  p.  5«.  51,  and  ante,  p.  25. 

(  c  )  t  SIra.  1004,  and  ante,  p.  24. 
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than  one  moiety  of  the  land ;  and  as  to  all  beyond  ihd 
medium  Jilum  vue  be  must  be  considered  as  a  stranger. 

Sdly.  We  may  conclude  then,  that  the  third  class  of 
purchasersi  Tiz.  both  the  adjoining  owners,  are  those^ 
and  those  only,  who  can  safely  buy  what  the  legislatara 
has  directed  to  be  sold.  If  they  refuse  to  purchase,  the 
land  must  remain  unsold,  since  the  Act  contains  no  pro- 
visions to  oblige  them  to  a  compliance:  and  in  such  a 
case  it  should  seem,  that  the  highway  cannot  be  stopped 
up,  as  the  order  of  the  justices  must  be  far  the  sale  as 
well  as  the  stopping  up  thereof  (a). 

I  shall  just  refer  to  the  General  Indosure  Act  (b),  as 
containing  a  strong  confirmation  of  the  doctrine  which  I 
have  been  endeavouring  to  support.  By  that  Act  direc- 
tions are  given  for  the  setting  out  of  private  and  public 
roads  over  the  lands  to  be  inclosed.  And  by  the  11th 
section  it  is  enacted,  "  That  after  such  public  and  pri- 
vate roads  and  ways  shall  have  been  set  out  and  made, 
the  grass  and  herbage  arising  thereon  shall  for  ever 
belong  to  and  be  the  sole  right  of  the  proprietor  of  the 
lands  and  grounds  which  shall  next  adjoin  the  said  roads 
and  ways  on  either  side  thereof,  as  far  as  the  crown  of 
the  road."  Suppose  that  one  of  these  public  roads  was 
to  be  stopped  up  and  sold,  under  the  provisions  upon 
which  I  have  been  commenting,  the  right  to  the  grass  and 
herbage  would  belong,  by  one  Act  of  Parliament  to  the 
adjacent  proprietors,  and  by  another  to  a  stranger. 


While  we  are  considering  the  respective  rights  of  the 
public  and  the  owner  of  the  soil  in  a  highway,  we  natu- 
rally direct  our  attention  to  the  peculiar  case  of  a  Ferry. 


(«)  Rex  r.  Keoyoii,  6  B.  &  C.         ( <»  )  41  Geo.  S.  c,  109, 
640. 
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And  we  shall  find  that,  although  its  nature  is  sui  generis ^ 
yet  it  is  not  inconsistent  with  the  general  principles  of  the 
law  regarding  highways.  Most  of  the  confusion,  which 
has  prevailed  upon  this  subjecti  appeara  to  have  arisen 
firom  not  distinguishing  between  the  public  priiilege  and 
the  private  right,  whidi  unite  to  form  a  ferry — ^the  public 
privilege  of  passing  across  the  water,  and  the  private 
tight  to  carry  the  passengers  over  and  to  receive  the  tolL 

In  the  first  place,  in  the  case  of  a  ferry,  the  pubHc  by 
long  usage  acquire  a  right  of  passage  over  the  water^ 
subject  to  the  payment  of  toll ;  the  Iocub  in  quo  is  there- 
lore  a  highway;  and  it  is  liable  to  all  the  consequences 
attaching  upon  highways  (a).  It  follows  that,  for  any  ob- 
struction to  the  use  of  a  ferry  by  the  public,  the  remedy 
proper  to  be  pursued  is  an  indictment;  and  therefore,  if 
the  ferryman,  after  tender  of  the  requisite  toll,  refuse  to 
carry  passengers  over,  it  should  seem  that  he  will  thereby 
render  himself  liable  to  this  form  of  action  (i).  And  the 
interest  of  the  public  in  a  ferry  is  exactly  similar  to  their 
interest  in  highways  in  general;  consequently  they  are  only 


(a)  We  have  seeo  that  a  riwir  ad  ^mod  dammm;  the  eaftom  was 

may  be  a  highway,  aote,  p.  4.  good  in  the  natare  of  an  eaiement, 

(6)    See  Payne  v.  Partridge,  bat  that  the  coitom  contbted  not 

1  Salk.  If.  Plamtiff  declared  that  in  the  right  to  pau,  for  thai  trai 

there  was  a  common  ferry,  and  a  cownnom  lo  all  ike  king'B  §ui(i$dM, 

prescription  for  the  inhabitants  of  hot  in  the  right  to  pass  toll-free. 

L.  to  pass  toll-free ;  that  defend-  Therefore,  the  plaintiff  could  not 

ant  was  owner  of  the  ferry  and  let  maintain  an  action  for  not  passing ; 

it  decay,  and  that  when  plaintiff  for  so    any  other    subject  might 

requested  him  to  let  him  go  over  bring  an  action,  which  would  be 

the  ferry,  he  refused.    Defendant  endless  and  infinite.    AUUr^  If  toll 

pleaded  that  he  had  built  a  bridge  had  been  exacted  and  paid  by  him ; 

tnslead  of  it.    P«r  Car.  He  could  that  had  been  a  spend  doiM^,  but, 

not  let  down  the  ferry  and  put  up  without  special  damage,    he  cam 

a  bridge  withmit  licence  and  an  only  indict  or  bring  infomatioii* 
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possessed  of  an  easement,  and  can  claim  no  property  in  the 
soil.  The  privilege  of  landing  at  either  end  of  the  fieny 
is  an  easement  upon  the  freehold;  it  is  not  necessary 
that  even  the  proprietor  of  the  ferry  should  have  any 
property  in  the  soil  on  either  side,  although  he  must  liaTe 
aright  (or  more  correctly  speaking,  the  people  have  a 
right)  to  use  the  land  on  both  sides  of  the  water  for  the 
purpose  of  embarking  and  disembarking  passengers. 
Thb  is  the  same  as  to  say,  that  there  can  be  no  ferry 
where  there  b  no  highway ;  and  it  is  confirmatory  of  the 
doctrine,  that  every  highway  must  be  a  thorougfafiure* 
The  case  of  Peter  v.  Kendal  ^  aL  (a),  favors  what  has 
been  stated.  It  was  an  action  on  the  case  for  the  disturln 
ance  of  a  ferry.  The  plaintiff  was  not  possessed  of  the 
land  on  either  side  thereof;  and  it  was  objected  to  the 
action,  that  there  could  not  by  law  be  a  ferry,  unless  the 
owner  had  the  right  of  soil  on  both  sides  of  the  water; 
and  in  support  of  that  position,  Saville,  11,  pL  29  mm 
cited,  where  it  is  said  to  have  been  held  for  law  in  the 
Exchequer  Chamber,  "That  a  ferry  is  in  respect  of  the 
landing-place  and  not  of  the  water ;  that  the  water  may 
belong  to  one,  and  the  ferry  to  another;  and  that  in 
every  ferry  the  land  on  both  sides  of  the  water  ought  to 
belong  to  the  owner  of  the  ferry,  for  otherwise  he  can- 
not land  on  the  other  side.**  But  the  Court  over-ruled 
the  objection,  saying,  that  the  owner  of  the  ferry  must^ 
as  incident  to  the  ferry,  have  such  right  to  use  the  land 
on  both  sides,  as  to  enable  him  to  embark  and  disembark 
his  passengers ;  but  he  need  not  for  that  purpose  have 
any  property  in  the  soil.  And  it  was  said,  that  this  right 
to  use  the  land  for  all  the  purposes  of  the  ferry,  is  an 
incorporeal  hereditament. — This  case  clearly  decides  that 
the  property  in  the  soil  is  by  no  means  incident  or  ne- 

(a)  6  Barn.  &  Cress.  703. 
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eeuary  to  the  property  in  the  way.  But  the  Court  seem 
Bet  to  have  traced  the  principk  to  its  source.  The  true 
reasoDj  from  which  to  derive  it,  is,  that  a  ferry  is  as 
much  a  highway  as  a  bridge;  that  therefore  it  is  the 
public  who  have  a  right  to  be  embarked  and  disembarked 
at  the  hmding-places ;  and  not,  that  the  owner  of  tlie 
ferry  can  claim  such  as  his  individual  prrrilegCt  For  any 
attempt  to  oppose  this  public  right,  the  proprietor  of 
the  soil  would  make  himself  sulgect  to  an  indictment; 
and  I  apprehend  (hat^  in  such  a  case,  the  ferryman  oould 
support  his  private  action  only  by  shewing  a  special 
damage.  It  is  a  direct  result  from  the  admission  that 
the  ferry  is  a  highway,  that  not  only  it  b  uniiecessaxy» 
but  even  that  it  is  impossible,  that  the  public  use  should 
be  attached  to  the  ownership  of  the  soil.  The  right 
of  landing,  and  the  property  in  the  soil  of  the  landings 
places,  must  be  distinct  rights,  the  one  in  the  proprietor 
and  the  other  in  the  public ;  and  they  cannot,  at  common 
law,  by  any  possibility  exist  together. 

But  in  the  second  place,  the  misconstruction  of  the  case 
reported  by  Saville,  arises  from  confounding  the  right 
of  passage  and  of  landing,  which  is  a  public  right,  with 
the  right  of  carrying  the  passengers  across  the  ferry  and 
receiving  the  toll,  which  is  a  franchise,  a  private  and 
prescriptive  right 

Under  the  feudal  system  the  lord  of  the  soO,  or  manor, 
was  entitled  to  a  toll  to  be  paid  in  passing  his  bridge, 
or  along  his  highway,  or  at  his  market.  This  was  en- 
joyed by  him  as  a  remuneration  for  the  privilege  of 
using  his  property,  which  he  had  departed  with  in  favor 
of  the  public;  it  was  the  consideration  for  which  he 
granted  the  right  of  way  over  bis  territory,  or  the  use 
of  his  land  for  the  purpose  of  a  market.  And  it  is 
worthy  of  remark  in  proof  of  this  positiouj  diat  at  the 

c2 
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preflent  day,  the  right  to  receive  the  toll  can  be  sup- 
ported  only  where  such  a  grant  can  be  shewn,  or  may 
be  presumed  to  have  existed  (a).  And  it  necessarily 
flows  from  this,  that  the  franchise  can  only  be  enjoyed 
by  the  lord  and  those  who  claim  under  him;  for  none 
other  except  the  lord  could  have  had  power  to  make  ihm 
grant,  wliich  is  necessary  to  support  the  claim  of  tolL 

The  same  reasoning  applies  to  the  instance  of  a  ferry* 
The  lord  would  be  the  only  person  who  could  dedicate 
it  to  the  public  use,  for  none  but  the  owner  of  tbe 
soil  could  convey  the  right  of  passage,  and  of  embaik- 
ing  and  disembarking.  And  further,  it  is  evident  thitt, 
unless  he  was  the  proprietor  of  the  land  on  both  sides 
of  the  water,  his  power  of  granting  must  be  defectiire; 
for  though  he  might  permit  the  public  to  embark  at 
his  side  of  the  water  he  could  not  give  them  the  right 
to  disembark  upon  the  other  side:  consequently,  .he 
could  not  establish  and  become  owner  of  a  ferry,  finr 
as  there  would  be  no  thoroughfare,  there  could  be  no 
highway ;  and  without  a  highway  there  could  be  no  right 
to  take  toll.  Where,  however,  his  possession  was  suf- 
ficiently extensive,  the  franchise  of  the  ferry  must  origi- 
nally be  the  property  of  the  lord,  as  oumer  of  the  soiL 
This  argument  appears  to  reconcile  the  case  in  SaviDe 
with  general  principles,  by  restricting  its  application  to  the 
private  right  of  the  owner  of  the  ferry ;  and  it  renders  the 
whole  subject  clear  and  intelligible.  There  is,  however, 
one  expression  in  Saville  which  requires  explanation.  It 
is  said,  that  a  ferry  is  in  respect  of  the  landing-place  and 
not  of  the  water,  and  that  the  water  may  belong  to  one, 
and  the  ferry  to  another.  This  is  certainly  in  part  correct ; 


(  a  }  A  ri^t  to  toll  cao  be  sop-  snined.  See  Hill  v.  Smith,  4  Tannt. 
ported  only  where  lome  consider--  5S0 ;  and  Lord  Pelham  v.  Pickert« 
atioafor  il  exifti,  or  majbepre-      gUl,  lT.R.660. 
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for  if  the  water  be  a  navigable  river,  and  therefore  tf 
highway,  the. ferry  over  it  may  he  established  at.  any 
time;  but  if  it  be  private  property,  it  would  clearly  be 
an  act  of  trespass  to  pass  over  it  without  the  consent  of 
the  owner.  The  ferry  is,  in  such  case,  an  easement  on 
the  private  property,  and  may  be  acquired  with  the  con- 
sent of  the  owner,  but  can  never  be  against  his  will. 

I  have  endeavoured  to  shew  that  the  right  to  a  ferry  must 
originally  have  belonged  to  the  owner  of  the  land,  and 
must  still  be  derived  through  him.  But  it  does  not  follow 
that  this  is  a  franchise  inseparable  from  the  soil,  and  that 
the  lord  would  have  no  power  to  grant  it  to  another.  In 
Peter  v.  Kendal  Holroyd,  J.  calls  it  an  incorporeal  here- 
ditament;  being  such,  it  is  certainly  the  subject  of  a  grant, 
and  may  well  be  delegated.  It  was  said  in  the  case  of 
Rex  Y.Nicholson  (a)  arguendo^  That  a  ferry  is  real  pro- 
perty«^an  incorporeal  hereditament  within  the  parish — 
that  it  is  demandable  in  a  precipe  quod  reddat  (sed 
quarey^that  an  assize  clearly  Ues  for  it-r-that  the  owner 
may  prescribe  for  it,  and  have  a  seisin  in  fee  of  it.  It 
owes  its  birth  to  the  land  over  which  it  is  exercised; 
but  it  by  no  means  follows,  that  it  cannot  have  an  in- 
dependent existence. 


Anothbr  point  of  law,  which  presents  itself  to  our 
notice,  when  we  are  discusdng  the  respective  rights  and 
interests  of  the  public  and  the  neighbouring  land-owners 
in  a. highway,  is  one  which,  owing  to  the  present  ad- 
vanced state  of  internal  communication  throughout  the 
country,  is  now  chiefly  applicable  to  footpaths.  If  a  com- 
mon highway  is  so  foundrous  and  out  of  repair  as  to 


(a)  See  12 East,  S34. 


38  Ai  TO  THI  EIGHT 

beeome  impainble,  or  even  dangerous  to  be  tratelM 
orer^  or  incommodious,  the  public  baTO  a  right  to  go 
vpon  Ae  adjacent  ground;  and  it  makes  no  diflfeteneo 
whether  it  be  sown  with  grain,  or  not  (a). 

And  indeed  it  hath  been  holden,  diat  if  there  be  ail 
highway  in  an  open  field,  and  the  people  hare  used,  tiniO 
out  of  mind,  when  the  way  was  bad,  to  go  by  outlets  on 
the  land  adjoining,  such  outlets  are  parcel  of  the  way } 
for  the  king's  subjects  ought  to  have  a  good  passage,  and 
the  good  passage  is  the  way,  and  not  only  the  beaten 
track ;  from  whence  it  follows,  that  if  such  outlets  bo 
sown  with  corn,  and  the  beaten  track  be  foundrous,  the 
king's  subjects  may  justify  going  upon  the  com  (6). 

And  in  one  case  it  was  held,  that  where  a  man  incloseth, 
and  doth  not  make  a  good  way,  ( as  in  such  a  case  he  is 
bound  to  do  by  reason  of  the  inclosure )  it  is  lawful  for 
passengers  to  make  gaps  in  his  hedges  to  avoid  the  ill 
way ;  so  that  they  do  not  go  further  into  his  inclosed 
grounds,  than  is  needful  for  avoiding  the  bad  way«  This, 
it  may  be  observed,  was  the  case  of  a  footpath  (c). 

But  this  privilege  of  going  over  the  adjoining  land,  if 
the  way  be  impassable  or  foundrous  is  confined  to  high- 
ways ;  and  the  grantee  of  a  private  way  cannot  take  ad- 
vantage of  any  such  liberty.  This  was  decided  by  the 
case  of  Taylor  v.  Whitehead  {d).  And  that  decision  is 
confirmed  by  the  late  case  of  BuUard  v.  Harriion  {e)i 


(«)S€6  IRolL    Ab.  990— A.  tSli9w.28,p1.i9.— t  LeT.t34^G. 

pL  1.— and  B.  pi.  1.  and  Yoang  v. ,   l  Ld.  Rayou 

(6)1  Hawk.  P.  C.  c.  76.  s.  2.  725. 

(c)  Henn*s  Caae,  Sir  W.  Jones,  (  d  )  Doug.  745. 

296.— See  alio  Absor  o.  French,  (e )  4M.SeS.387. 
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in  which  (he  locus  in  quo  was  a  private  way ;  and  it  was 
endeavoured,  but  without  success,  to  establish  this  right 
of  traversing  the  adjoining  land,  upon  the  plea  of  ne- 
cessity.  Lord  Ellenborough,  in  delivering  the  judgment  of 
the  Court,  s^d,  "  The  question  intended  to  be  agitated 
upon  this  record  is,  whether,  in  the  case  of  a  private  way, 
the  grantee  may  break  out  and  go  extra  mam  if  it  be 
impassable,  as  in  the  case  of  a  public  way.    As  to  that,,  I 
consider  Tayhr  v.  Whitehead  has  settled  the  distinction, 
that  the  right  of  going  on  the  adjoining  land  extends  not 
to  private  as  well  as  public  ways.    And  there  may  be 
many  reasons,  in  the  case  of  highways,  why  the  public 
should  have  an  outlet ;  because  it  is  for  the  pubUc  good 
that  a  passage  should  be  afforded  to  the  subjects  at  all 
times.    But  the  same  necessity  does  not  exist  in  the  case 
of  a  private  right.    "Whoever  will  look  to  Serjeant  Wil- 
liams's note  to  Pomfret  Y.Ry croft  (a),  will  find  both  the 
law  upon  the  subject,  and  the  manner  of  pleading  a  way 
of  necessity,  very  accurately  detailed.     It  is   a  thing 
founded  in  grant,  and  the  grantor  of  a  private  way  does 
not  grant  a  liberty  to  break  out  of  it  at  random,  over  the 
whole  surface  of  his  dose.    It  is  established  law,  that  the 
grantee  of  a  private  road  cannot  break  out  of  it.** 

(  a  )  1  Sauod.  3S3,  note  6. 


[  «>  1 


CHAPTER    III. 

HOW   A   HIGHWAY   MAY    ORIGINATE. 

Al  Hiohwat,  as  has  been  sbewiii  is  that  which  is  open 
to  be  traversed  by  all  the  king's  subjects.  This  right  of 
passage  depends,  usually,  upon  possession:  and  whenerer 
the  possession  has  become  general,  the  public  are  at  lir 
berty,  by  law,  to  avail  themselves  of  the  way,  without  any 
specific  grant  from  the  owner  of  the  soil.  It  is  reasonable 
that  public  rights  should  be  more  easily  acquired,  than 
such  as  belong  only  to  individuals;  and  that  the  same 
documentary  evidence  should  not  be  necessary  to  their 
support.  The  publicity,  which  must  always  attend  the 
usage  of  any  privilege  by  the  people  at  large,  renders 
needless  those  rules  as  to  writings  and  investiture,  which 
have  been  established  to  make  certain  and  to  free  from 
fraud  the  transfer  of  private  property.  Yet  even  with 
regard  to  such  property,  adverse  possession,  for  a  pre- 
scribed length  of  time,  is  a  legal  bar  to  outstanding 
claims,  if  they  remain  so  long  unprosecuted.  It  is  not, 
then,  unjust  that  the  public  shall,  after  a  still  shorter 
period  of  unmolested  enjoyment,  become  absolutely  fixed 
in  the  possession  of  their  privileges,  in  consequence  of 
the  greater  notoriety  of  their  proceedings. 

And  it  should  seem,  that  this  uninterrupted  possession 
is  the  only  mode,  at  the  common  law,  by  which  the  pub- 
lic can  acquire  a  right  of  way.  For  though  it  is  stated  in 
some  of  the  books,  that  a  way  may  originate  by  licence 
granted  upon  a  writ  of  ad  quod  damnum^  yet  I  doubt 
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whether  an  entirely  new  way  could  ever  be  created  by 
such  a  proceeding.  This  writ  appears  to  be  calculated 
only  for  the  purpose  of  changing  and  diverting  highways; 
and  can  hardly  be  applicable  to  the  acquisition  of  a  right  of 
way,  where  there  is  no  previously  existing  one  to  be  given 
in  exchange  for  it.  What  party  is  there  to  sue  out  the 
writ?  or  what  return  can  be  made  to  it?  Instead  of  being 
able  to  certify  that  no  loss  would  ensue  the  proposed 
measure,  the  fact  is,  that  it  must  be  injurious  to  the  pro- 
perty over  which  the  way  is  to  pass,  and  ought  to  be  so 
stated  on  the  return.  On  the  other  hand,  it  must  be  a 
clear  gain  to  the  public,  and  would  not  require  so  com- 
plicated a  procedure  to  prove  it. 

We  may  conclude,  therefore,  that  the  title  to  all  high- 
ways must  be  derived  from  one  or  the  other  of  the  two 
following  sources: — 1st,  From  custom,  usage,  or  posses- 
sion, as  above  described:  or  2dly,  From  that  all-power- 
ful instrument,  an  Act  of  Parliament. 

First. — ^The  principal  mode  of  acquiring  a  public  right 
of  way  b  by  uncontested  possession.  The  public,  as  a 
body,  have  no  purchasing  power;  even  a  parish  is  unable 
to  become  a  party  to  a  contract,  and  can,  therefore,  enter 
into  no  agreement  as  to  the  sale  of  a  right  of  way:  and 
even  if  such  were  not  the  case,  they  are  possessed  of  no 
funds,  which,  under  the  common  law,  could  be  applied 
to  such  a  purchase.  Hence  the  motive  for  the  cession  of 
a  right  of  way  by  the  owner  of  the  soil,  must  be  sup- 
posed to  proceed  from  himself,  and  not  firom  the  public: 
and  that  which  is,  in  point  of  fact,  acquired  by  adverse 
possession,  is  considered  by  the  law  as  emanating  from 
the  bounty  and  free-will  of  the  proprietor;  although  it 
may  be  entirely  without  bis  actual  consent,  and  opposed 
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to  his  wishes:  and  it  is  said,  in  legal  phraseology,  to  be* 
come  vested  in  the  public  by  the  dedieoHam  thereof  to 
their  use  on  the  part  of  the  land-o¥mer. 

As  to  what  acts  or  omissions  are  sufficient  to  constitnte 
thb  dedication,  is  a  question  upon  which  no  certain  mlea 
can  be  laid  down  as  applicable  to  every  case.  The  au«* 
thorities  upon  this  part  of  our  subject  are  somewhat  con- 
fused; but  several  distinctions  have  been  established^ 
which  I  shall  proceed  to  detail,  and  to  state  those  circum- 
stances,  which  must  combine,  ere  an  intention  to  dedi* 
cate  a  way  to  the  public  use  can  be  inferred  from  the  user 
thereof  by  the  public. 

A  dedication  b  supposed  to  take  place  through  a  mu- 
tual agreement  between  the  owner  of  the  land  and  the 
public;  therefore,  the  consent  of  both  these  parties  must 
be  expressly  or  impliedly  given.  In  general,  the  express 
acquiescence  is  confined  to  the  public,  who  are  to  benefit 
by  the  way,  and  through  whose  actual  use  of  it  the  right 
is  established:  while  the  assent  of  the  owner  is  to  be  im- 
plied firom  indirect  evidence.  He  is  bound  by  a  nam' 
feazance;  and  his  voluntary  reUnquishment  to  the  public 
of  a  right  of  passage  is,  not  nnfrequently,  merely  sup- 
positious. 

I  shall  proceed  to  consider,  1st,  What  is  sufficient  evi- 
dence of  an  intention  to  dedicate,  on  the  part  of  the  owner 
of  the  soil:  and  Sdly,  How  far  the  consent  of  the  public 
is  requisite. 

As  io  the  \st  piHrU,  it  may  be  observed,  that  there  may 
be  circumstances,  which  are  esteemed  so  unequivocal  in 
tiieir  nature,  as  to  afford  decisive  proof  of  a  relinquish- 
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ment  to  the  public  uie  by  the  proprietori  wilhoiit  any 
regard  to  the  length  of  their  duration. 

Thus  in  oire  case  (a),  the  owner  of  the  property  had 
some  years  before  buili  a  street  upon  it,  which  had  ever 
since  been  used  as  a  highway.  And  it  was  insisted,  that 
by  his  making  it  a  street  it  was  a  dedication  to  the  public 
And  per  Cur.  It  is  certainly  a  dedication  to  the  public  so 
far  as  the  public  has  occasion  for  it,  which  is  only  for  a 
right  of  passage. 

In  one  case{b)y  where  the  locus  in  quo  was  a  creek 
from  the  River  Thames,  which  had  been  made  navigable 
by  the  predecessors  of  the  defendants,  and  was  kept  in  a 
navigable  state  by  means  of  their  cleansing  it;  and  the 
tide  flowed  up  it  as  far  as  the  premises  of  the  defendants, 
which  were  wharfs:  it  was  proved,  on  the  part  of  the 
plaintiff,  that  there  were  instances,  though  few  in  num- 
ber, of  boats  going  up  the  creek  without  the  permission 
of  the  defendants,  some  for  the  purpose  of  cutting  reeds^ 
and  others  on  parties  of  pleasure.  Yet  these  were  ad- 
j«dged  suflScient  instances  of  usage  to  imply  a  dedication 
to  the  public:  Gibbs,  C.  J.  observing,  *^  That  the  in- 
stances, though  few  in  niunber,  were  very  important  in 
their  nature.  The  going  up  for  the  purpose  of  cutting 
reeds  wa«  a  very  strong  act.'* 

Where  the  acts  by  the  owner  are  not  so  specific  in 
their  nature,  or  so  determinate  in  their  object,  as  clearly 
to  prove  his  intention  that  the  public  should  acquire  a 
right  of  way,  they  are  frequently  aided  by  collateral  evi- 


(  a  )  Sir  John  Lade  r.  Shepherd,         {h)  Miles  v.  Rose,  5  Tanot.  705. 
S  Stnu  1004.  1  Marsh.  313.  S.  C. 
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dence:  and  the  circumstance  of  most  common  occurrence, 
which  is  considered  sufficient  to  support  the  claim  of  the 
publici  is  the  length  of  time  during  which  they  have  had 
the  uninterrupted  use  and  enjoyment  of  their  privilege. 
But|  of  course^  the  weight  of  this,  as  of  any  other  evi- 
dence,  must  depend,  in  each  instance,  upon  the  particular 
features  of  the  case.  Nor  has  any  certain  period  been 
prescribed,  as  necessary  to  support  a  dedication.  In  one 
case  six  years  was  held  to  be  sufficient;  while,  in  another 
instance,  four  years  was  considered  to  be  too  short  a 
term. 

In  the  case  o(  Rex  w.  Lloyd  {a),  it  appeared  that  the 
place  in  question  was  a  narrow  passage,  lying  on  the  north 
side  of  Snow-hill,  called  Cock*court,  and  which,  being  of 
an  oblong  shape,  leads  from  one  part  of  the  street  to 
another,  without  having  any  outlet  elsewhere.  The  houses 
all  the  way  round  had  once  belonged  to  the  same  indi- 
vidual; and  the  defendant,  having  purchased  those  at  the 
•top  of  the  court,  built  a  Wall  across  there,  intercepting 
all  communication  between  the  two  sides,  unless  by  way 
of  Snow-hill.  Till  then  the  passage  had  been  open  as 
far  back  as  could  be  remembered.  And  the  defendant 
was,  therefore,  indicted  for  obstructing  the  highway. 
Lord  Ellenborough,  who  presided  at  the  trial,  observed, 
that  '*  if  the  owner  of  the  soil  throws  open  a  passage, 
and  neither  marks,  by  any  visible  distinction,  that  he 
means  to  preserve  all  his  rights  over  it,  nor  excludes  per- 
sons from  passing  through  it  by  positive  prohibition,  he 
shall  be  presumed  to  have  dedicated  it  to  the  public. 
Although  the  passage  in  question  was  originally  intended 
only  for  private  convenience,  the  public  are  not  now  to 


(  «  )  1  Campb.  260. 
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be  excluded  from  it»  after  being  allowed  to  use  it  so  long 
without  any  interruption/* 

In  the  well-known  case  of  T^e  Trustees  of  the  BMgby 
Charity  Y.  Merrywecdher  {a)^  the  period  of  eight  years 
was  held  to  be  a  sufficient  length  of  time,  whereon  to  pre- 
sume a  dedication.  Lord  Kenyon  said,  '*  It  is  now  too 
late  to  assert  the  right;  for  this  is  quite  a  sufficient  time 
for  presimiing  a  dereliction  of  the  way  to  the  public  In 
a  great  case,  which  was  much  contested,  six  years  was 
held  sufficient. 

In  the  case  of  Rex  v.  Hudson  {b\  howeTcr,  user  for 
four  years  was  considered  to  be  too  short  a  period. 

The  remarks  of  Mr.  Justice  Chambrci  in  the  case  of 
Woodyer  ▼.  Hadden  (c),  are  well  worthy  of  attentioni  as 
shewing  the  test  whereby  all  questions  of  dedication  ought 
to  be  tried.  He  says,  "  No  particular  time  is  necessary 
for  evidence  of  a  dedication;  it  is  not  like  a  grant 
presumed  from  length  of  time;  if  the  act  of  dedication 
be  unequivocal,  it  may  take  place  immediately;  for  in- 
stance, if  a  man  builds  a  double  row  of  houses,  opening 
into  an  ancient  street  at  each  end,  making  a  street,  and 
sells  or  lets  the  houses,  that  is  instantly  a  highway  {d). 

We  have  seen  that  the  question  of  dedication  is  nothing 
more  nor  less,  than  a  question  as  to  the  intention  of  the 
supposed  donor  of  the  right  of  way.  In  the  case  of'  an 
adverse  possession  by  the  public,  he  is  bound,  as  it  were 
by  estoppel,  not  to  deny  a  dereliction,  which  his  conduct 


(  «  )  11  East,  575,  note.  (  *  )  f  Stni.  909,  et  post, 

(c)  5  Taant  125—See  page  1S7    .     (  d  )  See  the  case  of  Sir  John 
of  the  Report.  Lade  v.  Shepherd,  ante,  page  45. 
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is  by  the  law  supposed  to  warrant.  Yet,  still,  the  uiten-^ 
tion  is  the  point  where  the  matter  hinges ;  and  it  follows, 
that  wherever  he  has  done  any  act  inconsistent  with  the 
public  right  of  passage,  or  any  other  circumstancei  occur 
which  negative  the  implication  of  his  assent,  the  dedica- 
tion cannot  be  inferred. 

The  method  most  commonly  adopted,  with  regard  to 
new  streets,  to  prevent  the  way  from  becoming  open  to 
the  public,  is  to  place  a  bar  across  the  street,  to  open 
and  shut  at  pleasure.  The  Duke  of  Bedford  has  done 
so  in  Southampton  Street,  Covent  Grarden.  And  it  is 
decided,  that  although  this  bar  be  placed  only  across  the 
carriage  road,  yet  it  is  sufficient  evidence  as  to  intention, 
on  the  part  of  the  owner,  to  exclude  the  public  from  any 
right  to  the  footpath. 

Thus  in  one  case  (a),  to  an  action  of  trespass  the  de- 
fendant justified  under  a  public  right  of  way.  It  appeared 
in  evidence,  that  some  years  ago  a  street  was  made  over 
the  locui  in  quOf  which  had  been  before  an  inclosed  field; 
that  soon  after  the  houses  were  finished  a  bar  was  placed 
across  the  street,  to  prevent  carriages  from  passing 
through  it,  but  that  the  bar  was  soon  knocked  down; 
since  which  time  it  had  been  used  as  a  thoroughfare.  On 
the  part  of  the  defendant  it  was  contended,  that  this 
amounted  to  a  dedication  to  the  pubUc,  at  least  as  afoot- 
path*  But  Heath,  J.  observed,  *^  That  the  putting  up  of 
the  bar  rebutted  the  presumption  of  a  dedication  to  the 
public.  Such  a  dedication  must  be  made  openly  and 
with  a  deliberate  purpose.  Nor  could  there  be  a  partial 
dedication  to  the  public,  although  there  might  be  a  grant 
of  a  footway  only.     This  street  was  to  be  considered 


(a)  Roberts  V.  Karr,  1  Campb.  262,  note  b. 
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merely  as  a  way  for  the  use  of  the  tenants,  inhabiting  the 
houses  on  each  side  of  it.** 

In  another  case  (a),  where  trespass  was  brought  for 
entering  the  pkintiff*s  dose,  and  pulling  down  a  gate» 
the  defendant  pleaded  a  public  footway.  It  appeared  in 
evidence,  that  the  gate  in  question  had  been  recently  put 
up  in  a  place,  where  a  similar  gate  had  formerly  stood, 
but  where  for  the  last  twelve  years  there  had  been  none. 
It  was  therefore  contended  for  the  defendant,  that  from 
suffering  the  gate  to  be  down  for  so  long  a  period,  and 
permitting  the  public  to  use  the  way  without  obstruction 
for  so  many  years,  the  plaintiff  and  those  under  whom  he 
claimed  must  be  considered  as  having  completely  dedi- 
cated the  way  to  the  public,  and  that  the  gate  could  not 
be  replaced.  The  plaintiff,  however,  under  the  direction 
o{  Marshall,  Serjeant,  had  a  verdict;  and  the  Court  of 
King's  Bench,  the  following  Term,  refused  a  rule  nisi 
to  set  aside  the  verdict. 

And  here  we  must  again  question  the  decision  of  Lord 
Kenyon  in  the  case  of  The  Rugby  Charity  {h).  It  was 
an  action  of  trespass  brought  by  the  trustees  to  try  a 
right  of  way  in  dispute  between  the  plaintiffs  and  the 
Governors  of  the  Foundling  Hospital.  There  were  se* 
veral  pleas  of  justification  on  the  record;  amongst  others, 
one  stating  that  the  locus  in  quo  was  a  common  highway^ 
and  that  the  supposed  trespass  was  committed  in  remov- 
ing an  obstruction  there.  The  evidence  was,  that  the 
right  of  soil  was  clearly  in  the  plaintiffs;  but  there  had 
been  a  common  street  there,  though  no  thorough£ure  (c). 


(«)   LeUibridge  v.  Wioter,    1         (c)  As  to  this  point,  see  ante, 
Campb.  tdSy  note.  puge  9. 

(ft)  11  East,  375,  note. 
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by  reason  of  the  houses  at  the  end,  for  above  fifty  yean* 
The  plaintiffs  accounted  for  not  having  put  up  a  bar  or  the 
like,  to  denote  the  way  was  not  relinquished  to  the  public 
at  large,  by  shewing  that  the  locus  in  quo  had  been  in 
lease  for  a  long  term  up  to  the  year  1780.  Lord  Kenyon 
asked,  what  the .  plaintiffs  had  to  say  to  the  time  from 
1780  till  about  two  years  ago,  (the  action  was  brought 
in  1790)  when  they  had  put  up  a  bar.  In  answer  it  was 
said,  that  they  had  been  in  treaty  with  the  Foundling 
Hospital  respecting  the  allowing  them  the  right  of  way, 
which  was  finally  broken  off.  And  per  Lord  Kenyon^  **  If 
this  rested  solely  on  the  ground  of  a  question  of  right 
between  the  plaintiffs  and  the  Foundling  Hospital,  the 
former  would  certainly  not  have  been  barred  by  the  time 
which  elapsed  from  1780  till  the  obstruction  was  put  up, 
pending  the  treaty  between  them;  but  during  all  that 
time  they  permitted  the  public  at  large  to  have  the  free 
.  use  of  this  way,  without  any  impediment  whatever;  and 
therefore  it  is  now  too  late  to  assert  the  right.**  Now,  if 
dedication  be  entirely  a  question  of  intention,  and  length 
of  possession  only  applicable  as  evidence  of  that  inten- 
tion, it  is  a  direct  consequence,  that  if  the  presumption 
primd  facie  resulting  from  the  possession  be  rebutted  by 
evidence  of  a  contrary  tendency,  the  inference  of  a  dedi- 
cation can  no  longer  be  supported.  That  the' mere  fact 
of  the  possession  cannot,  under  all  circumstances,  be  con- 
clusive proof  as  to  the  right,  has  already  been  shewn  in 
several  cases,  and  may  be  observed  in  others  which  will 
afterwards  be  cited.  And  we  see,  that  in  this  case,  all 
the  direct  evidence  as  to  intention  is  clearly  opposed  to 
the  claim  of  the  public.  Upon  what  reasoning,  then,  can 
it  be  supported?  I  do  not  see  how  the  last  cited  cases  of 
Roberts  v.  Karr  and  Lethbridge  v.  Winter^  and  that  of 
The  Rugby  Charity  can  stand  together. 
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And  aldiough  in  the  ease  of  Waodyer  r.  HaddeH{a\ 
die  Uuee  Judges  who  ruled  the  decirion.  avoided  any 
express  denial  of  the  authority  of  Lord  Kenyon's  judg- 
ment;  yet  as  Mr.  Justice  Chambre,  who  opposed  the 
other  Judges,  relied  for  his  opinion  upon  its  authority^ 
we  may  fairly  conclude,  that  the  relation  between  the  two 
cases  is  Tery  much  that  of  decided  hostility.  The  phdn- 
tiff  had  erected  a  street,  leading  out  of  a  highway  across 
his  own  close,  and  terminating  at  the  edge  of  defendant's 
adjoining  close,  which,  for  twenty-one  year^^  had  been  se<- 
parated  from  the  end  of  the  street  by  the  defendant's  fence. 
The  houses  had  been  erected,  and  a  foot  pavement  on 
each  side  of  the  way,  and  a  horse  pavement  on  one  side^ 
as  fiur  as  the  centre  of  the  horse  road,  and  extending  the 
whole  length  of  the  street  to  the  defendant's  land,  had 
been  laid  down  for  about  eighteen  or  nineteen  years  be* 
fine  the  trial;  but  the  horse  pavement,  on  the  other  side 
of  die  way,  had  at  no  time  before  the  trial  extended  along 
more  than  a  part  of  the  street.  Upon  these  facts  the 
Court  of  C.  P.  decided,  that  there  was  not  evidence  of  a 
dedication  to  the  public  use.  Per  Oibbs,  J.  "  Although 
the  same  lime  is  not  necessary  to  dedicate  a  highway  as  is 
required  to  establish  a  right  of  possession  to  land  against 
an  hostfle  claim,  yet  time  is  an  ingredient.  Now  in  this 
case  I  think  there  is  not  time  enough  to  presume  a  dedi- 
cation. The  foot  pavement  was  finished,  the  horse  way 
was  not  oompletely  finished;  ihere  had  been  a  negociation 
fw  cpening  »l,  and  thai  had  gone  off.**  Per  Heath,  J. 
**  No  fact  in  this  case  shews  that  the  owner  meant  to  give 
the  public  any  right  over  this  land,  beyond  a  right  of 
passage  to  the  respective  houses."  Mansfield,  C.  J*  con- 
coned,  but  his  observations  are  almost  confined  to  the 
question  about  a  thoroughfare. 


(  «  )  5  Taant.  125. 
D 
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Where  the  user  by  the  public,  which  is  proTed/is  'ac- 
counted for  by  circumstances  inconsistent  with  a  complete 
dedication  to  the  public;  as  where  the  dereliction  has 
been  only  for  a  definite  and  limited  period ;  the  implica- 
tion is  destroyed,  and  the  public  must  rest  content  with 
the  restricted  right. 

Such  was  the  case  of  Rex  v.  Hudson  {a),  where  oh  air 
information  for  stopping  up  a  common  footway,  the  pro-' 
secutor  proved,  that  it  had  been  a  common  passage  under 
the  defendant's  house  as  far  back  as  any  witnesses  could 
remember.  But  the  defendant  producing  a  lease  inade 
for  fifty-six  years  of  this  way,  to  the  intent  it  might  be  a 
passage  during  the  term,  and  the  term  expiring  in  1728; 
the  Chief  Justice  {b),  held  the  defendant  Nb^  GuiUy;  and 
as  to  leaving  it  open  since,  he  said  that  would  hot  be* 
long  enough  to  amount  to  a  gift  of  it  to  th6  public.  This 
case  occurred  in  1732,  thus  making  the  period  relied 
upon  to  support  a  dedication  about  four  years. 

• 

And  this  point  is  confirmed  by  the  case  of  Rex  v.  The 
Ihhabitanis  of  Northampton  {c),  where  it  was  held,  that 
though  there  cannot  be  a  partial  dedication  to  the  public 
of  a  bridge  or  highway,  still  the  dedication  may  be  limited 
in  point  of  time. 

4 

It  is  a  disputed  point  whether  the  dedication  of  a  way 
can  be  partial  in  its  extent^  although  it  seems  to  be  de« 
cided  that  it  may  be  limited  in  its  duration. 

In  the  case  of  Robefis  v.  Karr  (d)  before  cited,  where* 
a  bar  had  been  placed  across  the  carriage-way  in  a  street, 

(  a  )  2  sura.  909.  (tf)  1  Campb.  S6t,  note  b,  and 

(6)  Lord  Raymond.  ante,  p*  46* 

(c)  SM.  &S.  S62. 
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but  was  not  prolonged  over  the  footpath^  it  was  Con* 
tended,  that  admitting  the  private  right  to  be  protected 
in  the  former,  yet  the  dedication  was  complete  as  to  the 
latter.  But  Heath,  J.  sidd,  there  could  not  be  a  partial 
dedication  to  the  public,  although  there  might  be  a  grant 
of  a  footway  only. 

In  Rex  v.  The  In/tabitanls  of  the  County  of  North" 
ampton  (a),  it  appeared  that  the  bridge  in  question  was 
used  by  the  public  at  all  times  on  foot  and  with  horses, 
but  only  occasionally  with  carriages,  except  in  times  of 
flood  or  frosts,  when  it  was  unsafe  to  pass  through  the 
river,  at  which  times  carriages  always  passed  over  the 
bridge.  In  ordinary  times  the  carriage  road  went  through 
the  ford,  and  the  bridge  was  sometimes  barred  against 
carriages  by  means  of  a  post  and  chain  which  was  locked. 
It  was  held  to  be  a  public  bridge,  LordEUenborough,  C.J. 
saying,  "  Though  it  must  be  an  absolute  dedication  to 
the  public,  still  it  may  be  definite  as  to  time.'* 

The  last  case  upon  this  subject  is  that  of  The  Marquis 
of  Stafford  y.Coyney{b).  It  was  decided  upon  another 
point,  but  the  Court  in  their  judgment  alluded  to  the 
power  to  make  a  partial  dedication.  The  Marquis  of  Staf- 
ford, at  the  request  of  several  neighbouring  proprietors, 
and  by  agreement  with  them,  opened  a  road  to  the  public; 
stipulating,  however,  for  a  prohibition  of  the  carriage  of 
coals  through  his  estate.  About  a  year  after  the  road 
was  completed,  the  plaintiff  caused  posts  and  a  chain  to 
be  erected ;  and  several  instances  were  proved,  in  which 
a  servant  of  the  plaintiff  had,  by  the  directions  of  his 
agent,  stopped  coal-carts  passing  along  that  part  of  the 


(a)  SM.  &S^f6f.  (fr)7  6.&C.  f57. 
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road.  One  question  was,  whether  the  law  would  allow 
of  such  a  restricted  dedication.  Per  Bayley,  J.  **  If  in 
law  there  can  be  a  partial  dedication  of  a  highway  to 
the  public,  it  seems  to  me  that  the  road  in  question  was 
so  dedicated.  I  am  disposed  to  think  that  there  may  be 
such  a  dedication ;  but  if  not,  then  in  this  case  there  was 
no  dedication  at  all.**  Per  Holroyd^  J.  "  In  principle  I 
see  no  objection  to  a  partial  dedication ;  and,  at  all  events, 
the  right  given  cannot  be  more  extensive  than  the  gift 
imports.  If  a  restriction  cannot  by  law  exist  as  to  a 
public  way,  then  the  grant  was  only  a  licence  revocable.** 
Per  Litiledale^  J.  **  I  entertain  some  doubt  as  to  the 
possibility  of  making  a  partial  dedication.** 

With  such  a  dearth  of  authority,  and  such  contra^ 
dictory  opinions  in  the  little  which  does  exist,  it  is  a 
hazardous  task  to  conjecture  what  would  be  the  judgment 
of  the  Court,  were  the  question  of  a  partial  dedication 
to  require  their  decision.  It  does  appear,  however,  to 
be  most  in  accordance  with  the  general  doctrine  of  dedi- 
cation and  with  the  nature  and  requisites  of  a  highway, 
to  deny  the  power  to  make  a  partial  dedication  to  the 
public ;  or  rather  to  say,  that  under  such  circumstances 
the  way  would  not  be  a  highway.  Yet  it  is  impossible 
to  speak  confidently  upon  this  subject,  as  the  whole 
doctrine  of  dedication,  being  in  its  very  nature  only  an 
inference  of  intention,  is  the  most  confused  and  uncertain 
of  all  the  law  upon  highways. 

By  a  partial  dedication  it  is  to  be  understood,  that  the 
way  is  restricted,  as  to  the  right  of  particular  persons  or 
classes  of  persons  to  passage  over  it;  as  where,  in  jBo- 
beris  v.  Karr,  it  was  contended  that  the  street  was  dedi- 
cated to  foot-passengers,  although  carriages  were  clearly 
excluded ;   or  as  in  The  Marquis  of  Stafford  v.  Coyney^ 
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where  it  was  attempted  to  establish  a  right  of  passage 
for  all  carriages,  except  alone  those  laden  with  eoab: 
and  it  is  not  meant  to  express  by  these  terms,  that  the 
right  of  the  public  is  limited  merely  in  point  of  time. 
For  that  such  a  limitation  may  exist  is  decided  by  Rex  t. 
.  T%e  Inhabitants  of  the  County  of  Northampton^  and  can- 
not here  be  disputed.  But  between  these  two  kinds  of 
restriction  there  is  an  obvious  distinction.  In  the  one  all 
the  public  are  placed  upon  an  equal  footing.  Whenever 
the  way  is  open,  it  is  traversable  alike  by  everybody,  and, 
during  the  time  of  its  user,  it  is  in  every  respect  a  public 
way.  In  the  other  case  some  particular  class  is  excluded. 
The  restriction  operates,  not  against  the  public  at  large, 
but  against  a  select  portion  of  them ;  and,  vice  9ersd,  it 
is  in  £Bivor  of  a  part  only  that  the  benefit  is  conferred. 

It  must  be  remembered  that  a  dedication  is  the  impli- 
<^on  of  a  grant ;  and  of  course  there  must  be  a  grantor 
and  a  grantee.  These  two  parties  are  represented  by 
the  owner  of  the  soil  and  the  public.  There  is  no  doubt 
that  a  grant  of  a  private  right  of  way  may  be  made  under 
any  restrictions  or  conditions,  which  may  be  agreed  upon 
between  the  parties.  They  are  both  private  individuals, 
and  either  of  them  has  full  liberty  and  power  to  stipulate 
for  such  terms  as  to  him  shall  seem  proper.  But  although 
in  the  instance  of  the  dedication  of  a  public  way  there 
are  also  two  parties,  the  donor  and  the  public,  yet  the 
former  of  these  alone  possesses  a  contracting  power,  or 
has  the  means  of  entering  into  stipulations.  It  is  difficult 
to  see  how  the  public  can  agree  to  a  diminution  of  their 
lights,  or  accept  a  restricted  right.  Who  can  enter  into 
an  agreement,  to  be  binding  on  the  part  of  the  people, 
that  they  shall  all  be  liable  to  maintain  the  road,  but 
that  a  part  of  them  only  shall  be  at  liberty  to  use  it  ? 
Wbc^^  is  the  authority  by  which  the  selection  of  those. 
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who  are  to  receive  the  benefit,  is  to  be  made?  If  one 
class  may  be  excluded  why  may  not  another  ?  And  still 
another?  In  one  of  the  cited  cases  all  coal-carts  were 
prohibited  from  passing:  suppose  the  same  restriction 
were  to  be  placed  upon  all  other  carriages,  excepting 
(say,  for  example)  those  which  were  loaded  with  com. 
In  such  a  case,  if  the  dedication  were  established,  a  tax 
would  be  laid  upon  the  public  to  maintain  the  private 
road  of  the  corurdealer* 

Again. — It  was  stated  at  the  commencement  of  this 
Chapter,  that  to  render  complete  the  dedication  of  a 
highway,  there  must  be  the  consent,  either  express  or 
implied,  of  both  the  grantor  and  the  grantee.  Now  it 
may  it  may  be  asked  whether  the  public  can,  by  any  im- 
plication, be  considered  as  consenting  to  such  a  restricted 
right  of  way,  as  that  now  under  consideration.  Perhaps 
it  will  be  answered  that  their  user  of  the  way  subject  to 
the  restriction  is  evidence  of  such  consent.  But  how  cah 
an  acquiescence  on  the  part  of  the  public  at  large  be 
implied  from  circumstances  which  affect  only  a  limited 
number  of  them.  Where  the  way  is  wholly  closed  at 
stated  seasons,  and  the  privilege  is  accepted  upon  such 
terms,  all  those  are  privy  to  the  exclusion,  who  can  ever 
benefit  by  the  right,  or  be  subject  to  the  consequences 
which  flow  from  it.  But  where  a  part  only  are  refused 
permission  to  traverse  the  way,  the  very  allowance  of 
that  privilege  to  the  others  negatives  their  assent  to  tiie 
exclusion  of  the  former ;  or  even  if  their  knowledge  of 
the  restriction,  and  their  consequent  acquiescence  in  it, 
is  at  all  events  to  be  presumed,  still  no  evidence  can  be 
produced  of  consent  on  the  part  of  those  who  are  ex- 
cluded. It  should  seem,  therefore,  that  there  cannot  be 
a  partial  dedication  of  a  highway,  inasmuch  as  thete 
p^nnot  be  a  partial  assent  on  the  part  of  the  public* 
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But  further,  one  of  the  essential  properties  of  a  high- 
way is  excluded  by  a  partial  dedication.  A  highway  is 
''  any  thoroughfare  which  is  open  to  att  the  king's  sulh- 
jects.''  If  the  way  be  not  open  to  all  the  king's  subjects, 
it  cannot  be  deemed  a  highway.  For  this  reason  a  church- 
path  cannot  be  a  highway,  because  it  is  only  pro  paro* 
chianis.  And  the  whole  question  as  to  a  thoroughfare 
turns  upon  the  point,  that  where  none  exists,  there  the 
way  cannot  be  open  to  all  the  people.  The  reason  of 
this  distinction  between  public  and  private  ways  depends 
upon  the  liability  to  repair.  Where  all  partake  of  the 
benefit,  it  is  just  that  all  should  contribute  to  the  main- 
tenance of  that  from  which  the  benefit  arises.  Therefore 
the  parish  shall  repair  highways,  because  they  are  open 
to  all  the  king's  subjects.  And  for  the  same  reason,  the 
parish  shall  not  maintain  private  ways,  however  extensive 
the  use  of  them,  because  they  are  not  open  to  all  the 
king*s  subjects.  In  the  case  of  a  partial  dedication  of  a 
way,  some  of  the  public  are  excluded  from  the  use  of  it ; 
and  as  the  benefit  received  is  not  general,  neither  shall 
the  liability  attending  it  be  general.  The  parish  shall  not 
be  charged  with  its  repairs.  Consequently  the  way  in 
question  cannot  be  a  highway.  If  the  locus  in  quo  in  the 
case  of  Marquis  of  Stafford  v.  Coyney^  were  to  be  con- 
sidered a  highway,  the  occupiers  of  coal  mines  might  be 
rated  to  the  repair  of  a  road,  from  the  use  of  which  they 
were  arbitrarily  excluded. 

No  doubt  the  proprietor  of  the  soil,  upon  throwing 
open  a  new  road,  may  stipulate  that  certain  persons  shall 
not  pass  over  his  land;  and  if  he  use  the  necessary  pre- 
cautions, he  may  maintain  his  right  to  exclude  them. 
But  so  long  as  he  exercises  this  dominion  over  the  way, 
it  seems  repugnant  to  the  whole  law  regarding  highways, 
that  he  should  be  enabled  to  free  himself  from  the  charge 
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of  its  maintenance.  The  way  is,  in  snch  a  case,  a  private 
one;  and  the  owner  of  the  soil  may,  so  fiur  as  he  is  on* 
restramed  by  his  own  grant,  prohibit,  after  notice,  aU  ot 
any  passage  whatever.  For  any  obstruction  therein,  llitt 
proper  remedy  wiU  be  by  action  on  the  case :  and  tfao 
parish  shall  not  be  burthened  with  its  repur* 


it.i  ,1' - 1 


If  the  lorigin  of  the  way  be  shewn  to  be 
with  the  claim  of  the  public,  as  if  the  road  be  proved  to 
have  been  made  for  the  express  purpose  of  an  occupatioD 
road  only,  the  public  right  is  rebutted  and  cannot  \m 
sustained. 

In  the  before-mentioned  case  of  The  Marquis  of  SUtf* 
ford  V.  Coyney  (a),  which  was  an  acdon  of  trespass^  H 
appeared  in  evidence  that  several  persons  residing  at  Lane 
End,  being  anxious  to  open  a  communication  between  that 
place  and  Weston  Coyney,  sent  a  petition  to  the  plaintiff 
(who  had  lands  lying  between  those  two  places)  for  hie 
concurrence.    The  plaintiff's  agent  wrote  in- answer  ''It 
must  not  be  forgotten  that  Lord  S.'s  estate  through  which 
the  projected  road  is  wished  to  be  carried,  is  full  of  coak 
open  to  the  market,  and  in  course  of  being  worked.-** 
Under  these  circumstances,  his  Lordship  considers  die 
conveyance   through  this  estate,  of  coals  belon^ng  to 
other  proprietors,  to  be  quite  inadmissible;  and  if  any 
road  is  opened,  he  will  expect  that  a  prohibition  of  the 
carriage  of  such  coals  through  his  estate  shall  be  part  of 
the  plan.    It  will,  of  course,  be  understood,  that  Lord  S. 
considers  the  other  land-owners  fully  entitled  to  lay  the 
same  prohibition  on  the  conveyance  of   coals  through 
their  estates,  which  it  appears  necessary  to  stipulate  for 


■»» 


(«)  7  B.&C.  257. 
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in  his  own  case." (a)  A  communication^  signed  by  se- 
veral inhabitants  of  Lane  End,  saying  that  they  should 
be  glad  to  have  the  road  made  upon  the  terms  above- 
mentioned,  was  afterwards  sent  to  the  plaintiff's  agent. 
The  road  was  accordingly  commenced;  that  part  of  it 
which  ran  through  the  plaintiff's  estate  was  made  by  him 
at  his  own  expence,  the  residue  was  made  under  the  su- 
perintendence of  the  surveyor  of  the  highways,  and  paid 
for  by  subscription.  None  of  the  other  land-owners 
insisted  upon  any  prohibition  as  to  coal-carts  passing 
through  their  estates.  The  road  was  completed  and 
opened  to  the  public  in  October  1820.  About  a  year 
after  the  plaintiff  caused  two  posts  to  be  erected,  one  at 
each  side  of  the  road  running  through  his  estate,  and  to 
one  of  these  a  chain  was  attached.  Several  instances  were 
proved,  in  which  a  servant  of  the  plaintiff  had,  by  the 
directions  of  his  agent,  stopped  coal-carts  passing  along 
diat  part  of  the  road,  by  putting  the  chain  across  it.  On 
the  part  of  the  defendant,  many  instances  were  proved, 
in  which  coal-carts  had  passed  along  the  road  in  question 
without  interruption,  and  it  did  not  appear  that  carts  or 
carriages  of  any  other  description  had  ever  been  inter- 
rupted. It  was  also  proved,  that  the  plaintiff^s  steward, 
wh^i  applied  to  on  the  subject  of  repairing  this  part  of 
the  road,  replied,  that  Lord  S.  would  having  nothing 
more  to  do  with  it,  and  that  the  parish  might  repair  it 
or  suffer  it  to  be  indicted.  It  was  aft;erwards  repaired  at 
the  expence  of  the  parish,  and  statute  duty  was  done 
upon  it.  Upon  this  evidence  the  Court  held,  that  the 
way  was  not  (absolutely  at  least)  dedicated  to  the  public. 


(a)  Why  should  they  be  con-  might  object  to  the  carriage   of 

fined  to  the  tame  restriction  ?  One  tomips,  and  so  on,  until  the  road 

SMUi  who  grew  com,  might  stipu-  would  be  nearly  useless. 
Jate   for   its    exclusion,    another 
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Two  of  the  Judges  seemed  to  think,  that  there  might  be 
a  partial  dedication  of  a  highway,  and  that  this  was  such. 
But  they  all  agreed  in  the  right  of  Lord  S.  to  bring  his 
action  of  trespass,  as  there  was  not  any  evidence  of  a 
general  dedication. 

Thus  also  in  a  late  case,  aric^ng  upon  a  presentment 
for  non-repair,  it  appeared  that  the  road  in  question  was 
originally  made  under  the  provisions  of  a  local  Act,  passed 
41st  Geo.  3d.  By  a  clause  in  that  Act,  the  Commissioners 
were  directed  to  set  out  two  specific  private  roads  therein 
particularly  described,  which,  when  set  out,  were  to  be 
used  by  such  persons  only  as  were  entitled  to  use  an  old 
occupation-road,  running  in  the  same  direction  with  the 
latter  of  the  two  roads.  The  Commissioners  acting  in 
execution  of  this  power,  by  their  award  dated  June  ^th» 
1803,  set  out  the  road  in  question  as  one  of  these  two 
roads.  From  the  date  of  the  award,  however,  until  the 
finding  of  the  presentment,  the  road  had  been  used  by 
the  public  without  interruption,  as  a  carriage  way.  The 
question  was,  whether,  under  these  circumstances,  this 
was  a  public  road  which  the  parish  was  bound  to  repair. 
And  it  was  decided,  that  this  enjoyment  of  the  way  by 
the  public,  was  not  sufficient  to  constitute  it  a  highway, 
the  presumption  to  that  effect  being  rebutted  by  the  evi- 
dence of  the  award :  Abbott,  C.  J.  observing,  **  It  was  in 
this  case,  as  appears  from  the  clause  in  the  local  Act, 
compulsory  on  the  owner  of  the  soil  to  permit  a  qualified 
passage,  viz.  to  all  persons  entitled  to  use  the  old  occu- 
pation-road. That  circumstance  distinguishes  this  from 
the  cases  cited.  If  this  be  a  public  road,  it  would  follow 
that,  wherever  under  an  Inclosure  Act  an  occupation-road 
was  set  out,  and  it  happened  to  be  convenient  for  pas- 
sage, it  would  become  almost  immediately  a  public  road. 
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and  the  burthen  of  repairing  it  would  be  thrown  on  the 
pariah.**  (a) 

Another  rule  which  frequently  defeats  the  claims  of 
the  public^  is  that  the  owner  of  the  fee  can  be  bound 
only  by  his  own  act;  and  that,  therefore,  if  the  locus  in 
quo  has  been  in  lease  during  the  time  of  the  usage  thereof 
by  the  public,  his  right  will  not  be  lost  through  the  act  or 
neglect  of  his  tenant,  as  his  assent  cannot  be  implied  from 
the  acquiescence  of  his  lessee. 

The  case  of  Wood  v.  Veal{b),  is  a  very  strong  deci- 
sion upon  this  point.  It  appeared  in  evidence,  that  as 
far  back  as  living  memory  could  go,  the  locus  in  quo, 
which  was  called  Little  Abingdon  Street,  Westminster, 
had  been  used  by  all  persons  desirous  of  going  there ; 
and  that  in  the  11th  Geo.  3d.  it  had  been  enumerated 
amongst  other  streets,  in  the  Act  of  Parliament  then 
passed  for  paving,  cleaning,  and  lighting  the  squares, 
streets,  &c.  of  Westminster,  That  the  Commissioners  had 
recently  paved  and  lighted  it,  and  that  watchmen  had 
been  stationed'  there.  On  the  part  of  the  plaintiff  it 
appeared  that,  in  the  year  1719,  a  lease  for  ninety-nine 
years  of  the  plaintiff's  premises,  including  the  yard  in 
dispute,  had  been  granted  by  the  then  owner  of  the  fee, 
which  having  expired  in  1818,  the  plaintiff,  in  1820,  hav- 
ing for  twenty-four  years  previously  lived  in  the  neigh- 
bourhood, erected  a  fence  across  the  street,  which  caused 
this  action.  The  Lord  Chief  Justice  (Abbott  J  left  it  to 
the  jury  to  say  whether  they  thought  there  had  been  any 
dedication  to  the  -pnhlic  previously  to  1719;  telling  them 


(a)  Rex  V.  lohabitants  of  St.      of  the  Parish  of  Enfield,  cited  2 
Benedict,  Cambridge,  4  B.  &  A.      Burn's  Justice,  821,  (24th  edit.) 
447.— See  also  Rex  v.  luhabiUnts         (  6)  5  B.  Ac  A.  434. 
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that  in  that  case  they  ought  to  find  for  the  defendant; 
but  if  not,  then  he  told  them^  that  there  could  be  no 
dedication  to  the  public^  except  by  the  owner  of  the  fee; 
and  that  the  permission  by  the  tenants  for  ninety-nine 
years  could  not  bind  the  landlord;  and  that  the  circumr 
fitance  of  the  lease  for  ninety-nine  years,  which  had  beea 
proved,  explained  in  a  great  degree  the  use  by  the  pubr 
lie,  as  not  being  referable  to  a  dedication  by  the  land- 
lord. Under  this  direction  the  jury  found  a  verdict  ibr 
the  plaintiff.  And  upon  motion  for  a  new  trial,  the  nik 
was  refused,  all  the  Judges  considering,  that  the  direction 
to  the  jury  was  good  law,  and  properly  given. 

But  it  is  decided,  that  if  there  hath  been  a  frequent 
change  of  tenants,  during  the  period  when  the  public 
have  had  the  use  of  the  way;  or  if  the  landlord  be  proved 
to  have  had  express  notice  of  the  public  being  in  the  oc- 
cupation of  the  way,  his  consent,  as  owner  of  the  fee» 
must  be  implied,  and  the  dedication  will  be  complete. 

Such  was  the  case  o(  Rex  v.  Barr  {a)y  which  was  an 
indictment  for  stopping  up  a  pubHc  footway  leading  from 
Stoke  Newington  to  Islington.  The  way  passes  over  land 
which  belongs  to  the  Marquis  of  Northampton.  It  was 
proved  to  have  been  used  by  the  public  for  upwards  of 
fifty  years.  During  the  whole  of  that  time,  the  land  had 
been  occupied  by  a  succession  of  tenants.  One  of  these 
frequently  complained  to  Lord  Northampton's  steward, 
that  the  public  used  the  footway,  whereby  the  land  was 
injured;  but  no  action  was  brought  either  by  the  landlord 
or  tenant  against  any  one  who  used  it.  The  defendant 
had  lately  taken  a  lease  of  the  land  over  which  the  way 


(«)  4Can)pb.  16. 
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pams,  and  inclosed  it  with  a  wall.  His  Counsel  con- 
tended, tbat  the  abore  facts  did  not  establish  a  public 
right  of  way  over  the  locus  in  quo^  as  the  user  proved 
had  been  exclusively  during  the  occupation  of  successive 
tenants,  whose  acquiescence  could  not  bind  the  rever- 
sioner; and  that  there  was  here  no  evidence  of  a  dedi« 
cation  to  the  public  by  the  landlord,  who  alone  had  power 
to  dedicate.  But  the  defendant  wad  found  Guilty;  and 
Lord  Elhnboroughy  C.  J.  observed,  that  '*  After  a  long 
lapse  of  time,  and  a  frequent  change  of  tenants,  firom  the 
notorious  and  uninterrupted  use  of  the  way  by  the  pubHc, 
I  should  presume,  that  the  landlord  had  notice  of  the 
way  being  used,,  and  that  it  was  so  used  with  his  concur- 
rence. In  this  case,  however,  we  have  express  evidence 
of  notice;  for  notice  to  the  steward  was  notice  to  the 
hindlord." 

I  shall  just  add  a  case,  which  occurred  at  the  York- 
shire Summer  Assizes,  1823,  which  is  illustrative  of  this 
question,  with  regard  to  the  extent  of  notice  sufficient  to 
bind  the  landlord.  The  facts  of  this  case  (a)  were  as 
follows : — The  closes  over  which  the  supposed  road  led, 
were  formerly  common-fields ;  and  the  whole  of  the  town- 
ship was  the  property  of  Mr.  Duncombe,  who  inclosed 
the  open-fields,  without  any  Act  of  Parliament,  at  dif- 
ferent times  in  the  years  from  1804  to  1809.  Over  the 
common  had  been  various  tracks,  along  which  the  inha- 
bitants of  the  neighbouring  villages  had  been  accustomed 
to  pass;  and  on  the  inclosure  Mr.  D.  set  out  the  road  in 
question,  and  had  it  thrown  up  by  his  tenants,  under  the 
direction  of  the  surveyor  of  the  township.  But  as  the 
whole  of  the  township  belonged  to  Mr.  D.,  he  had  the 
absolute  appointment  of  the  surveyor,  who  may  be  con- 

(  a  )  Dnncombe  v.  Smith,  M.  S. 
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sidered  as  his  servant;  and  Mr.  D*  had  the  sole 
as  to  the  repair  of  the  roads^  and  of  course  might  have 
all  the  roads,  private  as  well  as  public,  repaired  as  he 
should  think  fit  The  way  in  question  was  of  use  to  the 
occupation  of  several  of  Mr.  D.*s  farms,  for  carrying  lime 
and  for  other  purposes ;  but  it  seems  to  have  been  used 
by  other  persons  without  interruption  from  the  inclosure 
till  1822.  But,  notwithstanding  that  during  the  whole 
time  it  was  in  a  very  bad  state  of  repair,  no  indict- 
ment was  ever  sought  to  be  presented  for  the  non-repur 
thereof.  Moreover,  during  the  whole  of  the  period  up 
to  1822,  the  lands  were  in  lease,  to  a  man  named  Sig- 
worth,  and  after  his  death  to  his  son;  and  when  Mr.  Dun- 
combe  came  into  possession  of  the  farm  in  1822,  he 
erected  the  obstruction,  the  removing  of  which  was  the 
alleged  trespass.  The  plaintiff  did  not  oppose  the  claim 
to  a  footway,  but  maintained  that  there  was  no  right  to 
a  carriage  road;  under  both  of  which  ways  the  defendant 
had  justified.  But,  notwithstanding  the  leases,  and  the 
other  circumstances  above  mentioned,  it  was  held,  that 
the  length  of  possession  by  the  public  with  the  knowledge 
of  the  plaintiff,  was  sufficient  evidence  of  a  dedication  by 
him  to  the  public.  In  which  decision  his  Coiuisel  (one 
of  whom  was  Sir  James  Scarlett)  fully  acquiesced;  and 
no  attempt  was  made  to  set  aside  the  verdict. 

Where  the  right  of  soil  is  in  the  Crown,  the  express 
consent  of  the  Crown  must  be  obtained,  to  establish  a 
public  right  of  way;  or  in  other  words,  a  dedication  can- 
not be  implied  as  against  the  Crown.  This,  at  least, 
seems  to  be  the  only  principle,  upon  which  the  argument 
of  Mr.  Justice  Bayley,  as  to  the  point  of  dedication,  in 
the  case  of  Harper  v.  Charlesworth  (a),  can  be  reconciled 

(  a  )  4  B.  &  C.  574. 


fi6W  A  H1G8WAY  MAT  ORIGINATE.  13$ 

with  other  authoriticfs;  for  it  can  hardly  be  saicU  that  the 
locus  in  quo,  in  that  case,  was  in  lease  f  the  pliuntiff  be- 
ing merely  an  occupant  at  will,  who  was  not  possessed  of 
the  smallest  title  as  against  the  Crown,  not  eveh  a  lease 
from  year  to  year. 

/  come  now  to  Hie  second  point,  viz.  How  far  the 
consent  of  the  public  is  requisite,  to  complete  the  dedi^ 
cation.  This  consent  is,  in  general,  the  foundation  of  the 
proceeding,  as  the  question  arises  upon  actual  user  by 
the  public.  And  so  far  the  subject  involves  little  diffi* 
culty.  But  roads  require  to  be  kept  in  good  repair,  and 
therefore,  more  depends  upon  the  question  of  dedication, 
than  the  mere  right  of  the  public  to  pass  along  the  way; 
I  mean,  who  is  to  be  at  the  charge  of  its  maintenance.  If 
the  dedication  be  established,  the  public  ought  certainly 
to  pay  the  expences  of  the  road,  of  which  they  have  ob- 
tained the  benefit.  But  is  the  parish  to  be  obliged  to 
repair  every  way,  which  may  be  thrown  open  to  the  pub* 
lie,  and  which  might  often  be  purposely  opened  by  the 
owner,  in  order  to  relieve  himself  from  the  expence  of 
repauing?  Is  the  parish  to  have  no  voice  in  the  matter— 
no  means  of  refusing  the  obnoxious  gift?  I  find  no  cases 
which  are  decisive  upon  this  point.  One  great  diflScuIty 
which  occurs,  is  as  to  the  mode  by  which  the  election  and 
consent  of  the  parish  can  be  testified. 

Mr.  Justice  Bayley  has  made  some  observations  upon 
this  question  in  the  case  of  Rex  v.  Tlie  Inhabitants  <^ 
St.  Benedict,  Cambridge  {a).  He  says,  **  I  do  not  ac- 
cede to  the  doctrine,  that  because  there  is  a  dedication 
of  the  road  by  the  owner  of  the  soil  and  the  public  use 


(a)  4B.  He  A.  447, 
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it^  that  the  parish  is  therefore  bound  to  repair,  I 
there  ought  to  be»  in  addition  to  that»  evidence  of  an 
acquiescence  by  the  parish  in  that  dedication.  In  ihe 
case  of  bridges,  there  always  is  what  is  to  be  consideredl 
as  an  acquiescence  by  the  county.  The  county  is  not 
liable  except  for  bridges  made  in  highways ;  the  making 
of  the  bridge,  and  thereby  obstructing  the  road  while  the 
bridge  is  making,  may  be  treated  as  a  nuisance  (a),  and 
the  county  may,  if  it  think  fit,  stop  its  progress  by  ii^ 
dictment,  and  the  forbearing  to  prosecute  in  that  way, 
is  an  acquiescence  by  the  county  in  the  building  of  the 
bridge.  But  in  the  case  of  a  parish,  they  have  no  power 
to  prevent  the  opening  of  a  road,  or  to  obstruct  the  pub- 
lic use  of  it.  It  would  be  most  unjust,  if  by  the  public 
use  of  what  was  at  first  a  private  road,  the  burthen  of 
repairing  it  could  be  removed  from  the  persons  to  whom 
the  use  of  it  was  at  first  confined,  and  cast  upon  the  pa- 
rish. Admitting,  therefore,  that  in  this  case  there  was  a 
dedication  to  the  public,  and  that  the  road  was  found  to 
be  a  public  benefit,  (which  I  am  not  sure  is  the  case)  I 
think  that,  in  consequence  of  the  want  of  some  act  of 
acquiescence  or  adoption  by  the  parish,  they  are  not 
liable  to  the  repair  of  the  road.** 

It  is  not  easy  to  see,  how  we  can  separate  between  the 
consent  of  the  public  and  the  concurrence  of  the  parish. 
All  highways  are  for  the  benefit  of  the  people  at  large, 
in  whatever  part  of  the  kingdom  they  may  inhabit.  And 
though  each  parish  is  bound  to  repair  its  own  ways,  yet 
the  burthen  is  the  same  upon  all  other  parishes;  and 
there  seems  no  reason  why  any  one  of  them  should  be 


(  a  )  But,   for  thb  pnrpose,   it      cannot  indict  a  bridge,  which  is  of 
ffiifj<  be  a  nuisance.    The  county      public  utility. 
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allowed  a  tfeto  as  to  the  establishment  of  new  ways,  which, 
in  the  very  user  thereof  by  the  public,  are  evidenced  to 
be  of  general  advantage.  If  a  way  be  voluntarily  traversed 
by  the  peopte  at  large,  it  must  be  presumed  to  be  bene- 
ficial to  them ;  if  it  be  of  benefit,  the  law  justly  charges 
the  parish  with  its  reparation.  It  is  almost  a  contradiction 
in  terms,  to  say  that  the  parish  can  dissent  firom  a  way, 
which  the  public  have  appropriated.  The  principle,  upon 
which  the  liability  to  repair  is  founded,  is,  that  thepubUe 
shall  be  at  the  expence  of  keeping  in  good  order  their  own 
ways.  The  parish  is  selected  only  as  the  means  whereby 
that  charge  can  be  effected.  Wherever  a  way  is  become 
a  public  way,  then  the  parish  must  maintain  it,  as  the 
agent  for  the  people.  Therefore,  the  intervention  of  the 
parish,  as  a  parish,  is  not  until  after  the  public  nature  of 
the  way  is  established.  That  is  done  through  its  adop- 
tion by,  and,  as  a  necessary  consequence,  its  utility  to, 
the  people  at  large.  Upon  principle,  then,  the  concur- 
rence of  the  parish  is  not  requisite;  and  in  practice  it  is 
difficult  to  see  how  its  dissent  could  be  made  manifest. 

Mr.  Justice  Bayley  instances  the  case  of  bridges;  and 
argues,  that  as  the  county  has  a  power  of  indicting  a 
newly-erected  bridge,  so  the  parish  should  have  the  pri- 
vilege of  negativing  the  dedication  of  a  highway.  The 
two  cases,  however,  are  by  no  means  parallel.  A  public 
bridge  b  that  which  is  erected  in  a  highway ;  if  it  be  not 
required,  its  erection  is  an  obstruction  of  the  way,  and 
maybe  indicted;  if  it  be  beneficial,  the  county  shall  re- 
pair it.  But  under  all  circumstances,  the  passage  over 
the  bridge  is  a  matter  of  necessity,  not  of  choice.  No 
one  can  traverse  the  highway  without  passing  along  the 
bridge;  and  it  follows,  that  its  user  by  the  public  is  no 
evidence  of  their  consent  to  its  erection^  nor  any  criterion 
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f^  ilB  utility.  But  if  a  bridge  be  (^  publie  utilUy,  and  be 
meA  by  the  pubtic^  they  are  obliged  to  repair  it,  though 
built  by  an  individual:  aliier,  if  built  by  him  for  his  own 
benefit,  and  so  continued,  without  pubHc  utility,  though 
used  by  the  public  And  if  a  bridge  built  by  an  indi« 
Fidual,  and  dedicated  to  the  community,  is  not  what  it 
seems  to  be,  but  is  of  imperfect  and  inartificial  construe* 
lion,  the  puUic  may  reject  and  indict  it  for  a  nuisance, 
after  discoyering  the  cheat,  though  their  previous  conduel 
m^;ht,  under  diflTerent  circumstances,  have  amounted  to 
an  acceptance  (a).  And  if  a  bridge  is  thrown  over  a 
highway,  and  the  public  derive  no  benefit  firom  it  greater 
than  they  enjoyed  before  it  was  built,  the  builder  is  bound 
to  repair  it  (6). 

3ut  very  djiflferent  from  that  of  a  bridge  i|  the  situation 
of  a  highway.  No  necessity  exists  to  compel  the  people 
to  the  use  of  it.  Their  adoption  of  it  is  an  act  purely 
yoluntary;  and  instead  of  being  a  doubtful  criterion  of 
its  utility,  is  a  decisive  proof  to  that  effect  The  different 
nature  of  the  evidence  required,  then,  is  the  sole  cause 
of  this  dbtinction  between  highways  and  bridges.  If  a 
bridge  be  of  public  utility  the  county  cannot  refuse  to 
maintain  it,  neither  can  they  indict  it;  if  a  highway  be  of 
public  utility,  the  parish  must  repair  it.  But  in  the  one 
case  the  fact  of  the  benefit  derived,  is  proved  by  the  very 
act  which  brings  the  way  into  existence;  whereas,  in  die 
other  case,  additional  evidence  is  required. 

.    Mr.  Justice  Bayley  appears  to  have  argued  firop  .ihe 
defenceless  situation  of  the   parish.     If,  however,  the 


(a)  Rex  V.  The  Inhabitants  of        ( 6 )  Rex o.  KerrisOD,  5 M.4f S* 
Weft  RMiag,  Yorkshire,  t  East,     Mtf. 
Sit. 
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dmuiion  law  be  defecdve  in  did  protection  afforded  to 
the  pariah,  its  deficiency  is  supfdied  by  the  late  Highway 
Act  {a),  which  provides  for  the  extinction  of  such  high- 
waj^  as  are  not  of  general  advantage. 

Sbcomdly.— Highways  may  be  created  by  Turnpike 
Acts,  Inclosure  Acts,  or  other  Acts  of  Parliament,  con- 
taining specific  enactments  for  such  purposes  ( 6  )•  The 
quality  of  these  ways  must,  of  course,  depend  upon  tfie 
nature  of  the  enactments,  in  the  respective  Acts  by  which 
they  are  brought  into  existence. 

The  provisions  contained  in  any  such  Act,  must  be 
strictly  complied  with,  before  the  way  can  be  established, 
or  the  liability  to  i-epair  it  be  enforced.  Therefore  where 
notices  were  required  to  be  given,  but  appeared  not  to 
have  been  given,  the  proceeding  under  the  Act  was  held 
to  be  invalid (e). 

In  one  case(ef),  a  railway  was  made  under  authority 
of  an  Act  of  Parliament,  by  which  the  proprietors  were 
incorporated;  and  by  which  it  was  provided  that  the 
public  should  have  the  beneficial  enjoyment  of  the  same. 
The  Company  having  determined  to  render  one  branch 
of  the  rail-road  impassable,  caused  the  iron  tram-plates 
thereon,  for  a  space  of  several  hundred  yards,  to  be 
taken  up,  and  thereby  destroyed  that  branch.  An  appli- 
cation was  thereupon  made  to  the  Court  of  King  s  Bench, 
for  a  numdamus  to  compel  the  Company  to  re-instate  the 


( c)  55  Oeo.  3.  c.  68.   See  post,  Haslingfield,  2  M.  &  S.  558. 

ClnpterV.  (d)   Rex  e.  The  Severn  and 

(  h)  Sec  SateUffe  v.  Greenwood,  Wye  Railway  Company,  t  B.  dr  A. 

8  Price,  5S5.  646. 

(c)  Rex  V.  ne  lohabltaoti  of 

E  a 
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railway.  Holroyd,  J.  said,  ''  It  is  a  public  highway,  to 
be  used  in  a  particular  mode."  And  all  the  Judges  agreed 
that  for  the  offence  complained  of,  the  Company  had  ren- 
dered themselves  liable  to  be  indicted.  But  because  that 
remedy  was  not  so  effectual,  as  the  one  by  fnandamus,  and 
as  the  Court  were  of  opinion,  that  the  drcumstanoe  of  the 
Corporation  being  liable  to  an  indictment,  was  no  obj,eo- 
tion  to  the  granting  of  a  mandamus,  the  rule  to  that  ef- 
fect was  made  absolute.  And  Abbott,  C.  J.  said,  "  The 
writ  should  be  to  re-instate  and  lay  down  again,  but  boI 
to  maintain  the  tram-road.** 


[   to   ] 


CHAPTER   IV. 

AS  TO  THE  UABILITY  TO  REPAIR  A  HIGHWAY. 

I 

■ 

J^OR  the  purpose  of  elucidating  this  important  and 
practical  branch  of  our  subject,  we  shall  have  to  consider 
it  under  three  distinct  heads :  Ist,  As  it  regards  high- 
ways in  general;  2dly,  As  it  regards  turnpike  roads; 
and  Sdly,  As  it  regards  public  bridges. 

The  Legislature  has  by  no  means  been  remiss  in  afibrd- 
ing  its  aid  to  the  common  law,  for  the  purpose  of  asrist- 
ing  and  enforcing  the  reparation  and  improvement  of 
the  public  roads ;  wisely  deeming  them  of  the  greatest 
moment  to  the  welfare  of  a  commercial  state.  To  thb 
end,  many  enactments  have  been  made  for  the  better 
regulating  the  repair  of  highways  in  general.  And  a 
dbtinct  class  of  ways  has  been  created  under  the  appel- 
lation of  turnpike  roads.  Until  la^tely,  indeed,  these 
would  hardly  have  fallen  within  the  scope  of  the  present 
Treatise,  as  the  Acts  respecting  them  were  merely  private, 
and  confined  in  their  operation  to  a  particular  district. 
But  as  a  general  and  public  law  is  now  in  force  for  the 
management  of  all  turnpike  roads,  the  practical  utility, 
if  not  the  systematic  arrangement  of  this  work  requires, 
that  it  should  be  here  fully  detailed.  And  since  it  is 
by  the  application  of  a  new  principle  of  repair  that  high- 
ways are  converted  into  turnpike  roads,  the  latter  will 
require  to  be  distinctly  considered. 

Again. — At  the  common  law  the  liability  to  repair  a 
public  bridge  is  different  from  that  which  applies  to  high- 
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ways  in  generalt  and  peculiar  statutory  provisions  have 
been  passed  for  the  regulation  of  public  bridges.  There- 
fore although,  as  in  all  other  respects  the  law  with  respect 
to  highways  in  general  and  public  bridges  is  the  same, 
what  is  laid  down  in  the  other  parts  of  this  Treatise  is 
equally  applicable  to  both,  such  a  union  is  not  feasible 
upon  the  question  of  repair ;  and  in  the  present  Chapter^ 
they  must  be  separately  discussed, 

Sbction  L 

The  law  of  repair j  as  it  regards  highways  in  general. 

For  the  purpose  of  solving  this  part  of  our  subject,  a 
further  analysis  will  be  necessary ;  and  we  must  treat  of 
1st,  The  general  common-law  liability  to  repair:  2dly,  The 
liability  of  those  who  are  bound  to  repair  by  reason  of 
indosure,  or  by  prescription:  and  Sdly,  The  statutory 
provisions  relating  to  the  subject ;  which  may  be  said  to 
be  supplementary  to  the  common  law. 

First. — As  to  the  general  comrnon-law  liability  to 
repair. 

It  seems  to  be  agreed  that  of  common  right,  that  is,  by 
the  common  law,  the  general  charge  of  repairing  all  high- 
ways lies  on  the  occupiers  of  the  land  in  the  parish,  where- 
in they  are  (a).  Thus  Mr.  Justice  Twisden  decided  (ft), 
that  every  parish  of  common  right  ought  to  repair  the 
highways ;  and  no  agreement  with  any  person  whatever 
can  tale  off  this  charge,  which  the  land  lays  upon  them. 
And  this  is  fully  confirmed  by  Lord  Hale,  in  Austin^s 


(a )  1  Roll.  Ab.  390.  (b)l  Ventr.  90, 
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Cas^  (a).  See  also  Bex  ▼.  Inhabiianis  of  Marion  (b% 
where  it  is  laid  down,  that  of  common  right  parishes  are 
bound  to  repair. 

Therefore  in  the  case  of  Rex  t.  The  Mayor^  %e*  of 
Warmck  (e),  in  which  the  defendants  were  indicted  fioft 
not  repairing  the  way  to  a  church ;  and  the  indictment 
did  not  set  forth  how  they  became  Uable,  but  only  that 
they  ought  to  repair;  it  was  held  naught,  because  jmmtf 
fade  and  regularly  the  parish  or  county  ought  to  do  it 
of  common  right. 

An  indictment  for  non-repair  must  always  be  laidf 
against  the  parish  generally ;  and  when  one  was  brought 
against  the  overseers,  it  was  quashed;  the  overseers  not 
being  bound  to  repair  the  ways,  but  only  to  give  notice 
to  the  parish  to*  come  and  repair  them  (cf  )• 

In  B^x  V.  The  Parish  of  Ragley  {e\  Lord  C.  J.  Holt 
said,  ''  The  parish  of  common  right  ought  to  repair  their 
highways ;  but  by  prescription  one  parish  may  be  bound 
to  repair  the  way  in  another  parish." 

It  has  been  laid  down,  that  the  parish  is  liable  to  be 
indicted  only  if  the  road  be  out  of  repair ;  for  it  is  no 
indictable  offence,  that  the  road  is  very  muddy,  and  so 
narrow  that  people  cannot  pass  over  it  without  danger  of 
their  lives,  unless  it  also  adds,  that  it  is  out  of  repair  (/)• 
In  opposition  to    this  principle,   it  was  said  by  Lord 


(  a  )  1  Ventr.  1 83,  189.  (  «  )  H  Mod.  409. 

(6)  Andr.  f76.  (/)  Regina   v.    Inhabitants    of 

(  c  )  S  Show.  201.  Stretford,  t  Ld.  Raym.  1169. 

(d)  Rex  V.  Dixon  and  Hollis, 
12  Mod.  198. 
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Kenyon  {a),  that  the  same  persons  who  are  liable  to, 
repair  a  public  bridge,  will  be  also  liable  to  widen  it,  if 
the  exigencies  of  the  public  should  require  an  enlarge* 
ment  of  the  road.  But,  as  we  shall  see  in  the  Sd  section 
of  this  Chapter,  this  dictum  has  been  over-ruled  by  a 
later  decision. 

So  strong  and  binding  is  the  liability  of  the  parish  to 
repair  their  highways,  that  if  others,  before  liable,  be- 
come unable  to  effect  the  repairs,  and  so  the  discharge, 
which  was  interposed  between  the  parish  and  that  liability 
is  withdrawn,  the  old  burthen  revives.    This  was  decided 

by  Lord  C.J.Holt,  in  the  case  of  Young  v. (ft), 

where  he  said,  that  the  inhabitants  of  every  parish  of 
common  right  ought  to  repair  the  highways ;  and,  there- 
fore, if  particular  persons  are  made  chargeable  to  repair 
the  said  ways  by  a  statute  lately  made,  and  they  become 
insolvent,  the  Justices  of  Peace  may  put  that  charge  upon 
the  |res|;  of  the  inhabitants. 

Upon  the  same  principle,  upon  which  the  burthen 
reverts  to  the  parish  when  those  persons  who  are  bound 
by  prescription  or  otherwise  to  repair  the  ways,  are  not 
able  to  effect  such  reparation;  the  common-law  liability 
re-attaches  upon  the  parish,  when  an  inferior  district, 
which  has  been  accustomed  to  maintain  its  own  ways,  is 


(  d  )  Rex  V.  Inhabitants  of  Com* 
berland,  6T.  R.  194. 

(6)1  Ld.  Raym.  7S5— and  see 
Res  V.  Inhabitants  of  Oxford- 
shire, 4  B.  &  C.  194— which  was 
the  case  of  a  bridge,  bnilt  by  trus- 
tees under  an  Act  of  Parliament ; 
and  yet  the  county  was  considered 
as  bottiid  to  repair.— And  ail  the 


Judges  agreed,  that  even  if  there 
were  an  auxiliary  fund,  yet  the 
county  would  be  chargeable,  and 
must  have  their  remedy  over  against 
the  trustees.  It  may  here  be  ob- 
served, that  the  prineipUs  relating 
to  bridges  are,  in  general,  mm* 
hgoui  to  those  which  apply  to 
highways. 
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exempted  from  the  repair  of  a  particular  road  within  its* 
boundary.    This  point  was  decided  in  Rex  v..  The  In^ 
habitants,  of  Sheffield  {a).     The  case  was  shortly  this.- 
The  inhabitants  of  the  township  of  SheflSeld  had  imme- 
moriaDy  been  accustomed  to  repair  their  own  highways.  > 
But  they  were  expressly  exempted  by  an  Act  of  Par- 
liament from  the  repairs  of  the  way  in  question,  which 
was  a  new  road  set  out  under  the  provisions  of  that  Act. 
It  was  argued  on  behalf  of  the  parish  of  Sheffield,  that 
where  the  inhabitants  of  a  township  have  been,  from  time 
immemorial,  bound  to  repair  the  ways  which  run  through 
it|  such  a  custom  is  equivalent  to  the  common-law  right  by 
which  parishes  are  bound  to  the  repairs  in  other  places ; 
and  renders  that  township  liable  to  all  the  consequences 
which  flow  to  a  parish  from  the  common-law  obligation. 
The  judgment  delivered  by  Mr.  Justice  Ashhurst,    in 
&vor  of  the  township,  is  so  well  deserving  of  attention, 
and  so  clearly  delineates  the  principles  of  the  law  upon 
this  subject,  that  I  shall  make  no  excuse  for  transferring  it 
to  these  pages.    He  observed,  ^*  The  question  is  whether 
the  inhabitants  of  the  parish  of  Sheffield  are  bound  to 
repair  a  road  lying  in  the  township  of  Sheffield.    This 
doubt  arises  on  an  Act  of  Parliament  passed  in  the  19th 
year  of  this  reign.    Before  the  passing  of  this  Act  the 
township  *used  to  repair  all  the  highways  lying  within  their 
district;  but  in  this  Statute  there  is  a  particular  proviso, 
by  which  it  is  enacted,   '  That  no  person  or  persons 
'  dwelling  within  the  township  of  Sheffield  shall  be  liable 

*  to  perform  any  statute  work  in  repairing  that  part  of 

*  the  road  leading  through  Sheffield  Park,  or  contribute 
'  any  money  towards  repairing  the  same.'  This  being 
the  ease^  the  question  is,  whether  or  not  the  rest  of  the 


(a)  2T.  R.  106. 
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parish  are  bound  to  repair  ?  Now  it  is  an  incontrorertiblb 
position,  that  by  the  general  law  of  the  land  the  parish 
at  large  is  primd  facie  bound  to  repair  all  highways 
lying  within  it,  unless  by  prescription  they  can  throw  the 
onus  on  particular  persons  by  reason  of  their  tenure :  but 
when  that  is  the  case,  it  is  by  way  of  exception  to  the 
general  rule.  It  was  argued  at  the  bar,  as  if  a  parish 
was  only  bound  to  repair  by  a  particular  custom,  whereas 
it  is  a  common-law oistM  for  the  public  benefit;  and,  there- 
fore, where  no  other  persons  are  bound  to  repair,  the 
parish  must  do  so  ex  necessitate.  This  manifestly  ap- 
pears from  the  different  forms  of  indictments,  against  the 
parish  in  general,  or  a  township  in  particular.  In  the 
former  there  is  no  other  allegation,  than  that  the  road 
lies  within  such  a  parish,  and  that  the  inhabitants  of  it 
are  bound  to  repair.  But  when  the  indictment  is  against 
a  township,  or  particular  persons,  it  must  allege,  that 
from  time  immemorial  they  are  bound  to  repair ;  which* 
shews  that  the  particular  allegation  is  not  necessary^ 
where  they  are  bound  by  the  general  law.  If  nothinj^ 
had  been  said  in  this  Act  of  Parliament  about  the  repair 
of  the  roads,  excepting  that  they  should  afterwards  be- 
come highways  to  all  intents  and  purposes,  the  onus  of 
repairing  must  by  operation  of  law  have  fallen  on  the 
parish  at  large  (a).  But  inasmuch  as  the  township  iff 
exempted  from  this  burthen  by  the  express  words  of  the 
Act,  it  must  necessarily  fall  on  the  rest  of  the  parish. 
Perhaps  this  was  not  in  the  contemplation  of  the  Legb- 
lature  at  the  time  of  passing  this  Act ;  but  we  do  not  go 
on  the  intention  of  the  Legislature.    They  have  expressly 


(a)  Not  on  the  parish  bat  on  occurred,  and  was  decided  in  Rex 
the  township— the  latter  being  v. TheliihabitanU of Netherthong, 
quasi  a  parish.    This  very   point      t  Barn.  &  Aid.  179. 
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enacted  that  ihe  township  shall  not  be  liable ;  and  there- 
fore the  rest  of  the  parish  must  be  so  ex  necessitate.** 

The  obligation  upon  the  inhabitants  of  the  parish  to 
repair  their  highways  b  so  conclusive,  that  an  indict* 
ment  stating  that  particular  persons  ought  to  repair,  with- 
out averring  a  special  cause  for  charging  them,  is  bad. 
It  must  shew  how  they  are  bound;  and  it  is  not  enough 
to  shew  that  they  immemorially  ought  to  repair ;  it  should 
be  shewn  that  they  have  repaired  (a). 

The  parish  cannot,  by  any  act  of  their  own,  relieve 
themselves  from  their  responsibility  to  the  public,  for  the 
maintenance  of  the  highways  within  their  limits.  Ac- 
cordingly it  has  been  decided,  that  no  agreement  with 
any  person  for  the  making  of  the  repairs,  can  exonerate 
the  parish  from  their  own  common  law  obligation :  and 
that  an  indictment  against  an  individual  or  a  corporation 
for  not  repairing  a  highway,  which  by  virtue  of  a  certain 
agreement  they  are  bound  to  do,  is  bad  (ft). 

And  where  a  statute  enacted,  that  the  paving  of  a 
particular  street  should  be  under  the  care  of  Commis- 
sioners, and  provided  a  fund  to  be  applied  to  that  pur- 
pose ;  and  another  statute  which  was  passed  for  paving 
the  streets  of  the  parish,  contained  a  clause,  that  it 
should  not  extend  to  the  particular  street.  It  was  held 
that  the  inhabitants  of  the  parish  were  not  exempted 
from  their  common-law  liability  to  keep  that  street  in 


(a)  Rex  «•  InhabitaoU  of  Great  gina  v.  Scott,  %  Lord  Raym.  922. 
BroQgfatOD,  5  Burr.  S700 ;  and  see  ( 6  )  Per  Twisden,  J.  1  Vent  90, 

Bmx.  V,  InhabitaDts  of  Penderryn,  and  Rex  «.  The  Mayor,  &c.  of 

H  T.  R.  513.— Rex  v,  InbabiUnU  Liverpool,  3  East,  86. 
of  Mile  End,  Sty.  1«3;  and  Re- 
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repair;  and  that  the  duty  of  repairing  might  be  imposed 
upon  others,  and  the  parish  still  be  liable ;  and  that  the 
parish  was  under  the  obligation,  in  the  first  instance, 
of  seeing  that  the  street  was  properly  paved,  and  might 
seek  a  remedy  over  against  the  Commissioners  (a )• 

The  strongest  instance  which  exists,  as  to  this  primd 
facie  liability  of  the  parish,  is,  where  a  highway  has  been 
converted  into  a  turnpike  road  and  placed  under  the 
management  of  trustees,  with  a  power  to  collect  tolls  to 
be  applied  to  the  repairs ;  in  which  case  it  is  decided, 
that  if  the  way  be  out  of  repair,  the  parish  (or  town- 
ship, as  the  case  may  be)  are  the  only  persons  who  are 
liable  to  be  indicted,  and  must  seek  their  remedy  over 
against  the  trustees.  In  the  case  alluded  to  ( 6 ),  the 
Local  Turnpike  Act,  for  diverting,  altering,  widening, 
repairing  and  amending  the  road  in  question,  enacted; 
that  the  lands  &c.  purchased  by  the  trustees  should  be 
made  use  of  and  converted  into  and  be  made  part  of  the 
said  road,  in  such  manner  as  the  trustees,  or  any  seven 
or  more  of  them,  should  think  convenient  and  proper* 
And  that  the  lands,  so  to  be  converted  into  and  made 
part  of  the  said  road,  should  be  sufficiently  ditched  and 
fenced  out  for  that  purpose,  and  from  time  to  time  re-^ 
paired  out  of  the  money  arising  by  virtue  of  thai  Act, 
by  such  person  or  persons  as  such  trustees,  or  any  seven 
or  more  of  them f  should  order ,  direct  or  appoint;  and 
that  the  new  road  should  to  all  intents  and  purposes 
from  thenceforth  become  and  be  deemed  and  taken  to 
be  a  public  highway.     The  Act  contained  a  proviso  that 


(a)  Rex  r.  The  Inhabitants  of  therthong,  2  Barn.  &  Aid.  179; 
Saint  George,  Hanover  Square,  and  sec  Rex  v.  Inhabitants  of  Ox- 
S  Campb.  2^i.  fordsbire,  4  B.  iSe  C.  194,  and  autc*^ 

(b)  Rex  V.  Inhabitants  of  Ne-  page7i!,  note (6). 
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Nothing  therein  should  be  construed  to  be  a  discharge 
of  any  county,  parish,  township,  &c.  from  the  perform- 
ance of  statute  work  upon,  or  otherwise  repairing  any 
road,  bridge,  &c.  which  they  or  any  of  them  respec? 
tively  had  been  accustomed,  or  of  right  ought  to  re? 
pair,  by  reason  of  the  tenure  of  any  lands,  or  by  ancient 
usage  or  otherwise,  but  that  all  and  every  such  roadi 
bridge,  &c.  should  thereafler  be  kept  in  repair  by  such 
county,  parish,  township,  &c.  as  theretofore  the  same 
respectively  had  been  kept  in  repair.  The  township  were 
bound  by  prescription  to  the  repair  of  their  highways. 
But  it  was  contended  that  the  trustees  were  liable  under 
the  provisions  of  this  Act  in  exemption  of  the  township ; 
or  at  any  rate,  that  the  parish,  and  not  the  township, 
ought  to  have  been  indicted.  Sed  per  Abbott,  C.  J. 
*'  By  the  general  rule  of  law,  the  inhabitants  of  any  dis-. 
trict  who  were  liable  to  the  repair  of  all  the  roads  there, 
previously  to  the  introduction  of  a  new  highway,  are  also, 
liable  to  the  repair  of  that  highway.  And  the  same  rule 
extends  to  county  bridges ;  for  the  statute  which  passed 
to  limit  the  liability  of  the  county  to  those  cases  only 
where  the  new  bridge  is  substantially  built,  shews  suffi- 
ciently that,  by  the  common  law,  they  would  otherwise 
be  liable  to  the  repair  of  all  new  bridges  which  might 
be  erected  within  their  district.  Then,  in  this  case, 
there  is  a  new  highway  brought  into  the  township  of 
Netherthong.  And  it  follows  that  the  inhabitants,  who 
by  the  prescription  stated  in  the  case,  are  in  effect  placed 
in  the  same  situation  as  that  of  the  inhabitants  of  a  pa- 
rish, are  liable  to  the  repairs  of  this  new  highway.  And 
the  proviso  in  the  Local  Turnpike  Act  expressly  says, 
that  nothing  therein  contained  shall  exempt  them  from 
the  liability  which  belongs  to  them.  Then,  can  the 
clause  which  binds  the  trustees  to  repair  make  any  dif- 
ference.     It  is  strange,  if  the  trustees  are  liable,  that 
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in  the  multitude  of  Turnpike  Acts,  almost  all  of  which 
must  contain  similar  provisions  to  the  present,  no  case  haa 
yet  occurred  of  any  indictment  being  preferred  againsi 
persons  in  that  situation.  I  think,  therefore,  that  the 
trustees  are  not  liable  by  way  of  indictment,  and  that  tho 
only  persons  who  are  so  liable  are  the  present  defend- 
ants.*'  And  Bayley^  J.  observed,  "  I  think  that  the  tolls 
in  this  case  are  only  an  auxiliary  and  subordinate  fimd, 
and  that  the  persons  whom  the  public  have  a  right  to 
hold  liable  are  the  inhabitants  of  the  township,  who  may 
afterwards  iqpply  to  this  Court  for  relief,  under  the  SCd 
clause  of  the  General  Turnpike  Act.*' 

I  shall  just  mention  in  this  place,  as  a  consequence 
from  this  common-law  liability  of  the  parish  to  repair 
their  ways,  that,  if  they  can  throw  the  burthen  upon  any 
others,  it  must  be  done  by  a  special  plea;  for  under  the 
plea  of  Not  guilty^  they  can  only  prove  that  the  way  is 
in  good  repair;  since,  as  they  are  chargeable  de  eonummi 
jurCt  if  they  would  discharge  themselves  by  laying  it 
elsewhere,  it  must  be  pleaded  (a  )• 


As  to  an  extra-parochial  hamlet. — ^We  have  seen  that 
a  parish  is  primd  facie  liable  to  repair  all  the  highways 
tunning  through  it ;  but  that  a  township,  being  part  of  a 
parish^  may,  by  prescription,  become  chargeable  for  the 
maintenance  of  all  the  highways  within  its  boundary  (i), 
in  which  case  any  indictment  against  the  township  must 
state  specially,  not  merely  that  they  ought  to  repair,  but 
that  they  have  been  immemorially  accustomed  to  repiur. 
There  remains  to  be  considered  the  peculiar  instance  of 


( a  )  See  1  Ventr.  256.  tore  and    obligatifui,  are  purtU 

(  6  )  See  post,  page  93,  where       cnlarly  notioed. 
Uie  liability  by  prescription,  its  na- 
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Ml  eJcir€hparochial  hamlet*  As  there  is,  in  this  case,  no 
parish)  the  general  common  law  charge  cannot  avail— ^ 
and  the  question  arises,  whether  the  common  law  would 
substitute  a  rule  to  enforce  upon  the  hamlet  that  liability, 
which  in  other  cases  attaches  upon  the  parish.  This 
point  arose  in  Rex  v.  The  Inhabitants  of  the  Extras 
parochial  Hamlet  of  Kingsmoor  (a),  but,  unfortunately, 
owing  to  a  mispleader,  was  not  there  decided.  The  in« 
dictment  charged  the  way  in  question  to  be  an  ancient 
king*8  highway,  used  for  all  the  king's  subjects ;  and  that 
a  certain  part,  situate  in  the  extra-parochial  hamlet  of 
Kingsmoor,  in  the  said  county,  therein  described,  was 
out  of  repair ;  and  that  the  inhabitants  of  the  extra-pa^^ 
rochial  hamlet  of  Kingsmoor  the  said  common  highway 
ought  to  repair  and  amend.  TTie  Court  held,  that  it 
should  have  been  shewn  on  the  face  of  the  indictment, 
that  the  hamlet  of  Kingsmoor  neither  formed  part  of, 
nor  was  connected  with  any  other  larger  district,  the 
inhabitants  of  which  were  liable  to  repair  the  road  in 
question.  That  not  being  stated,  the  general  question 
was  not  raised,  but  the  point  was  argued  by  the  Counsel 
for  the  prosecution.  It  was  contended  that,  upon  prin- 
ciple, the  inhabitants  of  an  extra-parochial  district  ought 
to  be  charged  with  the  burthen  of  repairing.  It  is  clear 
that  the  inhabitants  of  a  parish  are  liable,  not  by  par- 
ocular  custom,  but  of  common  right.  Now  the  common 
law  obligation  must  have  existed  before  the  ecclesiastical 
division  of  the  kingdom  into  parishes  took  place.  Before 
the  existence  of  this  ecclesiastical  division,  the  inhabit- 
luits  of  some  known  district  must  have  been  liable  to  the 
repair  of  the  roads ;  and  if  any  such  district  were  not 
then  included  in  the  division  of  the  kingdom  into  pa- 


(a  )  t  Bam.  Si  Crest.  190. 
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rishes,  the  liability  to  repur  the  roads,  situate  wiihbi  H^ 
remains  as  it  was  before.  27  Liber  AssUarum,  44  ( SI  } 
was  cited  to  shew  that  the  inhabitants  of  a  vill  were  for^ 
merly  liable  at  common  law  to  the  repair  of  roads^  And 
a  hamlet  and  viQ  are  synonymous  (a).  A  hamlet  if, 
therefore,  a  division  of  the  kingdom  recognised  by  the 
law.  A  special  custom  may  be  alleged  within  it  ( i) ;  and 
it  is  mentioned  as  a  known  district  in  the  statute  S7  H.  &r 
c.  25*  The  inhabitants  of  such  division,  if  extra-p»' 
rochial,  must  be  Uable  to  repair  as  of  common  right, 
both  upon  principle  and  authority ;  and  if  so,  it  cannot 
be  necessary  to  allege  immemorial  usage  to  repair.  The 
older  authorities  shew  that  a  viU  is  liable  at  common  law^ 
and  therefore  that  it  is  not  necessary  to  allege  an  inr- 
memorial  liability.  To  this  argument  Best,  J.  addresses 
his  observations.  He  says,  "  It  is  not  necessary  to  con- 
sider whether  the  civil  division  of  the  kingdom  is  more 
ancient  than  the  ecclesiastical,  inasmuch  as  it  clear  thi^* 
the  latter  took  place  before  the  time  of  legal  memory, 
and  it  is  indisputable  that  the  common  law  has  thrown 
the  burthen  of  repairmg  roads  on  parishes.  If  you  proceed 
against  any  other  district,  you  must  not  only  allege,  that 
the  inhabitants  of  such  district  are  bound  to  repair,  but 
you  must  shew  from  what  the  obligation  to  repair  arises, 
viz..  that  they  were  bound  by  custom  or  prescription. 
The  cases  in  which  this  has  been  decided  have  been, 
where  it  has  been  attempted  to  throw  the  whole  burthen 
of  repairing  roads  on  particular  divbions  of  a  parish, 
such  as  townships,  instead  of  the  entire  parish.  Those 
cases  may  be  said  not  to  apply  to  that  which  is  now  undev 
consideration,  because  here  there  is  no  parish  on  which 


(  a  )  Rex  V.  Morris,  4  T.  R.  550,  (  A  )  Co.  Lit  110  (  b  ). 

and  Rex  v.  Walbech,  1  Bott,  SS. 
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tlie  charge  can  be  thrown,  the  hamlet  in  which  die  road 
if  situated  bemg  stated  to  be  extra-parochial;  but  they 
are  authorities  which  answer  the  argument^  that  the 
obnunon  law  imposes  the  burthen  of  repairing  on;  dis- 
tricts included  within  the  common-hiw  division,  and  not 
s&ch  as  belong  to  the  ecclesiastical  division.  I  can  find 
no  auUiority  for  saying  that  any  thing  but  a  parish  is  to 
be  charged.  If  the  law  authorizes  no  charge  except  on 
parishes,  places  that  are  extra-parochial  are  not,  by  the 
gtaeral  rule  of  law^  liable.  But  there  will  be  no  difficulty 
in  ocmipelling  the  repair  of  old  roads  in  such  places. 
These  roads  must  have  been  repaired  by  somebody;  and 
pvoof  of  such  repairs  under  an  indictment,  properly 
diarging  them,  wiU  oblige  the  persons  who  have  re- 
{Mured  them  to  continue  to  do  so.**  .    . 

l¥ith  all  deference  to  the  authority  of  so  learned  a 
Judge,  it  may  however  be  doubted,  whether  in  the  above 
observations  his  arguments  are  conclusive,  or  his  opinion 
llie  one  which  is  likely  to  be  adopted  in  future  cases. 
Supposing,  in  any  general  alteration  of  the  law,  certain 
places  are  exempted  from  the  operation  of  that  change, 
and  the  former  law  is  not  expressly  repealed  as  to  those 
places,  it  is  evident  that  they  must  remain  exactly  as  they 
were  before.  It  is  therefore  a  weighty  plea,  that  vills  or 
hamlets  were  liable,  before  the  existence  of  parishes;  and 
ihat,  when  by  the  formation  of  parishes,  a  new  law  was 
applied  to  that  part  of  the  country  which  went  to  make 
such  parishes,  yet  all  extra-parochial  places  will  be  unaf- 
fected by  the  innovation,  and  must  be  liable  to  the  former 
haw.  And  his  Lordship's  reasoning  about  the  difference 
with  respect  to  parishes  and  townships  seems  hardly 
to  apply*  It  is  not  denied  that  the  general  common- 
law  liability  attaches  upon  the  parish — ^but  this  can  be 
01^  where  ihert  exists  a  parish.    Being  nope*  toe  still 
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wish  to  ascertain  what  is  the  common-law  liability.  Nor 
do  I  see  any  reason  why  we  should  not  recur  to  the  state 
t>t  things  before  the  time  of  legal  memory,  to  discover 
what  must  have  been  the  rule  of  law  at  .thatperiod,  and 
thenoe  to  deduce  it  «p  to  die  present  time.  -  To  eompaM 
this  case  with  that  of  a  township  situate  within  a  parid^ 
and  to  require  the  same  form  of  indictment  •  to  be  pm^ 
(toed  in  both  instances,  is  obriously  incorrect*  Thevq 
the  liability  is  an  exception  to  the  general  Jaw — ^heref  It 
is  a  distinct  and  original  rule  of  law.  There,  as  it  ^hn 
been  said,  the  obligation  is  against  common  right — ^heie 
it  is  in  the  strictest  analogy  with,  and  may  be  considered 
as  fonning  a  part  of,  die  common  ilaw.  NotwithstaJadJBg 
Mr.  Justice  Best's  adrice  how  to  avoid  the  difficulty  by 
pleading  a  custom  to  repair  (a),  it  must  frequendy  happeil 
diat  such  a  plea  cannot  be  supported,  and  so  often  it 
wiH  be  necessary  to  advert  to  the  point  now  under  dis- 
cussion; for  where  turnpike  or  new  roads  are  made  i&i 
or  old  roads  diverted  from  other  districts  into,  an  extras 
panx:hial  hamlet,  there  •  can  have  been  no  usage  as  to  Che 
repair,  whereupon  to  charge  the  inhabitants  of  the  dia^ 
trict ;  and  as  in  the  former  case  the  trustees  of  turnpike 
roads  are  not  liable  to  prosecution  (6),  the  public  wffl 
have  no  .power  to  enforce  the  repairs — ^if  by  the  common 

law  the  hamlet  b^  not  liable. 

■  'I 

Besides  the  argument  brought  forward  by  die  pro* 
secutor  in  the  case  <>{  Rex  v.  Kinggmoor,  a  very  stKmg 
one  may  be  urged  upon  the  principle  of  necesrity,  idded 
byidirect  analogy.    The  highway  may  be  quite'  impaaa* 

(*!.  .  .     »  •>.»Hai 

(a)  It  miut   be  remeiobered.  township  wiihin  a  pariah,  hot  a 

that  Mr.  Jiutice  Best  does  not  special  usage  as  to  the  repair  of 

adfii^  the  plea  of  a  general  cas-  the  partiealar  road, 

ttna  to  npair,  as'itf  the  east  of  a  (>)  Seeaat^,  p.76« 
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abfej  and  yet  the  public  shall  have  no  redress,  if  an  in- 
dictment cannot  be  maintained  against  the  hamlet.  But 
surely  the  public  convenience  must  be  consulted,  and  if 
DO  t>ne  else  can  be  made  liable,  the  hamlet  ex  neeessitcUe 
diaB  be  bound  to  repair ;  and  this,  not  in  contradistinction 
to  the  common  law,  but  in  perfect  unison  and  analog^ 
witik  it.  Mr.  Justice  Ashhurst  says,  the  obligation  upon 
tfie  parish  to  repair  is  a  common-law  onus  for  the  benefit 
ef  the  public,  and  therefore  where  no  other  persons  are 
boand  to  repair,  the  parish  must  do  so  ex  necessitate  {a)i 
and  €very  reason  which  enforces  it  as  against  a  parish, 
appears  to  have  equal  force  as  against  an  extra-parochial 
hadilet.  It  is  true  that  Mr.  Justice  Best  says,  he  can 
find  no  authority  for  saying  that  any  thing  but  a  parish 
is  to  be  charged,  and  therefore  that  no  other  district  can 
b^  liable.  But  before  this  reason  can  be  admitted  as 
Misfiu^ry,  it  must  also  be  shewn  that  there  is  no  ati- 
tlMiily  fer  resorting  to  analogy ;  and,  where  the  case 
ictody  demands  it,  appljring  a  remedy  upon  principles 
muSUt  to  those  which  are  found  to  exist  in  a  parallel  case. 
Instead  of  tiiis  being  the  fact,  such  a  mode  of  decision  is 
iteiy  frequently  had  recourse  to.  In  the  exposition  of  the 
wiilten  law,  what  is  more  common  than  to  adopt  an 
eqintaUe  construction  of  the  statute,  and  to  do  that  which 
19 within  the  spirit  though  not  within  the  letter  of  the  Act? 
Add  why  are  we  to  be  more  strict  in  the  construction  of 
tlie  unwritten  law,  which  in  its  very  nature  appears  to  be 
mddiimoire  o|>en'to  such  a  laxity  of  interpretation? 


,.  r   •.    -   , 


-f-'* 


(i«)  Rex  9. The  InlnbiUuiti  of       certain  excepted  catet)  to  be  re- 
ianttf  |».  73.— And  see       paired  liy  the  inhabitants  of  tbe 


Bw.ne  lahabittDtt  of  Ecclet-  territory  wherein  they  are  sitaate, 

iflid,  lB.dc  A.  S97,  where  Lord  es e charge  i^pM IkeUadwitkki  ihM 

Blteabowslhsayi, "  Itiaagencral  («rriC«rf,  to  be  dcfnyed  by  tbo 

•r  theeoMBOolaw,  that  high-  occapieti  for  the  time  bring.'' 

p2 
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If  we  consider  the  mode  of  pleading  in  these  cases; 
we  shall  find  it  to  be  absolutely  necessary  to  establish 
the  common-law  liability  of  the  hamlet.     In  an'  indict- 
ment against  a  parish,    it  is  sufficient  to  aver  that  it 
ought  to  repair;'  but  if  the  proceeding  be  aguhst'a 
township  in  the  parish,  as  it  is  not  primd  facie  bound, — - 
as  the  law  does  not  throw  the  burthen  upon  it^  and  there- 
fore cannot  recognise  the    obligation  to  repair  wiihoui 
proqf— evidence  of  its  liability  is  required,  and  for-  tfiia ' 
purpose  it  must  be  alleged  and  shewn  that  the  township 
has  been  accustomed  to  repair.    But  in  the  instance  of  aft 
extra-parochial  hamlet,  there  is  neither  the  same  readon' 
for  pleading,  nor  the  same  power  to  prove,  that  it  has 
been  accustomed  to  repair.     We  must  argue  the*  caaer 
entirely  with  reference  to  a  road,  the  obligation  to  repidr 
which  is  now  for  the  first  time  necessary  to  be  established ; 
and  endeavour  to  discover  the  rule  of  law  as-  it  would' 
have  been  prior  to  the  amendment  of  any  highway  what- 
ever.    In  such  a  case  there  is  ho  room  for  fact,  and  it' 
would  therefore  be  absurd  to  call  for  evidence  of  that 
which  has  clearly  never  taken  place.     It  is  solely  a  ques- 
tion of  law — there  is  no  exemption  from  a'  general  and 
existing  burthen  to  be  proved-^nor  can  any  usage  have* 
prevailed  which  will  relieve  the  one  party.   Or  tend'  to 
charge  the  other — the  sole  point  for  the  determinatioii, 
is  who  by  law  ought  of  common  right  to  repair  th^  roads 
in  an  extra-parochial  hamlet,   and  it  follows   that  this' 
point  is  all  which  the  record  need  allege.    The  liabiUty^ 
cannot  be  in  the  least  degree  affected  by  the  consider- 
ation, whether  the  way  has  or  has  not  ever  been  re- 
paired; and  it  is  putting  at  issue  an  immaterial  ponitr 
to  oblige  the  prosecutor  to  plead,  and  consequently  tor 
{MTOve,  a  usage  which  can  have  ho  influence  in  deciding 
upon  the  rule  of  law. 
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We  must  conclude,  then,  that  from  a  regard  to  the 
convenience  of  the  public,  from  the  necessity  of  the  case, 
■and  firom  the  strictest  analogy,  and  in  accordance  with 
the  principles  of  pleading  it  must  be  inferred,  that  an 
extra-parochial  hamlet  is  liable  by  the  common  law  to 
repair  the  highways  within  its  boundary  (a  )• 

.  As  to  boundaries  between  parishes. — It  may  be  proper 
to  mention  in  this  place  the  provisions  of  an  Act  of  Par- 
liament, which  has  been  passed  for  the  purpose  of  as- 
certaining the  boundaries  of  parishes  in  highways,  and 
thereby  enforcing  the  common-law  liability  to  repair,  of 
which  we  have  been  treating. 

By  the  34th  Geo.  3d.  c.  G4,  s.  1,  after  reciting  that  it 
frequently  happens  that  the  boundaries  of  parishes  pass 
through  the  middle  of  common  highways,  whereby  great 
inconveniences  have  often  arisen  to  such  parishes  in  set- 
tling the  time  and  manner  of  repairing  and  amending  the 
same :  It  is  therefore  enacted,  That  it  shall  be  lawful  for 
any  two  justices  of  the  peace  for  any  county,  riding,  or 
division,  upon  complaint  or  application  (6)  to  tliem  by  any 
surveyor  or  any  one  of  the  surveyors  of  tlie  highways 
of  any  parish,  (stating  to  such  justices  in  writing,  and  by  a 
plan  thereunto  annexed,  that  there  is  situated  in  the  said 
parish  and  also  in  some  otlier  parish  adjoining  thereto, 
specifjring  the  same,  a  certain  common  highway,  parti- 
cularly describing  the  same  by  metes,  bounds,  and  ad- 
measurement thereof,  one  side  of  which  common  highway 
ought  to  be  made  or  repaired  by  one  of  such  parishes, 
and  the  other  side  thereof  by  the  other  of  such  parishes) 


-^  («)  It  is  corroborvtive  of  this  46th  sect,  of  i3  0eo.  3.  c.  78.  at 

doctrine,  that  the  Highway  Acti  to  the  notice  required  previous  to 

speak  of  an  extra-parocbtal  ham-  the  imposition  of  an  assessment, 
let,  exactly  npon  the  same  footing  ( 6 )  See  Form,  Appendix,  No.  I. 

fw  a  piM'i&h*     See  especially  the 
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toiBsiie  their  summons  (a),  with  a  copy  of  such  writiiig 
and  plan  thereunto  annexed,  to  the  surveyor  or  one  of  die 
surveyors  of  the  highways  of  such  other  parish,  to  appetx* 
before  them  on  a  day  to  be  mentioned  in  such  summonSy 
not  more  than  fourteen  days  nor  less  than  seven  days  firom 
the  date  of  such  summons ;  and  in  case  the  parties  shall 
then  appear  before  such  justices,  they  may  then  proceed 
finally  to  decide  the  matter  in  the  manner  hereinafter 
mentioned,  in  case  all  the  parties  shall  consent  theicfto: 
but  in  case  the  surveyor  summoned  shall  not  appear  on 
such  first  summons,  or  appearing  shall  require  further 
time,  the  said  justices  shall  adjourn  the  further  consider* 
ation  of  the  matter  for  any  further  time,  not  more  than 
twenty-one  days  nor  less  than  fourteen  days  firom  the  day 
of  such  adjournment,  of  which  the  surveyor  not  appear- 
ing shall  have  notice;  on  which  day  the  said  justices  shaU 
proceed  to  hear  the  parties  and  their  witnesses,  and  whe-' 
ther  the  party  summoned  does  or  does  not  appear,  shall 
proceed  to  examine  and  finally  determine  the  matter  in 
form  following:  (that  is  to  say)  That  it  shall  be  lawful 
for  such  Justices  to  divide  the  whole  of  such  common 
highway,  by  a  transverse  line  crossing  such  highway,  into 
two  equal  parts,  or  into  two  such  unequal  parts  and  pro- 
portions,  as,  in  consideration  of  the  soil,  waters,  floodBy 
the  inequality  of  such  highway,  or  any  other  circumstances 
attending  the  same,  they,  in  their  discretion,  shall  think 
just  and  right;  and  to  declare,  adjudge,  and  order (i)^ 
that  the  whole  of  such  highway,  on  both  sides  thereof  in 
one  of  such  parts,  shall  be  maintained  and  repaired  1^ 
one  of  such  parishes,  and  that  the  whole  of  such  high* 
way,  on  both  sides  thereof  in  the  other  of  such  parts,  shaD 
be  maintained  and  repaired  by  the  other  of  such  pa« 
rishes;  and  shall  cause  such  their  order,  and  a  plan  of 
such  highway,  and  the  allotment  thereof  as  before  men- 

(a)  See  Form,  Appendix,  No.  II.     (b)  See  Fonn,  Appendix,  No,  HI* 
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tinied,  to  be  fairly  deBneated  on  papef  or  piirchmBBty 
omI  filed  with  the  clerk  of  the  peai^e  of  the  eoontj  in 
miiich  ftuch  h%hway  shall  hajqpen  to  lie;  and  shall  also 
onwe  such  posts,  stones,  or  other  boundaries,  to  be  placed 
and  set  up  in  such  highway,  as  in  their  judgment  shall 
be  .neoeasary  for  ascertaining,  die  division  and  .allotneirt 

i»u:    :...::  •  •       .    :    .      I      ..•/  .  :*     .  t 

-:"  JUadev  .'this  clause,  it  should  seem  that  a  material  ▼»< 
aatioD  •between  the  order  made  by  the  justices  and  the 
one  filed  with  the  clerk  of  the  peace,  would  be  fatal  to 
the  whole  proceeding,  according  .to  the  case  of  Rex  tw 
The  InhabUanis  of  Washbrook  (a).  There  by  a  private 
Indosure  Act,  the  Commissioners  were  directed  to  fix 
and  settle  the  boundaries  of  a  parish,  in  a  certain  manner 
therein  specified,  and  to  advertise  in  a  provincial  news-r 
paper,  a  description  of  the  boundaries  so  fixed  and  set* 
tied.  The  boundaries  so  fixed  and  settled  were  also  to 
be  inserted  in  the  award  of  the  Commissioners,  and  to 
be  final,  binding,  and  conclusive.  The  Commissioners 
having  fixed  and  settled  the  boundaries  in  the  mode  spe- 
eified,  duly  advertised  a  description  of  them;  but  the 
bonndaries  mentioned  in  the  award  varied  from  those 
lihiclL.had  been  advertised.  And  it  was  held  by  the 
Court  of  K.  B.  That  the  Commissioners  had  not  pursued 
die  andiority  given  by  the  Act,  and  that  their  award  was 
not  binding  as  to  the  boundaries  of  the  parish. 


^  J 


^  As  to  the  notices  required  to  be  given  to  the  diflferent 
parishes,  it  is  probable  that  they  will  be  presumed  to  have 
been 'duly  given,  if  the  order  of  the  justices  shall  appear 
tO'hane  been  acquiesced  in:  but  that,  if  the  usage  has  not 
been  pursuant  to  the  order,  in  such  a  case  the  service  of 
the  notices  must  be  proved,  before  the  order  itself  can 

(  a)  4  Baro.  &  Cress.  7o2. 
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be  admitted  in  evidence.  A  decision  to  this  eflfect  has 
been  made  upon  an  Indosure  Act,  by  which  the  Commis- 
sioners had  authority  to  settle  the  boundaries  of  parishes, 
upon  giidng  certain  previous  notices  to  the  parishes  to  be 
affected  by  the  award.  The  highway  in  question,  had  ne- 
ver been  repaired  by  the  parish  to  which  it  was  awarded 
by  the  Commissioners,  but  by  the  one  which  had  formerly 
made  its  repairs.  And  the  Judge  refused  to  admit  the 
award  in  evidence,  until  the  requisite  notices  had  been 
proved  to  have  been  given.  And  upon  application  to  the 
Court  of  K.  B.  a  new  trial  was  refused.  Lord  EUenbo- 
rough,  C.  J.  observing,  **  That  the  general  rule  certainly 
IS,  that  where  a  person  is  required  to  do  an  act,  Ae  not 
doing  of  which  would  make  him  guilty  of  a  criminal  ne- 
glect of  duty,  it  shall  be  intended  that  he  has  duly  per- 
formed it,  unless  the  contrary  be  shewn.  But  in  this 
case  there  is  negative  evidence,  viz.  that  the  parish  of  H. 
have  continued  to  repair,  which  does  away  the  presump- 
tion that  all  has  been  duly  performed,  because  if  that  were 
60  they  ought  not  to  have  continued  to  repair  (a).** 

By  the  2d  Section  of  the  above  Act,  From  and  after 
such  order  and  plan  shall  be  so  filed  with  the  derk  of  the 
peace  as  aforesaid,  such  parishes,  and  the  inhabitants 
thereof  respectively,  shall  be  boimd  as  of  common  right 
to  maintain  and  keep  in  repair  such  parts  of  such  conunoD 
highway  so  allotted  to  them  as  aforesaid,  and  shall  be 
liable  to  be  prosecuted  and  indicted  for  neglect  of  such 
duty,  and  shall  in  all  respects  whatsoever  be  liable  and 
subject  to  all  the  provisions,  regulations,  and  penalties 
contained  in  any  Act  or  Acts  of  Parliament  for  the  repair 
of  the  highways  which  are  or  shall  be  in  force,  in  like 
manner  as  they  are  liable  and  subject  to  with  respect  to 
ihe  repair  of  any  other  common  highway  within  such  p»* 

(« )  Rex  V.  InhabiUiUt  of  Hailiogfidd,  S  M.  &  8. 56S. 
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risbes  respectively ;  and  also  shall  be  discharged  firom  the 
repair  of  such  parts  of  such  highway,  as  shall  not  be 
included  m  their  respective  allotments. 

And  by  Section  3,  All  costs,  charges,  and  expencea 
incurred  shall  be  defrayed  by  such  two  parishes,  to  be 
ascertained  by  such  two  justices ;  and  if  not  paid,  either 
such  justices,  or  any  other  justice,  may  levy  the  same  by 
distress  and  sale,  with  the  costs  of  such  distress,  on  tilt 
goods  and  chattels  of  any  surveyor  of  tiie  highways  of 
the  parish  refusing  or  neglecting  to  pay. 


By  Section  4,  It  is  provided  that  nothing  therein  shall 
affect,  change,  or  alter  in  any  manner  whatsoever,  any 
boundaries  of  counties,  lordships,  hundreds,  manors,  or 
any  other  division  of  public  or  private  property;  nor  the 
boundaries  of  any  parishes,  otherwise  than  for  the  pur- 
pose of  keeping  in  repair  such  particular  portion  of  the 
highways^  in  the  manner  before  mentioned. 

By  Section  5,  It  is  declared,  That  nothing  therein  shall 
relate  to  highways  repairable  by  bodies  politic  or  corpo- 
rate,  townships,  or  such  other  places,  or  private  persons, 
by  reason  of  tenure  of  lands,  or  otherwise  howsoever; 
but  shall  be  construed  to  relate  to  such  highways,  the 
repair  of  which  belongs  to  parishes  only ;  unless  such 
bodies  or  persons  be  desirous  and  shall  consent  that  the 
same  shall  be  placed  under  the  regulations  of  this  Act; 
in  which  case  such  two  justices  may  proceed  therein,  in 
like  manner  as  is  herein  directed  with  respect  to  parishes. 

By  Section  7,  Either  of  the  two  parishes,  by  an  order 
in  vestry  specially  called  for  the  purpose,  may  appeal  to 
the  Quarter  Sessions  of  the  county  where  such  parishes 
shall  lie,  holden  next  after  such  order  and  plan  are  filed 
as  aforesaid,  who  may  make  such  order  as  shall  appear  to 
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them  to  be  just,  either  by  affirming,  quashing,  or  amend- 
ing the  order  of  the  two  justices ;  and  shall  allow  costs 
to  either  party  as  they  shall  think  right;  which  order  of 
Sessions  shall  not  be  removed  by  certiorari  or  otherwise, 
but  shall  be  final  to  all  intents  and  purposes  whatsoever. 

By  Section  8,  Such  complaint,  summons,  adjudicatioify 
and  plan  may  be  in  the  several  forms  stated  in  the  Ap* 
pendix  therunto  annexed,  or  as  near  thereto  as  the  circum- 
stances and  nature  of  each  particular  case  may  admit  (a). 

Sbcondly. — As  to  the  liability  of  those  who  are 
bound  to  repair,  by  reason  of  inclosure,  or  by 
prescription. 
Although  a  parish  is  primd  facie  and  of  common  right 
liable  to  repair  all  highways  within  its  limits,  yet  parti- 
cular persons  may  be  burthened  with  this  charge,  in  ex- 
emption of  the  parish,  in  two  cases:  1st,  In  respect  of 
inclosure;  and  2d,  by  prescription. 

I.  A  person  may  be  bound  in  respect  of  inclosure  to 
repair  a  highway;  by  which  is  meant,  that  if  the  owner 
of  the  soil  inclose  any  highway  which  traverses  his  land^ 
and  was  before  uninclosed,  he  thereby  renders  himself 
liable  to  maintain  in  good  repair  so  much  of  the  highway 
as  he  has  inclosed.  This  branch  of  the  law  is  peculiarly 
applicable  to  footpaths. 

The  leading  decision  upon  this  point,  is  the  one  in  Sir 
Edward  Duncombe*s  case{b).  The  defendant  was  in- 
dicted, for  that  there  being  an  ancient  highway  in  Batles- 
don,  he  had  inclosed  his  lands  on  both  sides  thereof, 
whereby  he  had  straightened  it,  and  the  way  was  become 
lutosa  et  founderosa;  whereas  by  the  law  of  the  land  he 

( c  )  Sec  Davison  v.  GUI,  1  Etst,  64.  ( 6 )  Cro.  Car.  366. 
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ought  to  have,  made  it  a  sufficient  way.  Upon  Not  GmUjf 
pleadedj  and  evidence  to  the  jury  at  the  Bari  it  appeared  • 
to  be  a  way  betwixt  two  lands-ends,  in  the  common  fields, 
and  that  it  was  but  four  yards  wide.  But  it  was  proved, 
that  although  he  had  made  a  causey  reasonable  good,  at  • 
his  oim  chargCi  for  horsemen,  yet  carts  and  coaches 
might  not  pass,  nor  could  meet  for  the  atraightness  thereof, 
nor  might  go  beside  the  way.  And  although  it  was  also 
proved,  that  by  this  charge,  he  had  made  it  better  ikam 
it  was  before,  yet,  because  he  had  made  the  hedges  and) 
the  inclosure  in  that  manner,  he  at  his  peril  ought  to 
maintain  the  way:  And  whereas  before  the  parish  was 
chargeable  with  the  reparations,  now  by  this  inclosure, 
he  is  bound  to  repair  it,  and  to  make  it  a  good  way,  and 
mwitain  it  at  his  own  charge  and  peril  only.  And  Noy, 
Attorney-general,  said,  it  was  so  resolved  in  4  Jac.  and 
19  Jac  upon  conference  with  all  the  Justices  of  England, 
which  Bickmandy  C.J.  affirmed  (a). 

• 

The  inclosing  a  highway  is  considered  to  be  an  en-* 
croachment  upon  the  rights  of  the  public ;  for  by  it  the 
liassengers  are  deprived  of  their  liberty  of  going  over 
the  adjoining  land,  whenever  the  way  is  impassable  (i). 
Therefore  the  obligation  to  repair  the  way  is  imposed  as 
a  punishment  for  the  aggression.  And  for  the  same 
reason,  although  a  parish  is  not  bound  to  keep  a  road  in 
better  repair  than  it  has  been  in  from  time  immemorial, 
yet  we  see  from  the  above  case,  that  greater  rigor  h 
exerdsed  with  regard  to  those  who  hedge  upon  the  public 
rights,  by  obliging  them  to  maintain  a  perfect  good  way. 
Also  it  seems  that,  if,  after  one  has  inclosed  a  highway, 
he  suffer  it  to  be  so  much  out  of  repair  as  to  be  im- 
passable, it  is  lawful  for  passengers  to  make  gaps  in  hb 
hedges,  and  to  avoid  the  ill  way,  so  that  they  do  not 

(«)  And  see  Stales,  364,— >and  Rex  v.  Hillandeo,  1  Reb.  894. 
(b)  See  snte,  p.  37. 
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ride  further  into  his  inclosed  grounds,    than  is  needfol 
for  avoiding  the  bad  way  (  a  )• 

.And  if  one  inclose  land  on  one  side,  which  was  an« 
dently  inclosed  on  the  other  side^  he  who  ha9  made  the 
new  indosure  ought  to  repair  the  whole  way.  But  if 
there  were  no  ancient  indosure  on  the  other  sidei  then 
he  is  bound  to  repair  only  half  of  the  way ;  and  if  any 
other  person  inclose  the  other  side  of  the  way,  in  that 
case  they  must  repair  the  way  in  moieties  (£)• 

•  But  if  the  owner  destroy  his  inclosures,  and  again  open 
the  way,  it  seems  that  he  shall  be  freed  from  the  repairs 
thereof;  and  the  burthen  shall  thereupon  revert  to  the 
parish  (c). 

,  Where,  however,  the  way  is  altered  or  changed  and 
inclosed  by  a  legal  proceeding,  as  by  a  writ  of  ad  quod 
damnum,  or  under  the  authority  of  the  statutes  13  Geo.  3. 
c.  78,  and  55  Geo.  3.  c.  68,  the  owner  of  the  land  is  not 
obliged  to  repair  the  new  road ;  unless,  in  the  case  of  a 
writ  of  ad  quod  damnum,  the  jury  impose  the  burthen 
upon  him,  or  the  new  road  lie  in  another  parish  («{)• 

So,  where  a  highway  is  inclosed  under  the  authority 
of  an  Act  of  Parliament  for  dividing  and  inclosing  open 
fields,  the  person  who  incloses  the  way  is  not  bound-  to 
repair  it  (e). 

It  appears  to  be  clear,  that  in  the  case  of  footpaths,  all 
stiles  between  different  inclosures  must  be  kept  in  good 

(a)  HeoD's  Case,  Sir  W.J  ones,  (d)  Ex  parte  Vernier,  3  Atk. 

t96.— Aod  see  3  Salk.  18t.  772.— Rex  r.  InhabitanUof  Flecks 

(6)  Rex  e.  Sir  N.  Stanghton,       now,  i  Bnrr.  461. 
1  Sid.  464.— te  Saand.  160,  S.  C.  (  e )  1  Bnrr.  461.— And  see  Rex 

(  c  )  2  Sauod.  160.  9.  The  Coiiiiiii58ioiiert  of  Llandilo, 

2T.R.  «32. 
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repair  by  this  occupier  of  the  field.  And  it  is  snflScient 
to  indict  him  as  occupier,  and  not  as  owner;  for  the 
pfibHc  are  not  obliged  to  search  out  who  b  owner  (0). 


II.-^A  particular  person  may  be  bound  by  prescr^fHom 
to  repair  a  highway. 

It  is  said,  that  a  corporation  aggregate  may  be  com- 
pelled to  do  it  by  force  of  a  general  prescription,  ''  that 
it  ought  and  hath  used  to  do  it/'  without  shewing  that 
it  used  to  do  so  in  respect  of  the  tenure  of  certain  lands, 
or  for  any  other  consideration;  because  such  a  corpo- 
ration, in  judgment  of  law,  never  dies ;  and  therefore  if 
it  were  ever  bound  to  such  a  duty  it  needs  must  continue 
to  be  always  so ;  neither  is  it  any  plea,  that  such  a  cor- 
poration have  always  done  it  out  of  charity ;  for  what  it 
hath  always  done,  it  shall  be  presumed  to  have  been 
always  bound  to  do.  But  it  is  said,  that  an  individual 
cannot  be  charged  with  such  a  duty  by  a  general  prescrip- 
tion, from  what  his  ancestors  have  done,  unless  it  be  for 
some  special  reason,  as  the  having  lands  descended  from 
such  ancestor  which  are  holden  by  such  like  service  (6). 

Lord  Coke,  in  observing  upon  the  duty  of  repairing 
bridges  and  highways,  (both  which  it  maybe  remarked, 
are,  in  this  respect,  regulated  by  the  same  principles, 
with  the  exception,  that  we  must  substitute  the  parish  in 
regard  to  the  one  for  the  county  in  regard  to  the  other) 
says,  that  it  was  determined  at  Serjeants*  Inn,  That  a  man 
may  be  bounden  to  repair  a  bridge  ratione  tenuras  of  cer- 


(•)  8«el8alk.  357,  pi.  S.  and  (6)1  Hawk.  P.C.  e.  76.  i.  8. 

7Motf.Rtp;  55.  And  tee  Aiutin's  Cise,  t  Ventr. 

189. 
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tain  land  (a);  btll  a  particular  person  cannot  he  bound 
J>y  prescription  (scil.)  that  be  and  all  his  ancestors  have 
repaired  the  bridge,  if  it  be  not  in  respect  of  the  tenure 
of  his  land,  taking  of  toll,  or  other  profit ;  for  the  act 
of  the  ancestor  cannot  charge  the  heir  without  profit. 
But  an  abbott  or  other  corporation,  who  hath  a  lawful 
being  may  be  charged,  (scil.)  That  he  and  his  prede- 
cessors time  out  of  mind  have  repaired  the  bridge ;  for 
the.abbott  and  convent  may  bind  their  -successors*  And 
if  an  abbott  and  his  predecessors,  time  out  of  mind>  have 
repaired  a  bridge  of  alms,  they  shall  be  compelled  to 
repair  it;  and  therewith  agreeth  10 £.3.  S8.  So  it  is 
of  a  highway.  Of  common  right  all  the  country  ought 
to  repair  it,  but  yet  some  may  be  particularly  bound  to 
repair  it,  as  is  afore-mentioned  (6). 

. '  Thus  in  a  case  where  to  an  indictment  for  non-repair^ 
it  was  pleaded  on  behalf  of  the  parish,  that  another  parish 
had  been  accustomed  to  repair  and  of  right  ought  to  have 
repaired ;  the  plea  was  disallowed,  beqause  they  ought  to 
have  added  some  consideration^  on  account  of  which  such 
other  parish  was  bound  to  repair.  And  Bayley  and  Hol^ 
rojfdg  Justices,  said,  That  particular  persons  cannot  be 
charged  by  prescription  without  shewing  a  consideration ; 
but  a  corporation  sole  or  aggregate  may  be  bound  to  re- 
pair'by  usage  or  prescription  without  more  (c)^  But  that 
a  parish  could  not  be  bound  by  prescription,  for  indi- 
viduals in  a  parish  cannot  bind  their  successors.    And 


(a)  An  indictment^  charging  an  thereon,  npon  error  brought,' tl 

indiWdtaal  with  the   repair  of  a  will  be  revened,  Rex «.  Matfalit 

bridge  by  reason  of  bis  being  owner  Rerrison,  1 M.  &  S.  4S5. 

and  proprietor  of  a  certain  navi-  ( & )  13  Rep.  S3, 

gation,  Is  not  eqoivaleot  to  charg-  ( «  )  Because  m  corporatioB  nevftf 

ing  him  ralion§  tamwa^  but  is  er*  dies— Bac.  Abr.  tit  Hlghwiqr,' F4> 
roneous;  and  if  judgment  be  given 
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Lord  EBemboro9igh,  C.  J.  observed,  that  the  parish  is 
bound,  unless  they  can  shew  that  the  burthen  is  cast 
upon  some  other  persons,  under  an  obligation  equally 
durable  with  that  which  would  have  bound  the  parisk, 
which  obligation  must  arise  in  respect  of  some  consider- 
ation of  a  nature  as  durable  as  the  burthen  cast  upon 
them  (a). 

But  although,  as  an  individual  cannot  be  liable  to  repair 
a  highway  in  exemption  of  the  parish  without  a  sufficient 
consideration,  that  consideration  must  be  expressed  upon 
the  £m^  of  the  indictment ;  yet  the  case  is  otherwise,  and 
such  averment  is  not  necessary,  where  by  custom  a  tawa^ 
skip  is  obliged  to  repair  the  highways  within  its  own 
boundary;  for  the  tenure  of  the  lands  in  the  township 
is  an  inherent  and  sufficient  consideration  to  support  the 
custood,  and  is  taken  notice  of  by  law  without  being .  ex- 
pressly pointed  out  to  the  Court;  therefore  it  will  be 
enough  to  state  on  the  indictment,  that  the  township 
hath  been  used  and  accustomed  to  repair,  and  of  right 
ought  to  repair,  &c.  To  this  effect  is  the  case  of  Rem 
T«  I^  JnhabttanU  of  Ecclesfield  (£)•  The  parish  pleaded 
to  an  indictment.  That  the  inhabitants  of  a  township, 
from  time  whereof,  &c.,  "  have  repaired  and  amended 
and  have  been  used  and  accustomed  to  repair  and  amend 
and  of  right  ought  to  have  repaired  and  amended  and 
still  of  right  ought  to  repair  and  amend,'*  &c.  so  many  of 
the  conunon  highways  situate  therein  as  would  otherwise 
be  repairable  by  the  parish  at  large.  It  was  objected  to 
this  plea  that  as  the  inhabitants  of  a.  district  are  not  a 
corporation,  some  consideration  ought  to  have  been  .exi< 
pressed  to  shew  how  they  were  bound  to  repair.    Tho 


(c)  Rex   «.  The   Inhabitants       bridf^e,  5M.  &S.  fdO. 
of  tiie  Psftoh  or  St  OOe^,  Cam-  (6 )  l  B.^A.  S48. 
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objection  was,  however,  over-ruled.  And  in  giving  judg^ 
menty  Lord EUenborough,  C.J.  observed,  "In  the  argu- 
ment in  support  of  the  motion  the  matter  of  this  plea 
was  treated  as  a  prescription ;  but  we  think  it  is  mor^ 
properly  to  be  considered  as  a  custom.  There  are  two 
distinctions  between  custom  and  prescription  mentioned 
by  Lord  Coke  in  GatewarcTs  Case  (a),  which  are  ma- 
terial to  the  present  purpose.  A  prescription  always  is 
alleged  in  the  person.  A  custom  ought  always  to  be 
alleged  in  the  land  or  place.  Every  prescription  ought 
to  have  by  common  intendment  a  lawful  beginning ;  but, 
as  is  well  expressed  by  Mr.  Justice  Blackstone  in  his 
Commentaries  {b),  '  Customs  must  be  reasonable;  or 
'  rather  taken  negatively,  they  must  not  be  imreasonable ; 
'  upon  which  account  a  custom  may  be  good,  although 
'  the.  particular  reason  of  it  cannot  be  assigned,  for  h 
*  sufficeth  if  no  good  reason  can  be  assigned  against  it.* 
Now  the  matter  of  this  rule  applies  not  to  any  particular 
individual,  but  to  the  inhabitants  of  a  known  district  of 
country,  and  to  a  subject  existing  within  that  district ; 
and  it  is  of  a  local  and  not  of  a  personal  nature.  It  is 
a  general  rule  of  the  common  law,  that  highways  and 
bridges  are  (except  in  certain  excepted  cases)  to  be  re- 
paired by  the  inhabitants  of  the  territory  wherein  they 
are  situate,  as  a  charge  upon  the  land  within  that  terri- 
tory, to  be  defrayed  by  the  occupiers  for  the  time  being: 
the  charge  is  upon  the  land,  and  upon  the  inhabitants 
in  respect  of  the  land,  not  in  respect  of  their  person  or 
residence.  An  occupier  of  land  is  chargeable  although 
he  reside  elsewhere ;  a  resident,  not  being  an  occupier, 
such  as  an  inmate  or  servant,  is  not  chargeable.**  After 
argiung  by  analogy  from  the  case  of  bridges,  his  Lord* 


(«)  6Rfp.60.  (6)  See  vol.  i. p. 77. 
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ship  saidt  ^  the  present  case  is  clearly  distingiiishahki 
ftom  duit  of  The  King  t.  The  Inhabitants  of  St.  Giles^ 
in  Cambridge.  In  that  case  the  highway  in  question  lay 
out  of  the  parish  which  it  was  attempted  to  charge ;  and 
Upon  that  ground  the  Court  there  held  the  plea  to  be 
bad.  All  customs  are  purely  local  and  confined  to  par- 
ticular places.  There  cannot  be  a  custom  in  one  place 
%0  do  something  in  another.  The  land  in  a  particular 
phe^  and  the  inhabitants  in  respect  thereof^  may  be 
charged  fay  custom  for  matters  within  the  place;  but 
custom  will  not  apply  to  matters  out  of  it.'*  This  de- 
eiflion  is  fully  confirmed  in  the  case  6{  Rex  v.  The  In» 
kabiiants  of  the  West  Riding  qf  Yorkshire  (a). 

It  is  a  consequence  directly  flowing  from  the  principle 
just  laid  down^  that,  in  order  to  charge  a  township  with 
IIm  repair  of  a  highway,  it  must  be  stated  in  the  indict- 
ment la  be  situated  therein.  Therefore,  where  an  in- 
dietaMDt  stated  ihat  an  ancient  bridge  situate  within  the 
parishei  of  M.  and  P.  was  out  of  repair,  and  that  the 
lahafaitaiits  of  the  said  parish  of  P.  and  toien  of  M.  afi>re- 
■aid,  firom  time  immemorial,  by  reason  of  the  tenure  of 
taftidn  lands  in  the  said  parish  of  P.  and  town  of  M., 
lui¥»  rejj^ired  the  bridges ;  it  was  decided  that  the  in- 
dbtnNitwas  bad,  because  it  did  not  appear  that  the 
tnridge  was  situate  within  the  town ;  and  therefore,  that 
the  inhabitants  of  the  town  were  not  liable,  unless  a 
qpecial  consideration  were  shewn  ( i  )• 

Aad  in  the  last  case,  it  was  held  that  the  inhabitants 
of  m  peririi,  township,  or  other  district,  cannot,  in  their 


(«)  4B.  St  ▲.  613;   and  see  (6)  Rex  v.  The  lahftbiUats  of 

Keilw.  5t  a.  MachysUeth  aad  Penoegoct,  f  B. 


St  C.  166. 
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character  of  inhabitants^  be  Uable  to  the  r^|iair  of  a  high- 
way by  reason  of  the  tenure  of  lands ;  for  they  canno^ 
as  such  inhabitants,  hold  lands. 

Although  it  is  not  necessary  to  state  an  express  conn- 
deration,  in  an  indictment  against  a  township,  yet  it  nntst 
be  alleged  that  it  has  been  accustomed  to  repair  all  Id^tk- 
ways  within  its  limits  (a).  For  the  custom  is  the  reason 
for  charging  the  township,  and  is  traversable ;  it  is,  those- 
fore,  a  most  material  point  to  appear  upon  the  record*  ' 

By  means  of  this  distinction,  as  to  the  allegation  of  a 
custom  and  that  of  an  individual  prescription,  a  very  itor 
portant  end  is  answered.  For  if  an  express  considera- 
tion were  obliged  to  be  shewn  for  the  repair  of  each 
particular  road  by  a  township,  and  thus  the  liability  were 
by  way  of  prescription,  no  new  roads  could  ever  becoliie 
chargeable  for  their  maintenance  upon  any  smaller  dis- 
trict than  the  whole  parish.  A  prescription  must  be  fr<mi 
time  beyond  the  memory  of  man  (b).  And  if  the  pre- 
scription stated  on  the  record  appHes  only  to  the  nngle 
road  indicted,  (which  must  be  the  case,  wherever  it  is 
necessary  to  aver  an  express  consideration),  proof  that 
the  way  had  been  made  since  the  time  of  legal  memory 
would  rebut  the  prescription,  and  thereby  exonerate  the 
township.  This  was  decided  in  the  case  of  Rex  v<  Tke 
Inhabitants  of  Hatfield  ( c ),  where  the  difference  in  this 
respect  between  the  pleading  a  local  custom,  and  a  pre- 
scription, is  stated  by  Abbott,  C.J.  And  Holroyd,  J. 
says,  "  The  township  is  by  the  prescription*'  (or  rather 


(  a )  Rex  V,  The  Inhabitants  of  upon  view  by  a  Jastice,  voder 

Great  Broaghton,  5  Burr.  2700  ;  13  Geo.  3.  c.  78. 

and  see  Rex  v.  The  Inhabitants  (  6  )  Co.  lit.  113  b. 

of  Penderryn,  t  T.  R.  513,  which  (  «  )  4  B.  &  A.  75. 
was  the  case  of  a  preseptment 
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file  cii8toiii)(a)  ^placed  on  the  same fbotmg  as^a  par 
lish,  both  as  to  immemorial  roads,  and  also  as  to 
any  new  highways  which  may  have  been  subsequently 
made/' 

As  a  prescription  must  be  immemorial,  it  follows  that 
die  parish  cannot  be  exempted  from  their  common-law 
fiability  by  any  agreement  with  others  to  make  the  re- 
pairs; for  the  very  existence  of  the  agreement  negatives 
such  a  presumption  (6  )• 

The  following  points  appear  to  be  deducible  from  the 
eases  which  we  have  reviewed ;  that  the  parish  may  be  re- 
lieved from  its  common-law  liability  by  pleading — Ist,  A 
prescription  affecting  individual  persons,  either  sole  or 
bodies  politic ;  or  Sdly»  A  custom  affecting  the  inhabit- 
ants of  the  district  through  which  the  highway  passes ; — 
and  that  in  the  first  instance  a  consideration  must  be  shewn 
itt  order  to  charge  a  sole  individual ;  which,  however,  the 
law  wiU  presume  against  a  corporation ;  although  neither 
an  individual  nor  a  corporation  can  be  held  liable  to  re- 
pair any  but  immemorial  ways ; — but  that,  in  the  second 
instance,  mere  usage,  without  the  averment  of  any  consi- 
deration, will  suffice  to  bind  a  township  or  other  district, 
under  ike  plea  of  a  general  custom  to  repair  all  highways 
within  its  boundary;  and  by  such  a  custom  it  becomes 
liable  to  the  maintenance  of  all  modem,  as  well  as  of  all 
ancient  ways. 

Where  lands  bound  to  the  repair  of  a  bridge  or  high- 
way ratiane  tenura,  are  conveyed  to  several  persons,  every 


(«  )  See  per  Ld.  Ellenboroaghy  (  6  )  See  Rex  v.  Mayor,  &c.  of 

is  Rex  V,  Tlie  InhabitanU  of  £c-       Liverpool,  3  East,  8(*. 
deifield,  ante,  p.  96. 
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one  of  the  grantees,  being  a  tenant  of  kny  parcel^  if 
liable  to  the  whole  charge,  and  must  have  contributioii 
from  the  others.  Therefore,  where  a  manor,  so  bounds 
was  conveyed  to  several  persons,  it  was  held  that  a  tenant 
of  any  parcel,  either  of  the  demesnes  or  of  the  services, 
was  liable  to  the  whole  repair,  and  might  call  upon  the 
tenants  of  the  residue  to  contribute.  And  that  tli0 
grantees  are  chargeable  with  the  repair,  though  th^ 
grantor  should  convey  the  lands  or  manor  discharged  of 
the  burthen ;  in  which  case  the  grantees  must  have  their 
remedy  over  against  the  grantor.  And  the  reason  seems 
to  be,  because  the  whole  manor  or  land,  being  once 
chargeable  with  the  repair,  shall  remain  so  notwithstand* 
ing  any  act  of  the  owner.  For  the  law  will  not  suffer  him 
to  apportion  the  charge,  and  so  make  the  remedy  for  the 
public  benefit  more  difficult ;  or  by  alienations  to  insol- 
vent persons  to  render  the  remedy  against  such  persons 
quite  frustrate.  And  though  such  lands  or  manor  come 
into  the  hands  of  the  Crown,  yet  the  obligation  or  duty 
continues ;  and  any  person  afterwards  claiming  the  whok 
or  any  part  of  it  under  the  Crown,  will  be  liable  to  an 
Indictment  for  not  repairing  ( a  )• 

And  Mr.  Hawkins  says(  6),  that  any  particular  inhabit* 
ant  of  a  county,  or  tenant  of  land  charged  to  the  repairs 
of  a  bridge,  may  be  made  defendant  to  an  indictment  for 
not  repairing  it,  and  be  liable  to  pay  the  whole  fine  as- 
sessed by  the  Court,  for  the  default  of  repairs,  and  shall 
be  put  to  his  remedy  at  law  for  a  contribution  from  those 
who  are  bound  to  bear  a  proportionable  share  in  the 
charge ;  for  the  necessity  of  the  case  requires  the  greatest 


(  a  )  Regina  v.  DacbeM  of  Buc-       Kep.  48 ;  and  tee  S  Vin.  Ab.  A^ 
cleogb,     1    Salk.    35S.-*Rex    v.       f§rtUmmeni,  5,  pi.  9. 
Backeridge  and  Otiiere,  4  Mod.  (^ )  t  Hawk.  P.  C.  c.  77.  i.  S. 
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expedition  in  cases  of  this  natuze ;  for  bridges  being  of 
absohite  neeessityy  are  not  to  lie  unrepaired,  till  suits  are 
determined* 

In  Rex  T.  The  Inhabitants  of  Oxfordshire {a%  to  an 
indictment  for  not  repairing  a  bridge,  the  defendants 
l^eaded  that  Mr*  Marsaek  was  liable  ratione  tenures.  At 
die  trial  it  appeared  that  the  bridge  had  always  been  re- 
paired  by  the  Cadogan  famQyi  who  were  formerly  owners 
of  the  estate,  then  the  property  of  Mr.  Marsaek.  Mr.M. 
purchased  the  whole  of  the  Cadogan  estate,  except  about 
100  acres,  called  Dirty  Coppice,  which  Lord  Cadogan 
atill  retained,  and  who,  since  the  conveyance  to  Mr.  M., 
bad  continued  to  repair  the  bridge.  The  learned  Judge  at 
the  trial  thought  that  this  evidence  was  not  sufficient  to 
charge  Mr.  Marsaek  with  the  liability ;  and  upon  motion 
for  a  new  trial,  this  opinion  was  confirmed  by  the  Court  of 
K.  B.,  Lord  EUenborough,  C.  J.,  observing,  ''  The  de* 
Andants  have  not  maintained  their  plea.  It  is  pleaded, 
Aat  Misrsaek  and  all  those  whose  estate  he  has  have  im- 
memorially  repaired.  Now  there  is  no  evidence  that  he 
and  those  who  had  the  estate  have  repaired,  for  it  ap- 
pears that  since  he  purchased  the  estate  another  person 
liaB  repaired.  It  would  have  been  more  correct  to  have 
pleaded  that  he  and  those  whose  estate  he  has  with 
others,  have  repaired,  instead  of  which  the  burthen  is 
cast  on  him  impartibly,  without  giving  him  the  benefit 
fd  a  contribution  from  Lord  Cadogan.** 

If  a  way,  from  the  repair  of  which  the  parish  (or,  if  it 
be  a  bridge,  the  county )  is  exempted  by  reason  of  others 
being  bound  thereto  by  prescription,  be  enlarged,  it 
seems  that  those  who  were  liable  by  the  prescription  shall 

( a  )  16  East,  S35. 


lOS  AS  TO  THE  LIABILITY 

not  have  their  burthen  increased  on  account  of  such  en- 
largementy  but  that  the  repair  of  the  neto  part  of  the 
way  shall  be  made  at  the  expence  of  the  parishi  or  county^ 
as  the  case  may  be  ( a ). 

Thus  where  to  an  indictment  against  a  riding  for  not 
repairing  a  public  carriage  bridge,  the  plea  alleged  that 
certain  townships  had  immemorially  been  used  to  repahr 
the  said  bridge:  upon  eyidence,  that  this  had  been  a  foot 
bridge  till  the  year  17459  when  it  was  enlarged  to  a  horse 
bridge,  and  in  1755  to  a  carriage  bridge,  by  the  town- 
ships and  at  their  expence  ;  and  that  the  riding  had  never 
repaired  it :  It  was  held  that  this  evidence  did  not  sufH 
port  the  issue ;  that  the  townships  were  not  liable  to 
repair  the  carriage  bridge ;  but  that  where  townships 
have  so  enlarged  a  bridge,  which  they  were  before  bound 
to  repair  as  a  foot  bridge,  they  shall  still  be  liable  pro 
rata.  For  where  a  party  is  bound  to  repair  a  foot  bridge^ 
he  shall  not  discharge  himself  by  turning  it  into  a  hone 
or  carriage  bridge;  but  shall  still  repair  it  as  a  foot 
bridge  (6). 

It  has  been  contended,  on  the  part  of  the  county,  that 
where  a  bridge  has  been  built  by  trustees  under  a  Turn- 
pike Act,  who  were  thereby  enabled  to  raise  tolls,  a 
quasi  prescription  binds  them  to  keep  in  repair  the 
bridge  which  they  have  built,  in  exemption  of  the  county. 
This  point,  however,  has  been  decided  against  the  county^ 
even  where  the  Act  of  Parliament  empowered  the  trus- 
tees to  raise  tolls,  and  also  **  to  build,  &rect,  repair,  and 
keep  in  repair  any  bridge  or  bridges,"  &c.  (c) 

(  a  )  See  a  provbion  to  this  ef-  of  Yorkshire,  2  East,  355,  nete* 
feet,  as  to  tampike  roads,  in  stat.  ( c  )  Rex  o.  The  Inhabitants  of 

4  Geo.  4.  c.  95.  s.  68 ;  and  post,  Oxfordiiblre,  4  B.  &  C.  194.    See 

Chapter  V.  ante,  p.  76,  Rex  «•  Inhabitants  of 

(6)  Rex  V.  The  West  Riding  Netherthong. 


TO  REPAIR  A   HIGHWAY.  108 


And  in  Rex  t.  The  Inhabitants  of  the  West  Ridingof 
Yorkshire  (a),  where  a  similar  decision  was  made,  it  was 
saidf  that  the  tolls  cannot  be  a  consideration  suflScient  to 
support  such  a  claim  upon  the  trustees^  as  they  enjoy 
no  private  advantage  from  the  receipt  of  them. 

As  to  pleading. — The  following  points,  as  to  the  proper 
method  of  pleading  a  prescription  to  repair  a  highway, 
arO:  of  use  to  exemplify  what  has  been  said  upon  the 
nature  of  such  a  liability. 

Where  a  parish  attempts  to  transfer  to  others  the 
burthen  of  repairing  their  highway,  by  prescription  or 
custom,  they  must  state  the  obligation  u^A  certainty ;  and 
therefore  they  must  shew  how  much  of  the  way  is  liable 
to  be  repaired  by  such  persons.  Accordingly  when  to 
an  indictment  against  the  inhabitants  of  a  parish  for  non- 
repair of  a  highway  within  it,  it  was  pleaded,  that  the 
parish  was  immemorially  divided  into  seven  townships,  the 
inhabitants  of  which  respectively  were  immemorially  boimd 
to  repair  the  highways  within  their  respective  townships ; 
and  that  part  of  the  highway  indicted  was  within  the 
township  of  G.  B.  and  the  residue  within  the  township  of 
L.  B.,  and  that  the  respective  parts  ought  to  be  repaired 
by  the  inhabitants  of  the  respective  townships :  The  plea 
was  held  to  be  defective,  for  not  specifying  what  part  of 
the  highway  was  situate  within  the  one  township,  and 
what  part  within  the  other  (6). 

•And  if  a  man  be  indicted,  for  that  ratione  tenures  of 
certain  Lmds  he  is  bound  to  repair  a  bridge,  and  tha^ 


(«)See  t  Eut,   p.  352,    per  (6)  Rex  p.  The  InhabitanU  of 

Lawrence,  J.  Biidekirk,  ll  East,  304. 
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H  U  in  decay,   it  must  be  alleged  where  tho^e  lands 
lie  (a). 

In  an  information  for  not  repairing  a  bridge^  it  wid 
alleged,  that  defendant  ought  to  repair,  **  because  be  now 
is  and  for  divers  years  past  hath  been  lord  of  the  manor 
of  B.'*  ftc.  Upon  motion  in  arrest  of  judgmentt  it  was 
held,  that  although  the  defendant  was  lord  of  the  msoor, 
yet  that  was  no  reason  why  he  should  repair  the  bridge^ 
but  some  particular  charge  ought  to  be  shewn,  as  nUi(m$ 
tenura,  or  by  prescription  (  £  )• 

m 

It  seems  that  the  occupier,  and  not  the  owner,  is  thif 
proper  person  against  whom  the  indictment  should  b^ 
brought.  For  how  are  the  public  to  know  who  is  l^if 
owner  of  the  lands  charged  with  the  repair  ?  And  H 
does  not  seem  to  be  material  what  estate  the  occupier  ha* 
hi  the  lands  liable  (c). 


Thirdly. — As  to  the  Hatutory  provmotm  wkiek  ia§$ 
been  made  to  regulate  tie  reparation  qf  Mgkr 
w$ye{d). 

The  enactments  which  the  Legislature  has  made  for  dus 
purpose  are  in  aid  of,  and  supplementary  to  the  common 
law.     Their  object  is  to  appoint  certain  oi&cers,  calMl 


^r 


(a)  t  Hale  PI. Cor.  181. 

(  6  )  Regina  v.  Sir  John  Back- 
nail,  %  Ld.  Raym.  804;  and  lee 
Rex  o.  KeirlsoD,  ^  M.  &  S.  435. 

(c)  Ibid. ;  and  Regina  v.  Watti, 
1  Salk.  357 ;  and  see  2  Wms.  Sannd. 
p.  158,  note  9. 

( d  )  The  principal  Highway 
Act  if  the  Stat.  13  Geo.  3.  c.  78. 
Later  Aets  have  been  passed  :  but 


they  are  oaly  supplementary, 
they  respectively  incorporate  all 
the  prior  provisions  which  are  not 
thereby  expressly  altered  or  anraiid- 
ed.  Sec  34  Gea.  3*  c.  74.  ••  7,  luitf 
54  Geo.  3.  c.  109.  i.  9.  The  whole 
must  therefore  be  considered  aa 
one  Act,  with  regard  to  the  re* 
ference  between  tha  aevcoral 
clauses. 
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Surveyors,  whose  business  it  is  to  superintend  the  repair 
of  highways,  and  to  enforce,  under  the  regulations  con- 
tained  in  the  Acts,  that  duty  of  repairing  which  is  im- 
posed by  law  in  the  manner  already  described. 

These  enactments  may  be  advantageously  classed  un- 
der five  heads;  as  they  regard,  1st,  The  appointment 
and  dntf  of  surveyors :  2d,  Personal  labour,  technically 
called  statute  duty ;  and  the  power  to  compound  in  lieu 
thereof:  Sd,  The  procuration  of  materials  for  the  le- 
pairs :  4th,  The  power  to  levy  assessments,  where  the 
statute  duty  and  composition  prove  insufficient :  and  5tik, 
Certain  miscellaneous  regulations,  as  to  repair  in  general, 
and  as  to  the  execution  of  the  several  Acts. — I  shall  notice 
under  their  respective  heads  the  decisions  which  have 
been  made  by  the  Courts  relative  thereto. 

h  The  Appoinimeni  and  Duty  of  Surveyors. 

Appoinimeni  of  surveyor,  by  /i^/^.— By  the  statute 
18  Geo.  8.  c.  78.  s.  1.,  Upon  the  22d  day  of  September 
in  every  year,  unless  that  day  shall  be  Sunday,  and  then 
on  the  day  following,  the  constables,  headboroughs, 
tythingmen,  churchwardens,  surveyors  of  the  highways, 
and  householders  ( a ),  being  assessed  to  any  parochial 
qat  public  rate,  of  every  parish,  township,  or  place, 
shall  assemble  together  at  the  church  or  chapel  of  such 
parish,  township,  or  place;  or  if  there  shall  be  no 
church  (Mr  chapel,  then  at  the  usual  place  of  public  meet- 
ings for  such  parish,  township,  or  place,  at  the  hour  of 
eleven  in  the  forenoon :  And  the  major  part  of  them,  so 
assembled,  shall  make  a  list  ( 6 )  of  the  names  of  at  least 
ten  persons  living  within  such  respective  parishes,  town- 


<  a  )  See  Form  of  Warraoty  AppeDdix,  No.  IV. 
(6  }  Sec  Form^  A|>peDdix,  No.  V. 
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shipSj  or  places^  who  each  of  them  have  an  estate  in 
lands,  tenements,  or  hereditaments,  lying  within  such  re- 
spective parish,  township,  or  place,  in  their  own  right  or 
in  the  right  of  their  wives,  of  the  value  of  ^10  by  the 
year;  or  a  personal  estate  of  the  value  of  «£100;  or  are 
occupiers  or  tenants  of  houses,  lands,  tenements,  or  here* 
ditaments  of  the  value  of  ^30:  And  if  there  shall  not 
be  ten  persons  having  such  qualifications  as  aforesaid^ 
thMn  they  shall  insert  in  such  list  the  names  of  so  many  of 
such   persons    as  are  so   qualified,    as  above  required, 
together    with   the    names   of   so    many    of   the    most 
su£Scient  and  able   inhabitants   of   such    parish,  town- 
ship, or  place,  not  so  qualified,  as    shall  make  up  the 
number  of  ten,  if  so  many  can  be  found ;  if  not,  so  many 
as  shall  be  ther^  resident,  to  serve  the  office  of  surveyor 
of  the  highways : — And  the  constable,  headborough,  or 
tythingman  of   such    parish,   township,   or    place,   shall 
within  three  days  after  such  meeting  transmit  a  duplicate 
of  such  list  to  one  of  the  justices  of  the  peace  within 
the  limit  of  the  county,  riding,  division,   hundred,  city, 
corporation,  precinct,  or  liberty,  where  such  parish,  town- 
ship, or  place  shall  be,  living  in  or  near  the  same ;  and 
shall  also  return  and  deliver  the  original  list,  made  and 
agreed  upon  at  such  meeting,  to  the  justices  of  the  peace 
at  their  Special  Sessions  to  be  held  for  the  highways  within 
that  limit  in  the  week  next  after  the  Michaehnas  General 
Quarter  Sessions  in  every  year ;  and  shall  also,  within  three 
days  after  making  the  said  list,  give  personal  notices  to,  or 
cause  notices  inwriting(a)  to  be  left  at  the  places  of 
abode  of  the  several  persons  contained  in  such  list,  in- 
forming them  of  their  being  so  named,  to  the  intent  that 
they  may  severally  appear  before  the   justices  at    the 
said  Special  Sessions,   to  accept  such  office,  if  they  shall 


(«)  Sec  Form,  Appeodi\,  No.  VI. 
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be  appointed  thereto,  or  to  shew  cause,  if  they  have  any, 
against  their  being  appointed : — And  the  said  justices 
are  hereby  authorized  and  required  to  hold  such  Special 
Sessions  at  such  convenient  place  or  places  within  their 
respective  limits,  as  they  in  their  discretion  shall  judge 
proper ;  and  to  give  notice  ( a )  of  the  time  and  place 
where  they  intend  to  hold  the  same,  to  the  constables, 
headboroughs,  or  ty thingmen  of  every  such  parish,  town- 
ship, or  place,  at  least  ten  days  before  the  holding  of 
the  said  Session : — And  the  said  justices  then  and  there, 
from  the  said  lists,  according  to  their  discretion,  and  the 
largeness  of  the  parish,  township,  or  place  respectively, 
by  warrant  (b)  under  their  hands  and  seals,  shall  appoint 
one,  two,  or  more  of  such  persons  as  aforesaid,  if  he  or 
Aey  shall,  in  the  opinion  of  such  justices,  be  qualified 
fer  the  office  of  surveyor;  if  not,  one,  two,  or  more 
of  the  other  substantial  inhabitants  or  occupiers  of 
lands,  tenements,  woods,  tithes,  or  hereditaments  within 
soch  parish,  township,  or  place,  living  within  three  miles 
thereof,  and  within  the  same  county,  fit  and  proper  to 
serve  the  office  of  surveyor  of  the  highways  for  such  pa- 
rish, township,  or  place,  if  any  such  can  be  found ; 
which  appointment  shall,  by  the  constables,  headboroughs, 
or  tythingmen  aforesaid,  be  notified  to  every  person  so 
appointed  by  the  said  justices,  within  three  days  after 
snch  appointment,  by  serving  him  with  the  said  warrant, 
or  by  leaving  the  same,  or  a  true  copy  thereof,  at  his 
house  or  usual  place  of  abode : — And  every  person  so 
appointed,  if  he  accepts  the  said  office,  shall  be  surveyor 
of  the  highways  for  the  said  parbh,  township,  or  place, 
ibr  the  year  ensuing,  and  shall  take  upon  him  and  duly 
execute  the  office  aforesaid ;  And  the  said  justices  shall 


(  a  )  See  Appendix,  No.  IV. 

(  6  )  Set  Fonu,  Appendix,  No.  VII. 
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then  and  tbere  give  such  of  the  said  surveyors^  aa  abaB 
personally  appear  before  them,  a  charge  for  the  better 
performance  of  their  duty  according  to  the  directions  of 
this  Act: — And  if  any  of  the  said  persons  so  appointed^ 
whose  names  were  contained  in  such  list,  and  who  are 
served  with  the  said  notice,  shall  refuse  or  neglect  to  ap- 
pear at  the  said  Special  Sessions,  and  accept  the  said 
office^  if  appointed  thereto  in  manner  aforesaid ;  or  shall 
not,  within  six  days  after  being  served  with  such  warrant 
of  appointment,  signify  his  acceptance  thereof,  either  in 
person  or  by  writing,  to  one  of  the  said  justices,  he  shall 
forfeit  the  sum  of  £&  ( a ) : — And  in  case  any  person  ao 
appointed  by  the  said  justices,  whose  name  was  not  con- 
tained in  such  lists,  shall  refuse  or  neglect  to  accept  the 
said  office,  or  shall  not,  within  six  days  after  being  served 
with  such  appointment,  shew  to  one  of  the  justices  sign- 
ing such  appointment  sufficient  cause  why  he  should  not 
serve  such  office,  he  shall  forfeit  the  sum  of  fifty  shil- 
lings : — Provided  that  no  person  who  hath  been  appointed 
and  served  the  office  of  surveyor  for  one  year,  shall  be 
liable  to  be  appointed  surveyor  for  the  same  parish, 
township,  or  place,  within  three  years  from  the  time  of 
such  first  appointment  and  service,  unless  he  shall  con- 
sent thereto. 

In  the  above  clause  the  list  is  directed  to  be  delivered  to, 
and  the  appointment  to  be  made  by,  the  justices  at  their 
Special  Sessions  in  the  week  next  after  the  Michaelmas 
General  Quarter  Sessions  of  the  Peace  in  every  year.  By 


(a)  By  8.  72  of  this  Act,  all  towards  the  repair  of  the  high- 

peaaltiei  and  forfeitures  imposed  ways :  except  where  the  ianreyor 

thereby  are  to  be  recovered  by  is  the  infonner,  when  the  whole 

distress,  and  applied,  unlets  other-  is  to  be  applied  to  the  repair  of 

wise  directed  by  this  Act,  one  half  the  highways.   See  post,  Chapter 

to  the  informer,  and  the  other  half  VI. 
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an  Act  paflied  in  the  54  Geo.  8.  (c.  84)  the  tune  fot  hold- 
ing the  Michaefanas  Quarter  Sessions  has  been  altered* 
It  has,  therefore,  been  enacted  by  55  Greo.  S.  c.  68.  s.  6. 
that  it  shall  be  lawful  for  the  justices  of  the  peace  as- 
sembled in  their  Special  Sessions  in  the  week  after  Afi- 
ehaelmas  to  do  and  perform  every  act  which  they  might 
heretofore  legally  have  done  in  the  Special  Sessions  di- 
rected to  be  holden  in  the  week  after  the  said  Michctebnoi 
General  Quarter  Sessions  of  the  Peace. 

As  to  the  requisition,  that  on  the  22d  September  *'  the 
constables,  headboroughs,  tythingmen,  churchwardens, 
surveyors  of  the  highways,  and  householders  being  as- 
sessed/' &c.  shall  assemble,  &c.  it  has  been  doubted  (  a  ) 
whether  all  those  persons  were  made  constituent  parts 
essential  to  the  legality  of  such  assembly,  so  that  a  list 
made  at  a  meeting  where  any  class  was  not  present  would 
be  void.  But  in  the  case  referred  to,  the  Court  seemed 
to  incline  strongly  to  the  opinion  that  the  Legislature  only 
meant  it  to  be  a  full  parochial  meeting,  without  intending 
that  each  of  these  bodies  should  be  such  essential  consti- 
tuent parts  of  it,  that  their  acts  would  be  annulled  and 
made  void  by  the  absence  of  the  churchwardens,  or  of 
the  constables,  or  headboroughs,  or  tythingmen,  or  other 
respective  denomination. 

Although  the  justices  are  required  to  appoint  the  sulS 
veyors  **  at  their  Special  Sessions  to  be  held  for  the  high- 
ways in  the  week  next  after  Michaelmas  General  Quarter 
Sessions  of  the  Peace  in  every  year,"  yet  it  is  not  abso- 
lutely necessary  that  the  appointment  should  be  made  at 
that  particular  period.    This  is  decided  by  the  case  of 


(a)  Rex  V.  Pettiward,  et  al,  4  Barr.  24dS. 
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Itex  T.  T%e  Justices  of  Denbighshire  (a),  where  Lord 
EUenborough,  C.  J.  says^  '*  This  part  of  the  Act  is  only 
directory  to  the  magistrates  to  make  the  appointment  at 
the  time  mentioned ;  but  there  are  no  negative  words  to 
prevent  them  from  exercising  their  oflBce  in  that  respect 
at  any  subsequent  time,  if  it  shall  be  necessary.  And 
common  sense  requires,  that,  if  the  appointment  be  not 
made  at  the  first  Special  Sessions,  it  should  be  made 
afterwards.*' 

And  the  power  vested  in  the  magistrates  has  been  held 
to  be  so  entirely  discretionary,  that  they  are  not  even 
obliged  to  select  the  surveyors  from  the  persons,  whose 
names  are  contained  in  the  list  delivered  to  them;  as 
the  same  is  directed  to  be  made  merely  for  their  guidance. 

Thus  in  one  case  ( 6 ),  a  list  of  twenty-one  persons  had 
been  made  and  delivered  to  the  justices;  and  they  ap- 
pointed three  persons  to  be  surveyors,  one  of  whom  was 
not  named  in  the  list.  It  was  urged  as  an  objection  to 
the  appointment,  that  one  of  the  surveyors  was  not  named 
in  the  list ;  Sed  per  Lord  Kenyon,  C.  J.,  *'  By  the  first 
section  in  the  Act  of  Parliament,  if  the  list  of  persons 
returned  to  the  justices  does  not  contain  the  names  of 
persons  whom  the  justices  think  qualified,  the  justices 
may  appoint  any  other  persons  of  the  parish  who  are  pro- 
perly qualified.  If,  indeed,  the  magistrates  act  corruptly, 
they  may  be  punished  for  an  abuse  of  their  discretionary 
power:  but  no  corruption  is  even  suggested  in  this  case. 
The  lists  are  directed  by  the  Act  only  for  the  purpose  of 
assisting  the  magistrates,  who  in  many  instances  might 
not  perhaps  know  a  sufficient  number  of  persons  fit  to 
serve  the  office/' 


(  «  )  4  East,  ]4t.  ( 6  )  Rex  v.  Baldwin  and  Others,  7  T.  R.  169. 
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The  soiTeyors  may  be  appointed  for  a  less  district  than 
the  whole  parish.  In  the  last  case^  the  three  surveyors 
were  not  appointed  for  the  whole  parish,  but  each  of  them 
for  a  particular  division.  This  was  urged  as  an  objecdon 
to  the  appointment,  but  was  over-ruled;  Itord Kenyan 
observing,  ''  It  appears  this  has  been  the  mode  of  ap- 
p<Hnting  surveyors  in  this  parish  for  several  years  past. 
And  in  many  other  parts  of  the  country  the  surveyors 
are  appointed  for  townships  and  other  small  districts.'' 

In  the  above  case  of  Rex  v.  Btddmn  the  learned  Chief 
Justice  concluded  by  saying,  ''  At  any  rate  if  there  be 
any  objection  to  the  appointment  of  the  surveyors,  the 
party  objecting  should  first  remove  the  appointment  by 
eertiorari,  and  then  move  to  quash  it."  This  dictum, 
however,  appears  to  be  founded  on  a  mistake.  For  in  a 
late  case  (a),  a  rule  nisi  which  had  been  obtained  for  a 
certiorari  to  remove  an  appointment  of  surveyors  of  high- 
ways into  the  Court  of  K.  B.,  in  order  that  the  same 
might  be  quashed,  was  discharged.  The  argument 
turned  upon  the  80th  section  of  the  13  Greo.  3.  c.  78, 
which  gives  an  appeal  to  any  person  aggrieved  by  any 
thing  done  in  execution  of  the  Act ;  and  takes  away  the 
power  to  remove  proceedings  by  certiorari.  Abbott,  C.  J., 
in  delivering  the  judgment  of  the  Court,  said,  **  Suppos- 
ing that  the  words  of  the  81st  section  (6),  taking  away  the 
certiorari,  are  to  be  confined  to  cases  in  which  an  appeal 
ia  given,  then  the  applicant  should  have  made  out  that 
no  appeal  lies  against  the  appointment  of  surveyors.  I 
think  that  such  an  appeal  does  lie.  The  words  of  the 
Act  are  general,  and  give  an  appeal  to  any  person  ag- 
grieved by  any  thing  done  in  pursuance  of  the  Act  by 

'    («)Rezv.The  Joaticct  of  St.  (  6  )  This  is  an  error.  It  U  8.  SO. 

Albto's,  9  B.  4e  C.  698. 
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any  justice  of  the  peace  or  other  person.  The  appoint- 
ment of  surveyors  is  a  thing  done  in  pursuance  of  the 
Act,  and  I  cannot  see  the  force  of  the  distinction  between 
acts  done  by  the  justices  at  Petty  Sessions,  or  elsewhere  | 
HOT  has  the  party  grieved  any  other  remedy  given  by  the 
Act.  But  it  is  said  that  no  person  can  say  that  he  is  ag<- 
grieved.  If  so,  no  person  can  apply  to  quash  the  ap* 
pointment ;  but,  in  truth,  every  inhabitant  is  aggrieved 
by  a  bad  appointment  of  surveyors.  But,  independently 
of  all  question  about  the  appeal,  I  think  that  the  eer^ 
tiorari  is  taken  away  by  the  general  words  of  the  SIst 
(f .  e,  the  80th)  section :  *  No  proceedings  to  be  had  or  taken 
'  in  pursuance  of  this  Act  shall  be  removed  by  certiorari 
'  into  any  of  his  Majesty's  Courts  of  Record  at  West- 
'  minster;'  quacunque  vid,  therefore,  the  certiorari  is 
taken  away,  and  this  rule  must  be  discharged.'* 

In  default,  surveyor  with  a  salary  to  be  appoiiUed.'^ 
By  the  1st  section  of  stat.  13  Geo.  8.  c  78:  If  no  tueh 
list  shall  be  made  and  returned,  or  if  the  said  justices  shall 
make  such  appointment  as  aforesaid,  and  the  person  or 
persons  so  appointed  shall  refuse  to  serve  the  said  oflke* 
the  sud  justices,  or  any  two  of  them,  shall  and  may,  and 
are  hereby  required,  at  the  said  Special  Sessions,  or  at 
some  subsequent  Special  Sessions  to  be  held  within  one 
month  after,  to  nominate  and  appoint  some  other  person 
or  persons  to  be  surveyor  of  such  parish,  township,  or 
place,  whom  they  shall  judge  proper  to  execute  that 
office ;— -And  shall  and  may  fix  such  salary  to  be  paid  tQ 
such  surveyor,  to  be  appointed  as  herein  last  before  men* 
tioned,  out  of  the  said  forfeitures,  and  all  other  for- 
feitures, fines,  penalties,  assessments,  and  composition^t 
to  be  paid,  levied,  and  raised  under  the  authority  of 
this  Act,  within  such  parish,  township,  or  place  respec- 
tively, as  such  justices  shall  think  fit,  not  exceeding  wa^ 
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le^th.  part' of  .what  shall  have  been  raised  by  an  assess^ 
ment  of  sixpence  in  the  pound  for  the  use  of  the  high- 
ways within  such  parish,  township,  or  place,  where  any 
'mch  assessment  shall  have  been  raised,  and  observing  the 
same  restriction  as  near  as  they  can,  from  the  best  infor- 
mation they  shall  be  able  to  get  of  the  probable  amount  of 
mch  an  assessment,  where  none  hath  been  already  made : 
And  the  said  justices  shall  and  may  if  they  think  fit^ 
require  (a)  the  constables,  headboroughs,  tythingmen, 
and  surveyor  of  every  such  parish,  township,  and  place^ 
or  any  of  them,  to  return  to  them,  at  such  time  and  place 
as  they  shall  appoint,  an  account  in  writing  (6)  of  the 
flum  which  such  assessment  of  sixpence  in  the  pound  hath 
qused,  or  will,  in  his  or  their  opinion,  raise  within  such 
parish,  township,  or  place. 

PenaUy  on  constables,  ^c— By  the  same  Section^  If 
the  constables,  headboroughs,  tythingmen,  churchwardens, 
•orveyor  of  the  highways,  and  such  householders  as 
aforesaid  of  any  parish,  township,  or  place,  shall  neglect 
or<  refuse  to  make  such  list  as  aforesaid ;  or  if  the  con- 
itable,  headborough,  or  tythingman,  of  any  parish,  town- 
ihip,  or  place,  shall  not  return  the  said  list  of  names  when 
made,  and  s^ch  duplicate  thereof  as  aforesaid,  and  give 
•veh  notice  or  notices,  and  serve  such  warrant  or  warrants, 
as  in  this  Act  is  directed ;  or  if  the  said  constable,  head- 
borough,  tythingman,  and  surveyor,  or  any  of  them, 
•hall  neglect  to  return  such  account  of  the  amount  of  such 
MMMment  as  aforesaid,  when  so  required  as  aforesaid, 
every  constable,  headborough,  tythingman,  churchwarden, 
or-  surveyor,  so  neglecting  or  refusing  in  any  of  the  said 


(«)  See  Porm,  Appendix,  No.  VIII. 
(ft)  See  Form,  AppendiS|  No.  IX. 
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diall  for  every  such  defisiult  respectitely  MSeit  ihm 
mkui  of  forty  shillings. 


of  assistant  surveyor. — By  SedUm  £»  of 
sialt*  IS  Greo.  S.  c.  78,  In  all  cases  where  the  said  jii»* 
iice8>  upon  neglect  or  refusal  of  the  petson  so  nondnatejl 
surveyor  as  aforesaid  to  accept  the  said  office,  shall  ap* 
point  any  other  person  for  such  surveyor,  with  a  salaiy 
as  aforesaid,  the  said  justices  shall  and  are  hereby  n^ 
qinred  to  appoint(a)  one  substantial  inhabitant  of  siidt 
parish,  township,  or  place,  for  assistant  to  such  surveyor 
in  the  several  matters  and  for  the  several  purposes  here- 
after mentioned,  until  the  next  annual  appointment  of  anr- 
veyors,  according  to  the  directions  of  this  Act : — ^And  if 
the  person  so  appointed  assistant  shall,  upon  notice  of 
such  appointment,  refuse  to  accept  that  office,  he  shall 
forfeit  the  sum  of  fifty  shillings ;  and  in  that  case  it  shall 
be  lAwful  for  such  justices  to  appoint  any  other  substantial 
inhabitant  of  such  parish,  township,  or  place,  for  assial^ 
ant  to  such  surveyor,  in  manner  and  for  the  time  afiote- 
said ;  and  if  such  second  appointed  assistant  shall  dedino 
or  refuse  to  accept  the  said  office,  he  shall  in  like  manttei 
forfeit  fifty  shilUngs ;  and  the  said  justices  shall  and  aiay 
appoint  any  other  person,  inhabiting  in  such  pariahf 
township,  or  place,  assistant  to  such  surveyor,  who  ohaB 
be  entitled  to  the  said  forfeitures  herein  last  before  meft- 
tioned,  and  also  to  some  further  allowance  by  way  ef 
sialary,  (to  be  paid  as  the  surveyor's  salary  is  hereby  di* 
rected  to  be  paid ),  if  the  said  justices  shdU  think  aay 
such  salliry  necessary,  and  shall  (Nrder  the  same,  whi^ii 
they  are  hereby  authorised  to  do: — Provided  that  no  per* 
son  so  appointed  assistant  for  one  year  shall  be  Uable 
to  be  appointed  assistant  for  the  same  parish,  township^ 

(  a  )  See  Form,  Appendix,  Nck  X. 


APPOINTMSirT  OP  SUEVm>RS.  US 


or  pboei  within  tittee  yean  iiezt  fdSkmtag  Mdi  tOtSt 
appoiiitiiieiit»  without  faif  eonseot. 

.  Band  to  be  given  by  eur^par. — ^And  by  SetUcm  S,  Hm 
mnreyor  of  every  parish,  townahip^  and  pkoe,  who  dudi 
not  reside  therein,  but  shall  be  appointed  with  such  salary 
as  a£nresaid,  shalli  if  required  by  die  churchwaxden, 
overseer  of  the  poor,  or  any  principal  inhabitant  bf  the 
parish,  township,  or  place  forwhidi  he  shall  be  so  ap* 
pointed  surveyor,  at  the  time  of  his  appointment,  or  tlith- 
itt  fourteen  days  after,  give  a  bond  (a)  upon  paper,  with* 
out  stamp  thereupon,  to  some  proper  person  within  Such 
parish^  townshipy  or  place,  to  be  nominated  by  ihe  said 
justices,  with  sufficient  surety,  to  account  for  the  money 
which  shall  come  to  his  hands  as  surveyor,  accoarding  to 
the  directions  of  (his  Act ;  which  bond  shall  be  good  and 
efiectual  in  law. 

Duijf  of  assistant  surveyor. — By  Section  4,  The  as- 
aistantf  so  to  be  nominated  and  appointed,  shall,  and  is 
hereby  required,  to  the  best  of  his  skill  and  judgment, 
to  asnst  the  said  surveyor,  whenever  requested  by  him, 
in  caHing  in  and  attending  the  performance  of  the  statute 
daty ;  in  collecting  the  compositions,  fines,  penalties,  tad 
forfeitures ;  in  making  and  coUecting  the  assessments ;  in 
inakii^  out  and  serving  the  notices  authorized  by  this  A0t ; 
and  in  such  other  matters  and  things  as  shall  be  reason- 
ah^  required  of  him  by  the  surveyor,  in  the  execution 
of  Us  office  as  surveyor,  pursuant  to  Ais  Act : — And  the 
aaid  assistant  shall  justly  and  truly  account  with  and  pa^ 
to  the  aaid  surveyor,  or  to  his  orde^,  firom  time  to  tSme, 
according  to  the  dnrections  of  this  Act,  all  ihe  money 


-   <•)  See  Form,  Appendix,  No.       clerk  iihall  have  lixpeiiee  and  no 
XL    For  tiiit  tMNid  die  Jastkei'       more.  ^  ISOeo.  S.  c.  78.  a.  48. 
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which  shall  eome^  to  his  hands  as  assistant,  hy  the  meani 
aforesaid ;  and  in  defatdt  thereof  he  shall  forfdt  doable  ^ 
the  value  of  the  money  by  him  so  received  and  not  so  paid 
aiid  accotlnted  for  r — ^And  if  the  said  assistant  shaB  wil* 
fiiUy  neglect  or  make  defiiolt  in  the  performance  of  any 
of  the  duty  required  firom  him  by  this  Act,  he  shall  forfint 
for  every  such  ofl^ce  any  sum,  not  exceeding  £5  nor  less 
than  40f.,  at  the  discretion  of  the  justice  or  justices  of 
the  limit  within  which  such  assistant  shall  be  appointed: — 
And  the  said  surveyor  shall,  and  is  hereby  required  to 
send  orders  in  writing  upon  the  said  assistant,  for  the  pay- 
ment of  all  sums  due  to  any  person  or  persons,  for  work  ot 
materials,  by  virtue  of  this  Act,  which  amount  to  40f .  or 
upwards ;— ^And  the  said  surveyor  shall  not  be  responsible 
for  any  sum  or  sums  of  money,  which  shall  be  received  by 
the  said  assistant,  and  shall  not  be  actually  paid  to  sudi 
surveyor,  or  to  his  order,  as  aforesaid. 

Surveyor^  wUh  a  salary,  may  be  appainted  m  ike 
first  instance. — ^^By  Section  5,  If  two  parts  out  of  three  of 
those  so  to  be  assembled  in  any  such  pariah,  township, 
or  place,  for  the  nomination  of  surveyors  as  aforesaid, 
shall  agree  in  the  choice  of  any  particular  person  of  skill 
and  experience,  to  serve  the  said  office  of  surveyor  for 
such  parish,  township,  or  place,  and  in  the  settling  of  a 
certain  salary  fwr  his  trouble  therein,  and  shall  return  the 
name  of  such  person,  together  with  the  list  hereinbefore 
directed,  to  the  justices  of  the  peace  at  their  said  Ses- 
sions to  be  held  in  the  week  next  after  the  Michaelmas 
Quarter  Sessions  (a);  then,  and  in  every  such  case,  it 
shall  be  lawful  for  the  said  justices,  if  they  shall  think 
proper,  to  appoint  such  person  to  be  surveyor  for  such 
parish,  township,  or  place,  and  allow  him  the  salary  men- 

( «^  See  ante,  page  lOS. 
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tiooed  in  such  agreement,  which  shall  be  raised  and  paid 
in  the  same  manner  as  the  salary  hereinbefore  mentioned 
is  directed  to  be  raised  and  paid. 


In  ease  of  death,  %e.  new  surveyor  to  be  appomiei.'^ 
By  the  same  Section,  In  case  any  surveyor  to  be  appointed 
under  the  authority  of  this  Act  shall  die,  or  become  in* 
capable  of  executing  that  office,  before  such  next  Special 
Sessions  for  appointiog  surveyors,  the  said  justices,  or 
any  two  of  them,  shall  and  may,  at  some  Special  Sessions, 
nominate  and  appoint  such  person  or  persons  as  they  shall 
think  proper,  to  execute  the  said  office,  until  such  next 
Special  Sessions  for  appointing  surveyors,  as  aforesaid ; 
and  if  such  deceased  surveyor  had  a  salary,  they  may 
aDow  the  same  salary  to  his  successor,  in  proportion  to 
the  time  he  shall  serve  the  said  office ; — And  if  the  said 
justices  of  the  peace,  at  their  said  Special  Sessions,  or  at 
any  time  afterwards,  pursuant  to  the  powers  of  this  Act, 
shall  appoint  more  than  one  person  for  surveyor  of  any 
parish,  township,  or  place,  all  and  every  person  or  per- 
sons so  appointed  shall  be  comprehended  under  the  woi:d 
surveyor,  in  every  part  of  this  Act. 

As  to  justices  of  cities,  ^c««-By  13  Greo.  3.  c.  78.  s.  $3, 
Justices  of  the  peace  of  all  cities,  corporations,  boroughs, 
and  ptiier  places,  are  required  to  put  in  execution  every 
part  of  the  Act  within  their  respective  jurisdictions. 

.  But  it  is  provided  by  the  54th  Section,  That  nothing  in 
.this  Act  contained  shall  empower  any  justice  or  justices  of 
.the [peace  for  any  city,  town  corporate,  or  borough,  to 
fix  or'  allow  any  salary  to  or  for  any  surveyor  to  be  ap- 
pointed by  any  such  justice  or  justices,  other  than  and 
except  such  salary  as  shall  be  settled  and  agreed  upon  by 
two  parts  out  of  three  of  the  persons  assembled  in  the 
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pwUif  tovnahip,  or  plaee,  withm^  such  Atf,  tmm 
fomtoy  or  borough,  for  which  such  surveyor  shall  be  ap- 
pcnnted,  pursuant  to  the  directioiis  of  diis  Act. 


Abtiraei  qfAci  io  he  given  to  ewveymr. — ^jSee/^om^^ 
In  Older  to  haTe  the  contents  of  this  Act  more  generally 
communicated  and  known,  the  justices  within  theb  re* 
spective  limits  shalli  at  every  Special  Sessions  to  be  bolden 
in  the  week  next  after  the  Michaelmas  Quarter  Sea* 
Bions  (a),  procure  and  deliver,  or  cause  to  be  procuredl 
and  delivered,  a  printed  abstract  of  the  most  material 
parts  of  this  Act  to  every  surveyor  to  be  then  app<MBled 
by  them,  as  the  charge  hereby  directed  to  be  given. 

ExcepiUm  of  Bristol,  8^. — By  Section  85,  It  is  pro- 
vided, that  nothing  in  this  Act  contained,  touching  the 
appointment  of  surveyors,  shall  be  deemed  to  extend  to 
the  dty  of  Bristol. 

Thjb  Duty  of  thb  Surveyor. — ^This  is  generally  to 
put  into  execution  the  several  provisions  of  the  Act;  and 
so  far,  to  state  the  duty  would  be  to  detail  the  whole  of 
the  enactments;  but  there  are  some  clauses  that  relate 
especially  to  the  surveyor,  which  will  now  be  noticed. 


To  account,  ^c.  and  the  passing  of  his  accounts: 
the  transfer  to  the  succeeding  surveyor. — By  18  Geo.  S. 
c.  78.  s.  48,  The  surveyor  of  the  highways  for  every 
parish,  township,  or  place,  shall  carefully  and  diligently 
collect,  or  cause  to  be  collected,  the  several  assessmenti^ 
forfeitures,  penalties»  sums  of  money,  and  oompositiona, 
directed  and  allowed  to  be  received  and  taken  within  the 


(  «  )  See  ante,  page  lOS. 
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hf  nrtoe  of  this  Act»  within  the  year  for  vhich  he 
if  appointed  smnreyot «  and  shall  keep  one  or  move  book  or 
booksy  in  which  he  shall  fairly  enter  a  just,  tme^  and  fiur 
account  of  all  such  money  as  shall  have  come  to  his  hands, 
or  to  the  hands  of  the  said  assistant,  in  respect  of  such 
parish,  township,  or  place,  by  virtue  and  for  the  purposes 
of  this  Act,  and  to  whom,  and  on  what  occasion,  he  shaO 
have  paid  and  applied  the  same ; — And  shall  also  enter 
in  sqch  book  or  books  a  list  or  lists  of  all  such  sums  of 
money  as  shall  then  remain  due  and  owing  from  any  person 
or  persons,  in  respect  of  the  payments,  compositions,  assess- 
ments, penalties,  or  forfeitures,  to  be  collected,  received, 
or  taken,  for  and  in  respect  of  the  said  highways,  by 
virtue  of  tlus  Act; — And  the  said  surveyor  shall  also  enter 
in  the  said  book  or  books  an  account  of  all  took,  ma- 
terials,' implements,  and  other  things  provided,  or  to  be 
provided,  by  order  of  the  inhabitants  at  a  vestry  or  other 
public  meeting,  for  the  repair  of  the  said  highways,  at 
the  public  expence  of  such  parish,  township,  or  place:-* 
And  shall  produce  such  books,  and  the  assessments  mad^ 
within  that  year  for  the  purposes  of  this  Act,  unto  the 
inhabitante  of  the  parish,  township,  or  place,  to  which 
they  belong,  at  a  vestry  or  other  public  meeting  to  be 
held  for  that  purpose,  within  fifteen  days  before  the  said 
Special  Sessions  so  to  be  held  in  the  week  next  after 
Michaelmas  Quarter  Sessions  as  aforesaid  (a),  to  the  in- 
tent that  the  said  accounts,  assessments,  and  lists,  may 
be  inspected  by  the  inhabitants  of  such  parish,  township, 
or  place  respectively: — And  every  such  surveyor  shall, 
after  the  said  books  and  assessments  shall  have  been  pro- 
duced at  such  meeting,  take  the  same  to  such  justice  of 
the  peace,  for  the  limit  wherein  such  parish,  township. 


■•■•■ 


( <t )  See  «Ate,  page  106. 
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or  place  doth  lie,  and  cm  such  day  and  at  mich  houTi  at 
shall  be  agreed  upon  at  such  meeting,  some  day  afker  the 
said  meetbg  of  the  inhabitants  and  before  such  last-men- 
tioned Special  Sessions,  and  then  and  there  verify  such 
account,  or  any  part  thereof  upon  oath  (a),  if  required ; 
and  such  justice  (6)  may  allow  such  account  (c),  if  be 
finds  it  just,  or  postpone  it  until  such  Special  Session^,'  if 
he  finds  cause  for  so  doing ;  in  which  case  it  may  be  setded 
and  allowed  at  such  Special  Sessions  (6),  after  the  parts 
objected  to  by  such  justice  shall  have  been  explained 
dnd  verified  by  proper  evidence,  to  the  satisfaction  of  the 
justices  at  such  Special  Sessions ;  and  in  case  any  articles 
contained  in  such  accounts  shall  not  be  explained :  and 
proved  to  the  satisfaction  of  such  justices,  they  may  dia* 
allow  the  same : — And  whenever  the  said  accounts  shall 
be  so  setded,  and  allowed  or  disallowed  as  aforesaid,  aO 
such  books  and  assessments  shall  be  transmitted  to  the 
churchwarden  or  overseer  of  the  poor  for  such  parish^ 
township,  or  place  respectively,  or  if  the  place  be  extra- 
parochial,  then  to  some  principal  inhabitant  thereof,  to 
be  kept  for  the  use  of  such  parish,  township,  or  place  :— 
And  the  said  surveyor  shall  forthwith  deliver  a  duplicate 
of  such  book  and  account,  together  with  all  sums  of  money 
as  shall  remain  in  his  hands,  and  likewise  all  tools,  ma- 
terials, implements,  and  other  things,  as  aforesaid,  to  the 
succeeding  surveyor  for  such  parish,  township,  or  place^ 
in  case  any  new  surveyor  shall  be  appointed ;  or  retain 


(«)  See  Form  of  Oath,   Ap-  as  to  the  appeal,  or  on  a  qaestioo 

pendixy  No.  XII.  as  to  granting  a  case  for  the  opinloa 

( fr  )  It  has  been  held,  upon  an  of  the  Court  of  K.  B.     Res  «• 

appeal  against  an  order   for  the  Gudridge  and  others,   5  B.  Sc  C. 

allowance  of  OverMeer*M  accounts,  469. 

that  a  magistrate,  being  a  rated  (  c  )  See  Form,  Appendix,  No« 

inhabitant  of  the  parish,  cannot  XIII. 
vote,  either  on  the  dejbetmu^tiop 
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Ae  rnune  in  hit  hands,  and  account  for  them  in  his  next 
aceoont,  if  he  shall  be  continued  surreyorof  such  parish, 
township,  or  place,  in  the  succeeding  year: — And  it  shall 
be  lawful  for  the  succeeding  surveyor,  and  he  is  hereby 
authorized  and  required  to  recover,  collect,  and  receive 
all  such  sums  of  money  which  shall  be  due  and  owing  as 
aforesaid,  by  all  such  ways    and  means,   as  fully  and 
eflectually  to  all  intents  and  purposes,  as  the  preceding 
surveyor  could,  might,  or  ought  to  have  recovered,  col- 
lected, or  received  the  same : — And  in  case  such  surveyor 
shaD  neglect  to  provide  such  book  or  books,  or  to  enter 
such  respective  accounts  and  lists  therein,  or  to  deliver 
the  said  book  or  books  and  such  duplicate  thereof,  and 
such  assessments,  tools,  materials,  implements,  and  other 
things,  in  manner  aforesaid,  he  shall  for  every  such  offence 
forfeit  any  sum,  not  exceeding  £5  nor  less  than  40s.  (a); 
And  in  case  he  shall  make  default  in  the  paying  or  ac« 
counting  for  the  money  so  remaining  in  his  hands,  within 
the  time  and  according  to  the  directions  aforesaid,  he  shall 
forfeit  double  the  value  of  the  money,  which  shall  be 
adjudged  by  the  sud  justices  to  be  in  his  hands : — And 
in  case  any  such  surveyor  shall  die  before  such  respective 
lists  and  accounts  shall  be  made  out,   or  such  monies, 
books,  assessments,  tools,  materials,  and  implements,  shall 
be  so  delivered  and  paid,  the  executors  or  administrators  of 
auch  surveyor  shall  make  out,  pay,  and  deliver  the  same, 
in  like  manner,  and  under  the  like  penalty,  as  such  sur- 
veyor is  hereby  required  and  made  subject  and  liable  to:-* 
And  every  surveyor  shall  pay  to  the  justices'  clerks,  for 
the  appointment  and  charge  one  shilling,  for  the  bond 
sixpence,  and  for  the  account  so  to  be  examined  and 
taken  and  for  the  oath  so  to  be  administered  one  shilling, 


(a)  See  Form  of  Convlctioii,  Appendix,  No.  XIV. 
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and  no  matt ;  and  if  any  person  or  persona  sbull  reeeiTii 
any*greater  sum  or  fee  for  the  business  aforesaid,  than 
hereinbefore  mentioned,  he  shall  forfeit  the  sum  of  ten 
pounds  for  eyery  offence. 

Previously  to  the  above  enactment  it  had  been  de-> 
cided(a),  that  the  Court  of  General  Quarter  Sessions 
was  possessed  of  no  original  jurisdiction  to  pass  the  ac« 
counts  of  surveyors  of  the  highways;  but  that  their  au- 
thority arose  only  upon  appeal  from  the  Special  Sessions, 
to  which  the  original  application  must  be  made.  And 
now  it  is  decided  that,  by  the  proper  construction  of  the 
above  clause,  they  are  deprived  even  of  their  appellate 
jurisdiction.  In  two  cases  (6),  both  of  which  arose  out 
of  the  same  transaction,  the  Court  of  Quarter  Sessions 
had  received  an  appeal  from  the  decision  of  the  Petty 
Sessions,  as  to  the  surveyors  accounts;  and  it  was  held 
by  the  Court  of  K.  B.  that  the  Quarter  Sessions  had  no 
such  jurisdiction.  The  80th  section  of  the  Act,  by  which 
it  was  contended  that  the  right  to  appeal  was  given,  ex- 
pressly confines  that  right  to  persons  aggrieved  by  any 
thing  done  in  the  execution  of  the  powers  given  by  the 
Act,  and  for  which  no  particular  method  qf  reliqf  had 
been  thereby  already  appointed.  But  a  specific  relief  for 
this  case  is  given  by  the  48th  section.  It  follows,  that 
as  a  remedy  was  already  appointed,  the  80th  section 
does  not  give  to  the  Court  of  Quarter  Sessions  jurisdicr 
tion  to  receive  this  appeal ;  and  the  Legislature  clearly 
intended,  that  when  the  accounts  are  settled  at  the  Petty 
Sessions,  or  by  one  justice,  (as  the  case  may  be)  the 
books  are  to  be  transmitted  to  the  parish  officers,  to  be 


(a)  Rex  V,  Hartfthorn,  t  Barr.        Riding  of  Yorkshire,  6  T.  R.  6SP. 
745.  and  Rex  r.  Mitibcli  and   othe»s 

( h)  Rex  V.  Justices  of  the  West       ib.  70l. 
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kept  by  them  for  tlie  use  of  the  parish,  and  no  iarthev 
hiquuy  ia  to  be  made  mto  the  accounts. 

And  the  jurisdiction  to  pass  the  surveyor's  accounts  is 
still  more  narrowed  by  later  decisions.  It  is  now  dear^ 
that  not  even  the  Petty  Sessions  possess  an  original  ju- 
nadiction  in  such  cases — but  can  act  only  on  appeal  irom 
the  single  justice,  who  is  directed  by  the  Act  to  allow  the 
accounts.  The  mode  of  proceeding  laid  down  by  the 
Legislature  must  be  strictly  adhered  to.  Therefore  the  ac- 
counts musty  in  the  first  place,  be  produced  at  a  vestry 
meeting;  they  must  then  be  carried  before  such  justice 
as  the  meeting  shall  appoint;  and  afterwards  an  appeal 
against  the  items  objected  to  by  that  justice  may  be  heard 
at  the  Petty  Sessions,  whose  decision  is  to  be  final. 

In  one  case  (a),  the  accounts  were  regularly  produced 
at  a  vestry  meeting,  and  by  a  resolution  of  the  vestry, 
the  surveyor  was  directed  to  submit  them  to  a  certain 
magistrate,  to  which  he  assented;  but,  instead  of  so  doing, 
be  carried  his  accounts  at  once  to  the  Special  Sessions, 
when  they  were  allowed  by  the  justices.  A  rule  nisi  for 
quashmg  the  order  of  allowance  having  been  granted  by 
the  Court  of  K.  B.  (the  order  being  previously  brought  up 
by  certiorari,)  was  afterwards  made  absolute ;  Bayley,  J. 
observing,  that,  "  The  reference  to  the  Petty  Sessions  is 
merely  upon  those  parts  of  the  account  which  are  not 
allowed  by  the  single  justice;  the  justices  at  those  Ses- 
sions have  no  original  jurisdiction.  That  being  so,  the 
allowance  was  not  in  pursuance  of  the  powers  given  by 
die  statute,  and  the  proceeding  was  coram  non  jwUce. 
I  am  therefore  of  opinion,  that  the  certiorari  was  pro- 


(«)  Rex  r.  The  Justlees  of  Somerwtlihiie,  5  B.  ^  C.  816. 
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perly  granted«  and  that  the  order  of  the  Petty  SessioM 
for  the  allowance  of  the  accounts  must  be  quashed." 

If  the  accounts  are  submitted  to  the  suigle  justice, 
but  so  defectively  that  he  is  not  enabled  to  form  a  judg- 
ment as  to  their  correctness^  it  is,  of  course,  little  better 
than  not  placing  them  before  him  at  all,  and  any  order 
made  upon  such  a  proceeding  by  the  Petty  Sessions,  must, 
according  to  the  principle  in  the  last  case,  be  invalid. 

Therefore,  where  the  surveyor  exhibited  the  accounts 
before  one  magistrate,  but  did  not  take  the  assessments 
with  him,  for  which  reason  the  magistrate,  being  of  opn 
nion  that  it  would  be  impracticable  to  investigate  the 
accounts  without  having  the  assessments  laid  before  him, 
desired  the  surveyor  to  attend  with  all  the  necessary  do- 
cuments at  the  Petty  Sessions.  The  surveyor  attended 
there,  and  the  accounts  were  examined  and  allowed  by 
the  justices.  The  order  of  the  Petty  Sessions  was,  how- 
ever, quashed  by  the  Court  of  K.  B. ;  and  Abbott,  C.  J» 
in  delivering  judgment,  said,  **  The  statute  certainly  re- 
quires that  the  accounts  shall  be  exhibited  before  one 
justice,  in  such  a  manner  as  may  enable  him  to  exercise 
his  judgment  upon  them.'*  (a) 

General  penalty  on  surveyor. — By  Section  50,  of  Siai* 
13  Geo.  3.  C.78,  If  any  surveyor  of  the  highways,  after 
his  acceptance  of  the  said  oiHce,  shall  neglect  his  duty  in 
any  thing  required  of  him  by  this  Act,  for  which  no  par- 
ticular penalty  is  imposed,  he  shall  forfeit  for  every  such 
offence  any  sum,  not  exceeding  £5  nor  less  than  10^.,  at 


(  a  )  Rex  V.  The  Justices  of  the  Norih  Riding  of  Yoikshire,  6B.6t 
C.  15J. 
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the  discretion  of  the  justice  or  jusdoes  having  jurisdiction 
therein. 

Nai  to  have  an  interest  in  contracts. — ^WepfihaH  see(a), 
that  by  the  49th  Section,  any  sunreyor  having  a  share  in 
contracts  without  licence,  shall  forfeit  for  every  offence 
the  sum  of  £10,  and  be  for  ever  after  incapable  of  being 
employed  as  a  surveyor  with  a  salary  under  the  authority 
of  this  Act. 


II.   Statute  Duty;  and  the  power  to  compound 

in  lieu  titereqf. 

By  the  simple  provisions  of  the  common  law  it  appears, 
that  the  inhabitants  of  the  parish  were  to  use  their  en- 
deavours  for  the  repair  of  the  highways;:  that  is,  personal 
labour,  and  the  contribution  of  materials  and  implements 
of  labour,  were  the  only  charge  upon  the  occupiers  of 
lands  in  the  parish.  To  render  such  a  burthen  equal 
upon  all,  and  effective  as  to  the  object  in  view,  would  be 
a  work  of  some  nicety,  and  therefore  required  the  inter- 
vention of  the  Legislature.  And  for  this  purpose  the 
following  enactments  have  been  made. 

Proportions  of  statute  labour.^^^y  34th  Geo.  8.  c.  74. 
8.  4.  The  said  surveyor  to  be  appointed  by  the  said 
Act(&},  together  with  the  inhabitants  and  occupiers  of 
lands,  tenements,  woods,  tithes,  and  hereditaments  within 
each  parish,  township,  or  place,  shall,  at  proper  seasons 
in  every  year,  use  their  endeavours  for  the  repair  of  the 
highways,  and  shall  be  chargeable  thereunto  as  followeth: 
(diat  is  to  say)  Every  person  keeping  a  waggon,  cart, 
wain,  plough,  or  tumbrel,  and  three  or  more  horses  or 


(  •  )  Pott,  p.  159.  ( 6  )  t3  Geo.  3.  c.  78. 
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beasts  of  draught  tised  to  draw  the  same,  shall  be  deemed 
to  keep  a  team,  draught,  or  plough,  and  be  liable  til 
perform  statute  duty  with  the  same  in  the  parish,  town- 
shipt  or  plaoe,  where  he  resides,  and  shall,  six  days  in 
erery  year,  ( if  so  many  days  shall  be  found  necessary) 
to  be  computed  from  Michaelmas  to  Michaelmas,  send 
on  every  day  and  at  erery  place  to  be  appcnnted  by  the 
svnrey^k  for  the  amending  the  highways  in  such  parMiy 
township,  or  place,  one  wain,  cart,  or  carriage,  fiimishedp 
after  the  custom  of  the  country,  with  oxen,  horses,  or 
other  cattle,  and  all  other  necessaries  fit  to  carry  things 
for  that  purpose,  and  also  two  able  men  with  such  wain, 
cart,  or  carriage ;  which  duty  so  performed  shall  excuse 
every  such  person  from  his  duty  in  such  parish,  township, 
or  place,  in  respect  of  all  lands,  tenements,  woods,  titheSf 
or  hereditaments,  not  exceeding  the  annual  value  of  £50p 
which  he  shall  occupy  therein:  And  every  person  keefi^ 
ing  such  team,  draught,  or  plough,  and  occupying  in  the 
same  parish,  township,  or  place,  lands,  tenements,  woodsy 
titlies,  or  hereditaments,  of  the  yearly  value  of  £50, 
over  and  beyond  the  said  yearly  value  of  £50,  in  respect 
whereof  such  team  duty  shall  be  performed ;  and  every 
such  person  occupying  lands,  tenements,  woods,  tithes, 
or  hereditaments,  of  the  yearly  value  of  £50,  in  any 
other  parish,  township,  or  place,  besides  that  wherein  he 
resides;  and  every  other  person  not  keeping  a  teiuii, 
draught,  or  plough,  but  occupying  lands,  tenements, 
woods,  tithes,  or  hereditaments,  of  the  yearly  valu^  of 
£50,  in  any  parish,  township,  or  place,  shall  in  like  man- 
ner respectively,  and  (or  the  same  number  of  days,  find 
and  send  one  wain,  cart,  or  carriage,  furnished  with  Hot 
less  than  three  horses  or  four  oxen,  and  one  honle  W 
two  oxen,  and  two  horses  ami  two  tbie  men  to  eadl  Wteltf, 
cart,  or  carriage,  and  in  Uke  manner  for  every  «£50  per 
annum  respectively,  which  every  such  person  shall  further 
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occupy  in  any  such  parish,  townshipt  or  i^ce  respee- 
tirely ;  such  wains,  carts,  or  carriages  to  be  employed  by 
the  surveyor  in  the  repairing  and  amending  the  highways 
within  the  parish,  township,  or  place,  where  such  lands, 
tenements,  woods,  tithes,  or  hereditaments  shall  respee- 
tively  lie :  Provided  that  no  person  keeping  such  team^ 
draught,  or  plough,  and  performing  duty  with  the  same 
as  aforesaid  in  the  parish,  township,  or  place,  where  be 
resides,  and  not  occupying  lands,  tenements,  woods, 
tithes,  or  hereditaments  within  the  same,  of  the  yearly 
value  of  ^30,  sh^U  be  obliged  to  send  more  than  one 
labourer  with  such  team,  draught,  or  plough. 

And  by  Section  2,  of  the  same  Act,  Every  person  who 
shall  not  keep  a  team,  draught,  or  plough,  but  shaD  keep 
one  or  more  cart  or  carts,  and  one  or  two  horses  or  beasts 
of  draught,  only  used  to  draw  in  each  of  such  carts  upon 
the  highways,  shall  be  obliged  to  perform  his  statute 
duty  for  the  like  number  of  days  with  such  cart  or  carts, 
and  horse  or  horses  or  beasts  of  draught,  and  one  la- 
bourer to  attend  each  cart,  or  to  pay  for  the  lands,  tene- 
ments, woods,  tithes,  and  hereditaments  which  he  shall 
occupy  according  to  the  rate  hereinafter  mentioned,  at 
the  option  of  the  surveyor ;  And  every  person  who  shall 
keep  a  coach,  post-chaise,  or  chair,  or  other  wheel-car- 
riage, and  not  keep  a  team,  draught,  or  plough,  nor 
occupy  lands,  tenements,  woods,  tithes,  or  hereditaments, 
of  the  annual  value  of  «£50  in  the  parish,  township,  or 
place,  where  he  shall  reside,  shall  pay  to  the  surveyor 
one  shilling  in  respect  of  every  such  day's  statute  duty 
for  every  horse  which  he  shall  draw  in  any  such  carriage, 
•r  shall  pay  according  to  the  value  of  the  lands,  tene- 
Hients,  or  hereditaments  whidi  he  shall  occupy,  accoitUng 
to  die  rate  hereinafter  mentioned,  at  the  option  of  the 
surveyor; — And  if  the  sidd  teams,  draughts,  or  plough 
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or  any  of  them,  shall  not  be  thought  needful  by  the  rar^- 
Teyor  on  any  of  the  said  days,  then  every  such  person 
who  should  have  sent  any  such  team,  draught,  or  plough 
according  to  the  directions  aforesaid,  shall,  accordk^  to 
the  notice  to  be  given  as  heremafter  directed,  send  unto 
the  said  work  for  every  one  so  spared  three  able  men^ . 
there  to  labour  as  aforesaid,  or  pay  to  the  said  surveyor 
the  sum  of  four  shillings  and  sixpence  in  lieu  thereof  at 
the  option  of  the  surveyor;  and  all  such  persons  «a 
aforesaid  shall  respectively  have  and  bring  with  them 
such  shovels,  spades,  picks,  mattocks,  and  other  tods 
and  instruments  as  are  useful  and  proper  for  the  pur- 
poses aforesaid : — ^And  all  the  said  persons  and  carriages 
shall  diligently  perform  the  work  and  labour  to  which 
they  shall  be  appointed  by  such  surveyor,  for  eight 
hours  in  every  of  the  said  days,  within  such  parish,  town- 
ship, or  place,  or  in  getting  and  carrying  materials  in 
and  from  any  other  parish,  township,  or  place,  to  be. 
employed  in  the  repair  of  the  highways  of  the  parish, 
township,  or  place  for  which  they  shall  be  required  to 
perform  such  duty  and  labour  as  aforesaid ; — ^And  if  any 
person  sending  a  team  as  aforesaid,  shall  not  send  a 
sufficient  labourer,  besides  the  driver  ( except  as  before 
mentioned ),  or  if  any  such  labourer  or  driver,  or  the 
driver  of  any  cart  required  to  perform  statute  duty  as 
afiiresaid,  shall  refuse  to  work  and  labour  during  the. 
time  above  mentioned,  "according  to  the  directions  of  the 
surveyor,  or  if  any  driver  shall  refuse  to  carry  proper 
and  sufficient  loads,  it  shall  and  may  be  lawful  for  8ud& 
surveyor  to  discharge  every  such  team,  cart,  or  labourer, 
and  to  recover  from  the  owner  of  every  such  team  cir 
cart,  the  forfeiture  which  every  such  person  or  persons 
would  have  incurred  by  virtue  of  the  said  Act,  in  case 
no-  such  team,  cart,  or  labourer  respectively  had  been 
sent. 
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JSunfeffor  may  call  for  part  of  a  team,  ifc. — ^And  by 
8;  S6  of  ISthGeo.  3.  c.  78,  It  shall  be  lawful  for  the  sur- 
▼eyor,  where  the  employment  for  teams  is  of  such  sort 
that  two  horses  will  be  sufficient  for  one  cart,  or  where 
8  stand  cart  with  one  horse  shall  be  necessary,  to  call 
•upon  any  person  liable  to  send  a  team,  or  draught,  or 
plough  by  virtue  of  this  Act,  who  keeps  one  or  more  cart 
or  carts,  and  three  or  more  horses,  to  send  such  cart  or 
carts,  horse  or  horses,  to  perform  his  statute  duty,  ae 
the  surveyor  shall  find  most  convenient  and  shall  direct ; 
and  the  surveyor  shall  allow  every  such  stand  cart  and 
one  horse  as  half-a-team,  and  every  cart  and  two  horses 
as  two-thirds  of  a  team ;  and  if  a  waggon  shall  be  found 
necessary  for  any  particular  business,  the  surveyor  may 
require  the  duty  or  any  part  thereof  to  be  performed 
with  such  waggon  by  any  person  who  keeps  one ;  which 
directions  of  the  surveyor  shall  be  observed,  or  the 
]>er8on  liable  to  perform  such  duty  shall  forfeit  such 
mun,  as  the  duty  so  required  of  him  shall  bear  in  pro- 
portion to  the  forfeiture  hereby  inflicted  for  every  ne- 
glect in  performing  duty  with  a  team,  draught,  or  plough. 

Notice  to  be  given.  Penalty  in  default  of  performing 
statute  duty. — By  Section  37,  of  the  last-mentioned  Act, 
Every  such  surveyor  shall,  from  time  to  time,  give  to  or 
cause  to  be  left  at  the  house  or  usual  place  of  abode  of 
every  person  or  persons  so  liable  to  perform  such  duty 
or  labour  as  in  this  Act  directed,  four  days*  notice  (a) 
at  the  least  of  the  day,  hour,  and  place  upon  which  each 
of  the  said  days*  duty  shall  be  required  to  be  performed : 


(a)  See  Form,  Appendix,  No.  be  done  between  snch  a  day  and 

XV.     Thi8  notice  mast  express  such   a  day.  —  Regina  r.  Kime, 

the  particular  days;  and  it  is  not  2  Lord  Raym.  8j8.— 1  Salk.  357. 

■offictent  to  require  the  work  to  S.  C. 
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And  ererj  person  or  persons  making  de&ult  (a)  in  find- 
ing and  sending  each  wain,  cart,  or  carriagCi  fiimislied  m 
aforesaid,  and  such  able  men  with  the  same  as  herem 
required,  or  in  performing  the  said  duty  at  the  time  and 
place  and  in  the  manner  by  this  Act  directed,  shall  fiir 
every  such  default  or  neglect  in  sending  such  wun,  cut, 
or  carriage,  with  such  men  as  aforesaid,  forfeit  the  ram 
of  ten  shillings ;  and  for  every  default  in  sending  every 
cart  with  one  horse  and  one  man,  three  shillings ;  and 
for  not  sending  every  cart  with  two  horses  and  one  maiiy 
five  shillings;  and  every  person  or  persons  making  de« 
fault  in  sending  any  such  labourer,  and  every  i>enoii 
making  de&ult  in  performing  such  labour,  at  the  time  and 
place  and  in  the  manner  directed  by  this  Act,  or  in 
paying  such  composition-money  for  the  same  as  herein 
mentioned,  shall  for  every  such  neglect  forfeit  the  snm 
of  one  shilling  and  sixpence; — All  which  forfeitures  diail 
be  applied  for  the  use  of  the  highway  within  the  pariah, 
township,  or  place  where  the  same  shall  arise : — ^And  the 
said  surveyor  shall  fairly  and  equally  demand  and  require 
such  duty  and  labour  from  every  person  or  persons  liable 
to  perform  the  same,  according  to  the  directions  of  thia 
Act,  without  favor  or  partiality  to  any  person  or  persona 
whomsoever ; — And  if  in  any  parish,  township,  or  phtoe, 
it  shall  not  be  necessary  to  call  forth  the  whole  duty  in 
any  year,  it  shall  be  abated  in  a  just  and  equal  proportion 
amongst  all  persons  liable  to  the  same ; — And  the  said 
surveyor  may  and  shall  and  he  is  hereby  required,  with 
all  convenient  speed,  after  default  made  in  performanoe 
of  such  duty  or  labour  as  aforesaid,  to  proceed  for  the 
recovery  of  the  penalties  or  forfeitures  hereby  inflicted 
for  the  same  respectively,  in  manner  hereinafter  directed. 


(  •  }  See  54  Oeo.  3.  c.  109.  i.  7.    Post,  p.  154. 
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«« that  the  stme  may  be  reocnrered  before  he  makei  up 
luB  acooimta,  in  the  manner  directed  by  thia  Act. 

JwHiees  may  ttireei  team^dmiy  to  be  performed  m  trnd^ 
emdmay  order  labourers  to  work,  ^e« — ^It  is  prorided  by 
B.6otSiai.S4fQeo.3.  c  74|  That  if  it  shall  appear  to  thi^ 
jnatioea  at  thair  Special  Sessions  to  be  held  in  the  week 
neoLt  after  Michaelmas  Quarter  Sesrions  (a),  or  at  any 
<»ther  Spedal  or  Petty  Sessions  held  within  the  limits  of  any 
palish,  township,  or  place,  at  which  two  or  more  justices 
shall  be  present,  that  from  the  directions  hereinbefore 
giren  for  the  performing  and  compounding  the  statute 
diiity(6),  there  will  be  di£Giculty  in  procuring  the  neees- 
aary  carriage  or  a  sufl^ient  number  of  labourers  for  the 
repair  of  the  highways  in  any  particular  parish,  township, 
or  place  within  their  respective  limits,  without  paying  high 
and  eztnYEgant  prices  for  the  same,  it  shall  be  lawful 
fiw  such  justices  to  order  ( c )  and  direct  the  team-duty, 
or  so  much  thereof  as  they  shall  think  fit,  to  be  per« 
fimned  in  kind  within  every  such  parish,  township,  or 
place,  except  in  respect  of  such  teams  as  belong  to 
pencms  who  do  not  occupy  lands,  tenements,  woods, 
tithes,  or  hereditaments  of  the  annual  value  of  £30 
within  the  same;  and  also  to  order  all  such  persons  as 
shall  gain  their  living  by  the  wages  of  daily  labour,  or 
audh  part  of  them  as  they  shall  think  fit,  to  perform  six 
days*  labour  upon  such  highwajrs  in  kind,  either  by  them- 
selves or  other  sufficient  labourers,  in  case  so  many  days' 
doty  shall  be  required,  upon  being  paid  for  such  labour 
the  usual  and  customary  wages  given  to  labourers  in  such 
parish,  township,  or  place :— -Provided  that  if  part  of 


-»mt*' 


(«)  Sse,  St  to  these  Seuioos,  Me  poit,  page  1S7,  et  seq. 

ante,  p.  lOS.  (e)  See  Form,  Appesdix,  No* 

(6)  For  the  proviiions    as  to  XVI. 
tie  compowiding  for  statate  doty, 
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euch  teams  or  labourers  only  are  required;-  it  sbalf  -  ht 
directed  by  the  said  order  of  the  justices,  in  some  giren 
proportion,  as  one-half,  third,  or  fourth  part  thereof; 
und  the  sunreyor  shaU  in  that  case,  at  a  pubKc  vestrjr  for 
«uch  parish,  township,  or  place,  put  the  names  of  sjl  tha 
persons,  liable  by  this  Act  to  send  such  teams,  into  one  hat 
or  box,  and  the  names  of  all  the  persons  liable  to  perform 
such  labour  into  another  hat  or  box,  and  some  inhabit* 
ant  then  present  shaU  draw  out  such  number  from  eacb 
as  shall  be  equal  to  the  proportion  so  ordered  by  the 
said  justices,  and  the  persons  so  drawn  shall  perfonn 
such  duty  in  kind  for  that  year ; — ^And  that  if  any  such 
order  shall  be  made  or  continued  in  the  subseqiient  year, 
the  same  method  shall  be  observed,  but  the  names  drawn 
in  the  preceding  year  shall  not  be  put  into  such  hat  or 
box ;  and  in  every  succeeding  year  such  method  and 
gulation  shall  be  observed  by  such  surveyor,  as  to 
the  duty  so  required  to  be  performed  in  kind  as  equal 
amongst  the  several  persons  liable  thereto  as  may  be;— < 
Which  order  of  the  said  justices,  so  far  as  the  same  shall 
be  extended,  shall  supersede  the  said  power  or  liberty 
of  compounding  (  a  ),  and  shall  be  binding  and  effectual 
to  all  intents  and  purposes  whatsoever ;  and  shall  con- 
tinue in  force  until  it  shall  be  discharged  or  varied  by 
the  justices  at  some  subsequent  Special  Sessions  for  the 
highways  within  such  limit,  to  be  held  in  the  week  next 
after  Michaelmas  Quarter  Sessions;  any  thing  herein 
contained  to  the  contrary  thereof  in  any  wise  notwith-* 
standuig. 

In  the  exposition  of  the  former  statutes  upon  this  suIh 
ject,  the  language  of  which  is,  with  little  variation,  puis 
sued  in  the  above  enactments,  the  following  opinions 
have  been  holden  ( &).  ' 

(  a  )  See  poit,  p.  IST^ et  seq.  (  6)  See  1  Hawk.  c.  i6,  i.  40  to  45* 
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r'lfSt{a).  That  persons  in  holy  orders  are  within  the 
purview  of  them  in  respect  of  their  spiritual  possessions^ 
as  much  as  any  other  persons  whatsoever,  in  respect  of 
any  other  possessions ;  for  the  words  are  general,  and 
there  is  no  kind  of  intimation  that  any  particular  persons 
shall  be  exempted  more  than  others. 
/  Sdly(6).  That  he  who  keeps  several  draughts  in  a 
parish  b  bound  to  send  a  team  for  each  draught,  whe- 
ther he  occupy  any  land  in  the  parish  or  not ;  and  in  like 
aaanner,  that  he  who  occupies  several  plough-lands  ought 
to  send  a  team  for  each  plough-land,  whether  he  keeps 
any  draught  or  not. 

.  N.  B.  Dalton  is  of  opinion,  that  he  who  keeps  a 
draught  and  but  two  horses,  ought  to  attend  therewith 
at  the  times  appointed ;  and  that,  if  he  carry  with  them 
such  loads  as  they  are  able  to  draw,  he  shall  be  excused. 

3dly(c).  That  notwithstanding  the  words  of  the  sta- 
tute extend  only  to  the  occupiers  of  land,  yet  if  the 
owner  neither  occupy  them  nor  let  them,  but  suffer  them 
to  lie  fresh,  he  shall  be  charged  as  much  as  if  he  had 
accupied  them;  for  there  is  no  reason  that  the  public 
shall  suffer  for  his  negligence. 

4chly(rf).  That  it  is  no  excuse  for  the  inhabitants  of 
a  parish,  lying  indicted  at  common  law  for  not  repairing 
the  highways,  that  they  have  done  the  full  work  re- 
quired of  them  by  statute ;  for  since  these  statutes  are 
wholly  in  the  affirmative,  and  made  in  aid  of  the  common 
law  and  to  supply  the  defects  thereof,  they  shall  not  be 
construed  to  abrogate  any  provision  thereby  made  for 
these  purposes. 

(«)  3Keb.  t55.476.— iVentr.  4S8.  568.— Vide  Dal t.   c.  t6.— 

t73.— WmtaoD,  40.— <  Inst.  704.—  2  Keb.  617. 

And  see  Rex  v.  Lacy,  5  B.  &  C.  (c )  Palm.  389.-2  Roll.  412» 

702,  and  post.  (d)  Dalt.  c.  26. 


(6)  Raym.  186.— 3  Keb.  567. 
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B&lj (a).  That  tlie  inhabitants  of  a  pariah  into  which 
a  road  is  turned  by  turnpike  trustees^  are  not  bound  txi 
do  statute  work  thereon.  But  by  IS  Geo.  S.  c  84. 
8. 60  ( i),  the  surveyors  of  turnpike  roads  may,  when 
cessary^  enforce  the  powers  jpven  by  the  Highway  Act, 


EwemptioHM  from  siaiute  labour. — ^By  SUU.  4£  Geo.'S. 
c.  90.  s.  174|  No  Serjeant,  corporal,  or  drummer  of  the 
militia,  nor  any  private  man,  from  the  time  of  his  emot 
ment  until  his  discharge,  shall  be  compelled  to  perfimn 
any  highway  duty,  commonly  called  statute  work. 

PenaUy  for  neglect  to  perform  statute  cftf/y.— -By  Stai» 
54  Greo*  S.  c.  109.  s.  7,  All  persons  who  shall  refuse  or 
neglect  to  perform  any  part  of  their  statute  duty  in  kind* 
on  being  regularly  summoned  by  the  surveyor  for  that 
purpose,  shall  forfeit  and  pay  a  sum,  equal  to  twice  the 
amount  of  the  composition  for  such  statute  duty  as  tbbj 
shall  have  so  neglected  or  refused  to  perform,  according 
to  the  rates  fixed  by  the  justices  under  the  provisions  of 
this  Act;  and  the  4said  persons  shall  also  be  liable  to 
perform  the  said  statute  duty,  which  they  have  so  neg« 
lected  or  refused  to  {>erform,  either  in  the  same  or  in 
the  following  year;  the  payment  of  such  forfeitures  and 
the  arrears  of  such  statute  duty  to  be  enforced  and  ap« 
plied  to  the  benefit  of  the  highway  or  turnpike  road  to 
which  the  original  neglected  duty  was  due  or  owing  by 
the  surveyor  for  the  time  being,  and  under  the  sama 
regulations  and  in  the  same  manner  as  other  forfeituxM 
may  be  levied,  and  statute  duty  may  in  other  cases  bo 
enforced  by  any  of  the  provisions  of  any  of  the  said 
hereinbefore  recited  Acts. 


(a  )  Wheeler ^«.  Cooper,  i  BU.       pike  roads  is  now  provided  for  bf 
Rep.  603.  4  Geo.  4.  c.  95*  ••  80. 

{b)  Statute  labour  upon  turn- 
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in  a  oomTOtion    for  the  non-performance  of  statute 
^iitjr,  it  was  stated  that  J.  F.  (the  party  convicted)  was 
e^rred  with  a  notice,  whereby  he  was  required  to  do  cer- 
tain statute  duty  specified  in  the  iconviction,  oir  compound 
for  the  same  two   days  before  the  time  appointed  for 
doing  the  work,  and  that  the  said  J.  F.  (although  liable 
to  the  same  by  reason  of  his  occupation,  &c.)  n^lected 
tp  attend  and  perform  such  statute  duty,  contrary  to  the 
statute.    The  conviction  proceeded  to  declare  a  certain 
8imi  forfeited.    It  was  objected  to  this  conviction,  that 
the  order  was  to  perform  the  statute  work  or  compound 
for  it ;  whereas  the  conviction  is  for  not  performing  the 
work,  and  does  not  mention  the  composition.     And  it  was 
argued  that  it  is  consistent  with  all  that  appears  upon 
the  conviction,  that  the  plaintiff  might  have  compounded 
for  the  statute  work.    But  the  objection  was  over-ruled. 
Per  Lord  Tenterden,  C.  J.  '^  By  the  Highway  Act,  certain 
statute  duty  is  required  to  be  performed  by  all  persons 
occupying  land  and  keeping  a  team.    There  is  also  a  pro- 
vinon,  that  parties  may  relieve  themselves  firom  the  per- 
formance of  this  duty  by  pajring  certain  sums,  to  be  ap- 
pointed by  the  justices,  who  may,  however,  refuse  to 
allow  this  relief,  and  insist  upon  having  the  statute  work 
performed.    That  power  was  not  acted  upon  in  this  in- 
stance; the  surveyor  gave  notice  to  the  plaintiff  to  do 
the  woik,  or  compound  for  it.    K  he  had  paid  the  com- 
position, that  would  have  been  a  good  defence  to  the 
charge  of  neglecting  to  perform  the  work ;   but  it  was 
matter  of  defence  only,  and  the  proceeding  for  non- 
p^ormance  of  the  work  was  correct ''  (a). 

Another  objection  was  also  taken  to  the  same  convic- 
tion, and  over-ruled,  viz.  that  it  was  not  alleged  in  the 


(a)  FawceU  r.  Fooiis,  7B.  &  C.  394. 


136  REPAIR  OF  HIGHWAYS. 

conviction,  that  statute  duty  in  kind  was  necessary.  SMI 
per  Lord  Tenterden,  C.  J.  *'  That  must  have  been  an 
certained  before  the  surveyor's  requisition,  and  musty 
therefore,  be  presumed.*' 

In  the  above  case,  it  appeared  that  there  were  distinct 
townships  in  the  parish,  and  it  was  contended  by  the 
plaintiff,  that  each  township  repaired  their  own  roads^ 
and  therefore,  as  the  way  in  question  was  situate  in  a 
different  township  from  that  where  the  plaintiff  occupiedt 
the  justices  had  no  jurisdiction,  and  the  conviction  was 
erroneous.  And  it  was  stated  that  all  the  proceedingB 
in  this  case  were  taken  with  a  view  to  raise  the  question^ 
as  to  the  liability  to  repair.  But  it  appeared  that  the 
surveyor  had  been  appointed  for  the  whole  parish.  And 
the  Court  held^  that  as  the  appointment  of  the  surveyor 
was  not  reversed,  the  conviction  was  good  upon  the  Sbuso 
of  it ;  and  that  the  plaintiff  could  not,  in  an  action  for 
trespass  against  the  justices,  who  signed  the  conviction 
and  under  which  a  distress  had  been  levied,  try  the  ques* 
tion,  whether  the  land  which  he  occupied  was  exempt 
from  the  burthen  of  repairing  the  roads  in  other  parta 
of  the  parish. 

Seed  months  ^c.  to  be  fixed  by  inliabitants. — By  Siaim 
13  Geo.  3.  c.  78.  s.  43,  The  inhabitants  of  every  parish, 
township,  or  place,  at  some  vestry,  or  other  public  meet* 
ing  or  meetings  to  be  held  pursuant  to  this  Act  (a),  shall 
appoint  three  months  in  every  year,  within  which  no 
statute  duty  shall  be  performed,  viz.  one  month  in  the 
spring,  to  be  called  the  seed  month;  one  month  in  the 
summer, ybr  tl^  hay  harvest;  and  one  other  month  in  the 


( a )  Sec  tection  60  of  this  Art,        Section,  as  to  the  proviiion  for 
post,  under  the  fiftli  head  of  this       holding  these  meetings. 
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tfiiinnier,  for  ike  com  harvest : — Provided  that  notice  in 
writing  (a)  be  given  of  the  times  so  appointed  to  the 
surveyor  of  such  parish,  township,  or  place  respectively, 
and  also  to  the  surveyor  of  every  turnpike  road  lying 
within  the  same,  within  three  days  after  every  such 
meeting,  and  fourteen  days  at  least  before  the  beginning 
of  each  such  month. 

Power  to  transfer  statute  labour,  not  wanted  upon  turn- 
pike roadsy  to  other  highways. — And  whereas  there  may 
be  turnpike  roads  {b)^  in  such  a  state  and  condition  of 
repair,  that  the  statute  duty  required  to  be  performed 
upon  them  may  be  dispensed  with ;  it  is  therefore  enacted 
by  Statn  3  Geo.  4.  c.  126.  s.  109.  that  upon  application 
by  the  surveyor  or  by  any  two  inhabitants  of  any  place 
in  which  such  turnpike  road  lies,  the  justices  at  any 
Special  Sessions,  upon  full  and  clear  evidence  that  the 
whole  or  any  part  of  such  statute  duty  may  be  conve- 
niently dispensed  with  from  such  turnpike  roads,  without 
endangering  the  securities  for  the  money  advanced  upon 
the  credit  of  the  tolls  thereof,  and  that  such  statute 
duty  is  wanted  for  the  repair  of  other  highways  within 
such  parish,  township,  or  place,  may  order  the  whole 
or  part  of  such  statute  duty  to  be  performed  upon  the 
highways,  not  being  turnpike,  under  the  direction  of  the 
surveyor  thereof,  during  such  time  as  to  them  shall 
aeem  reasonable. 


Statute  Duty  Composition. — To  require  a  specific 
performance   of    the   statute   duty  might,    in  many  in- 


(a)  See  Form,  Appendix,  No.  upon  highways  in  general.     See 

XVII.  post,  section  II.  of  this  Chapter^ 

(  6 )  By  the  Tom  pike  Acts  sta-  nnder   the    third    head    of   that 

tote  datyU  required  to  be  per-  Section, 
formed  upon  turnpike    roads,  as 
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stanees,  be  injurious  to  the  party  liable,  without  being  of 
proportionate  advantage  to  the  public.  The  Legislature 
has,  therefore,  made  several  regulations,  whereby  the 
duty  may  be  compounded  for  in  money.  A  power,  how- 
ever, is  given  to  the  justices  to  require  absolutely  the 
performance  of  labour  in  kind,  or  a  composition  in  money 
in  lieu  thereof,  whenever  either  shall  appear  to  be  most 
beneficial  to  the  repair  of  the  highways* 

As  to  the  power  to  compound^  and  as  to  the  amount  ^ 
the  composition  for  statute  labour. — By  Stat.  13  Geo.  S. 
c.  78.  s.  38,  It  is  declared  that  persons  liable  to  perform 
statute  duty  may,  if  they  think  fit,  compound  for  the  sane 
for  such  sums  as  the  justices  shall  think  fit,  not  exceed- 
ing the  several  amounts  therein  specified.  But  the  amoont 
and  mode  of  ascertaining  this  composition  is  altered  and 
further  regulated  by  the  stat.  44  Geo.  3.  c.  52.  and 
54  Geo.  3.  c.  109. 

By  the  Sd  Section  of  44  Geo.  3.  c.  53,  Any  person  or 
persons  liable  to  perform  statute  duty,  by  sending  one 
or  more  team  or  teams,  draught  or  draughts,  plough  or 
ploughs,  with  men,  horses,  or  oxen,  in  manner  in  the 
said  recited  Act  of  the  34th  year  of  his  present  Majesty's 
reign  mentioned,  may  compound  for  the  same  if  he,  she^ 
or  they  shall  think  fit,  by  paying  to  the  surveyor  of  the 
highways,  at  the  time  and  in  the  manner  in  the  said  Act 
of  the  13th  year  of  his  present  Majesty's  reign  (a)  men- 
tioned, such  sum  or  sums  of  money,  as  the  justices  of 
the  peace  for  the  limits  wherein  the  parish,  township,  or 
place,  for  which  the  said  duty  is  liable  to  be  performed, 
is  situate,   or  the  major  part  of   them  at  their  Special 


(a)  Sec  13  Geo. 5.  c. 78.  s. 41.,  post,  p.  148. 
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Sessioa  to  be  lield  in  the  first  week  after  Michaelmas 
Quarts  Sessions  (a)  in  every  year,  shall  adjudge  and 
declare  to  be  reasonable,  not  exceeding  twelve  shillings, 
nor  less  than  three  shillings  for  each  team,  draught,  or 
plough,  for  each  day ;  and  in  default  of  their  adjudging 
and  declaring  the  same,  the  sum  of  six  shillings  for  and 
in  lieu  of  every  day's  duty  for  each  team,  draught,  or 
plough :  And  for  each  cart  with  two  horses,  or  beasts  of 
draught,  not  exceeding  eight  shUIings,  nor  less  than 
three  shillings;  and  in  default  of  their  adjudging  and 
declaring  the  same,  the  sum  of  four  shillings :  And  for 
each  cart  with  one  horse,  or  beast  of  draught,  not  ex- 
ceeding six  shillings  nor  less  than  two  shillings ;  and  in 
defiiult  of  their  adjudging  and  declaring  the  same,  the 
sum  of  three  shillings. 

"By  Stat.  54  Geo.  3.  c.  109.  s.  4,  In  all  cases  in  which 
it  shall  be  made  to  appear  to  two  or  more  justices  of  the 
peace  acting  within  the  district,  by  the  surveyors  of  the 
highways,  or  of  any  turnpike  road  ( 6 ),  that  the  main- 
tenance and  repair  thereof  can  be  more  effectually  car- 
ried on  by  a  composition  in  money  than  by  a  performance 
of  the  statute  duty  in  kind,  he  or  they  shall  be  at  liberty 
to  require  such  composition  in  money,  upon  receiving  an 
authority  (c)  under  the  hands  and  seals  of  the  said  jus- 
tices for  that  purpose,  in  lieu  of  either  the  whole  or  of 
any  certain  part  of  the  statute  duty,  from  the  several 
persons  who  are  bound  by  law  to  perform  such  statute 
duty: — ^And  the  justices  of  the  district,  at  their  Special 
Sessions  for  the  highways  held  in  the  week  next  after 
MichaehnaB  yearly,  shall  fix  such  rates  as  they  shall  ad- 
judge reasonable,  as  a  composition  in  lieu  of  the  teams. 


(  «  )  See  ante,  p.  108.  (  6  )  See  Form,  Appendix,  No.  XV III. 

(# )  8ee  Foim,  Appendix,  lio.  XIX* 
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carts,  horses,  oxen,  or  labour,  which  such  persons  are 
bound  in  tlie  proportions  now  fixed  by  law  to  provide  and 
perform ;  which  rates  the  said  justices  are  hereby  autho- 
rized and  required  annually  to  make  known  at  such  Spe- 
cial Sessions,  due  regard  being  had  to  the  actual  wages  of 
labour,  and  to  the  actual  rate  of  hiring  teams,  draughts, 
ploughs,  carts,  horses,  or  oxen,  in  the  parish,  place,  or 
district,  in  which  such  composition  is  required ;  and  such 
composition  shall  be  paid  in  the  same  manner,  and  within 
the  same  period  and  subject  to  the  same  regulations  and 
provisions,  as  are  now  by  law  established  for  enforcing 
the  payment  of  compositions  in  lieu  of  statute  duty  :^* 
Provided  always,  that  in  case  where  the  whole  composi- 
tion in  money  shall  not  be  required  in  lieu  of  the  whole 
of  the  duty  in  kind,  such  composition  shall  be  demanded 
in  fair  and  equal  proportions  from  each  and  every  person 
liable  to  pay  the  same,  unless  any  of  the  said  persons 
sliall  prefer  to  pay  a  composition  for  the  whole  of  their 
statute  duty,  according  to  the  rates  fixed  in  the  manner 
herein  directed. 

* 

In  the  case  of  Sianley  v.  Ficlden  and  Others  {a\  to 
an  action  of  tre8p:iss,  a  justification  was  pleaded  under  a 
warrant  of  distress,  to  levy  a  composition  in  lieu  of  sta- 
tute duty,  due  from  the  plaintiff  as  occupier  of  lands  in 
the  township  of  Ilooton,  At  the  trial  at  the  assizes  for 
Chester,  it  appeared,  that  two  magistrates  authorized 
the  surveyor  of  a  turnpike  road,  which  ran  through 
twenty-nine  townships,  to  collect  for  the  repair  of  the 
road  a  composition  in  lieu  of  the  statute  duty.  The 
surveyor  was  not  examined  upon  oath  as  to  the  necessity 
•of  the  composition.  He  afterwards  made  an  assessment 
of  sixpence  in  the  pound  upon  the  annual  value  of  the 
lands  of  the  township  of  Ilooton,   through  which  the 


(a)  5  B.  cv  A.  isj. 


!i 
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tumpiiEe  it>ad  passed.  The  sum  to  1>e  collected  under 
this  assessment  was  the  utmost  which  the  surveyor  of  the 
turnpike  roads  could  in  any  case  demand  from  the  inha- 
bitants of  the  township,  and  much  exceeded^^hat  wars 
required  to  put  that  part  of  the  road  lying  in  their  town- 
ship into  complete  repair.  The  turnpike  surveyor,  having 
returned  the  assessment  to  the  surveyor  of  the  highways 
of  the  township,  directed  him  to  collect  the  sums  therein 
mentioned.  Upon  a  refusal  by  the  plaintiff  to  pay  the  sum 
assessed  upon  him,  as  an  inhabitant  of  the  township,  two 
magistrates  granted  a  warrant  of  distress  to  levy  the  same. 
It  was  objected  by  the  Counsel  for  the  defendants,  on  the 
plaintiff's  case  being  closed,  that  there  ought  to  be  a  noi»- 
suit,  inasmuch  as  the  warrant  must  be  considered  primd 
facie  evidence  of  all  the  facts  therein  stated ;  and  if  so, 
then  it  appeared  that  by  an  assessment  pursuant  to  an 
order  of  two  justices,  according  to  the  directions  of  the 
statute,  the  plaintiff  was  charged  with  the  sum  therein 
mentioned,  and  refused  to  pay  it;  and  that  this  must  be 
taken  to  be  an  adjudication,  binding  and  valid,  until  re^ 
gularly  quashed.  The  learned  Judges  refused  to  nonsuit 
ihe  plaintiff,  but  reserved  the  point.  Upon  the  facts  of 
the  case,  the  Chief  Justice  stated  to  the  jury,  that  upon 
jtbe  evidence,  it  had  not  been  made  to  appear  by  the 
surveyors  of  the  roads  to  the  justices,  that  a  composition 
in  lieu  of  statute  duty  was  necessary ;  that  the  surveyor 
ought  at  all  events  to  have  been  examined  in  the  presence 
of  both  the  magistrates,  whereas  in  fact  one  only  had 
examined  him,  and  communicated  the  information  to  the 
other ;  and  as  the  result  of  the  inquiry  was  to  affect  the 
property  of  many  persons,  it  was  fit  that,  if  not  on  oath, 
it  should  at  least  be  of  a  satisfactory  nature.  The  jury 
found  a  verdict  for  the  plaintiff.  A  rule  nisi,  for  a  non^ 
suit  or  a  new  trial,  was  granted  by  the  Courts  of  K.  B.  ; 
but  at  the  time  the  Lord  Chief  Justice  ( Abbott )  said. 
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that  the  opinion  of  the  Court  was  then  very  strong,  dnl 
wherever  an  Act  of  Parliament  required  justicea  to  take 
certain  steps  on  some  matter  being  made  to  appear  to 
them,  that  matter  must  be  made  to  appear  to  them  on 
oath. 

Upon  the  motion  coming  on,  and  after  the  case  had 
been  argued,  the  Court  gave  their  judgment  in  favor  of 
the  pkintiiF.  Per  Abbott ,  C.  J.  "  Before  it  can  be  aacei^ 
tained  how  much  any  individual  ought  to  pay  as  a  com- 
position in  lieu  of  statute  duty,  it  must  be  ascertuned, 
in  some  manner  and  by  some  competent  authority,  how 
many  days  labour  will  be  required  to  repair  the  road. 
Now  that  certainly  has  not  been  done,  in  distinct  terma, 
in  this  case.  It  appears  upon  the  evidence,  that  the 
turnpike  surveyor,  having  first  required,  from  the  aur- 
veyor  of  the  highways  of  the  township,  a  list  of  the  se- 
veral persons  liable  to  statute  duty,  made  an  assessment 
at  the  rate  of  sixpence  in  the  pound  upon  the  whole 
annual  value  returned.  He  seems  to  have  taken  it  fiir 
granted,  that  he  was  entitled  to  require  from  the  several 
townships  through  which  the  road  passed,  a  compositioR 
for  the  whole  statute  duty  which,  by  law,  he  was  entitled 
to  demand,  whatever  the  state  of  the  roads  might  be. 
Now,  I  am  of  opinion,  that  he  had  no  such  right.  If 
there  were  no  such  composition,  the  inhabitants  of  the 
several  townships  could  only  be  called  upon  to  do  so  many 
days*  statute  duty  as  would  be  absolutely  necessary  for  the 
repair  of  the  roads ;  and  if  a  composition  be  called  for 
instead  of  the  statute  duty,  that  composition  ought  to  be 
an  equivalent  for  that  number  of  days*  statute  duty.  I 
think,  therefore,  in  this  case,  that  before  the  demand 
was  made  upon  the  plaintiff,  it  ought  to  have  been  asoer* 
tained,  by  persons  having  competent  authority  for  that 
purpose,  that  so  many  days'  statute  duty  would  be 


^ 
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quired  to  put  the  road  in  question  into  a  complete  state 
of  repair,  and  that  it  ought  to  have  been  notified  to  the 
inhabitants  of  the  parish  or  township,  that  the  composi- 
tion required  of  them,  of  sixpence  in  the  pound  upon  the 
annual  value  of  their  lands,  was  calculated  upon  the  prin- 
ciple that  it  would  require  so  many  days'  statute  duty  to 
repair  the  road.  That  not  having  been  done  in  this  case, 
I  think,  that  the  justices  had  no  authority  whatever  to 
issue  the  warrant,  and  consequently  that  this  rule  must 
be  discharged."  And  per  Bayley^  J.  ''A  magistrate  is  not 
to  be  answerable  for  granting  a  warrant,  if  at  the  time 
of  granting  it  he  has  documents  before  him  (which  are 
the  acts  of  other  magistrates)  from  which  it  appears 
he  was  justified  in  granting  the  warrant.  But  if  the 
want  of  jurisdiction  is  manifest  firom  aU  the  proceedings 
before  him  at  the  time,  then  he  grants  the  warrant  at 
his  periL** 

-  In  the  above  case  Mr.  Justice  Bayley  said,  "  I  think 
that  the  magistrates  ought,  in  the  exercise  of  their  dis- 
cretion, on  the  face  of  the  authority  itself  to  have  shewn, 
that,  in  their  opinion,  in  each  particular  township  a  com- 
position in  lieu  of  statute  duty  was  adviseable."  And  he 
added}  "  I  also  strongly  incline  to  think,  though  upon 
that  point  I  do  not  mean  to  intimate  any  decided  opinion, 
that  it  should  be  made  to  appear  upon  oath  to  both  the 
magistrates  present  that  a  composition  was  adviseable." 

In  a  case,  however,  which  arose  upon  a  neglect  to 
perform  stetute  duty,  for  which  a  penalty  had  been  levied 
upon  the  plaintiff,  his  Counsel  objected  to  the  conviction, 
that  there  was  no  allegation  therein  that  statute  duty  in 
kind  was  necessary :  to  which  objection  Lord  TenterdeUi 
C.  J«  answered,  **  That  must  have  been  ascertained  be* 
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fore  the  surveyor's  requisition,   and  must,  therefore^  be 
presumed.'*  (a) 

By  Stat.  13  Geo.  3.  c.  78.  s.  43,  It  is  provided,  That  in 
every  parish,  township,  or  place,  where  any  person  shall 
keep  a  draught  or  plough,  and  no  carriage,  he  shall  pay 
to  the  surveyor  the  sum  of  one  shilling  for  every  horse, 
or  pair  of  oxen,  or  neat  cattle,  used  in  such  draught  or 
plough,  for  every  day's  statute  duty,  on  the  day  such 
statute  duty  is  required  to  be  performed;  or  pay  ac- 
cording to  the  rate  aforesaid  ( 6 ),  for  the  lands,  tene- 
ments, woods,  tithes,  and  hereditaments,  which  he  shall 
occupy  in  such  parish,  &c.,  at  the  option  of  the  sur- 
veyor. 

Composiiian  upon  the  annual  value  of  land^  ^c.  im 
occupation. — And  by  Stat.  51<Geo.  3.  c.  119.  s.  5,  All 
persons  who  are  liable,  under  any  of  the  provisions  of 
any  of  the  hereinbefore  recited  Acts  (c),  to  contribute  to 
the  repair  of  the  highways,  by  a  payment  of  money  in 
lieu  of  statute  duty,  shall  contribute  thereto  in  lieu  of 
every  day's  statute  duty,  for  every  twenty  shillings  of  the 
actual  annual  value,  at  the  time  of  making  the  said  as- 
sessment, of  the  lands,  tenements,  woods,  tithes,  and  he- 
reditaments, which  such  persons  shall  respectively  occupy 
in  the  parish,  township,  or  place,  where  they  reside,  or 
in  any  other  parish,  township,  or  place,  a  sum  equal  to 
one-fiftieth  part  of  the  sum  fixed  by  the  justices,  at  the 
time  and  in  the  manner  by  this  Act  directed,  as  the  com- 
position for  one  day's  labour  of  a  cart,  wain,  or  carriage, 
furnished  with  three  horses  and  two  able  men,  omitting 


(  a  )  Sec  7  B.  &  C.  396,  Fawcett        the  A4  Geo.  3.  c.  109.  «.  5. 
V.  Foulis.  (  c )  15  Geo.  3.  c.  78.^34  Geo.  S. 

(  6  )  This  is  now  regulated   by       c.  74— and  44  Geo.  3.  c.  bi. 
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Mj  firactiood  {MTt  of  the  and  turn  which  does  1^ 
to  one  imrChing ;  And  all  persoDs  occupying  more  than 
^£60  per  annum  in  the  parish,  township,  or  place,  wherein 
they  reside,  or  in  any  other  parish,  township,  or  place, 
and  less  than  ^100  per  anmim,  shall  contrihute  to  the 
repairs  of  the  highways,  in  lieu  of  every  day's  statute 
duty,  for  every  twenty  shillings  of  the  actual  annual  value, 
(Bt  the  time  of  making  the  said  assessment,  of  the  lands, 
4Q9ements,  woods,  tithes,  and  hereditaments,  which  such 
person  shall  respectively  occupy,  over  and  beyond  the 
•aid  sum  of  £50  per  annum  and  under  «f  100,  a  sum 
<equal  to  one-fiftieth  part  of  the  sum  fixed  by  the  said 
justices,  at  the  time  and  in  the  manner  by  this  Act  cU- 
lected,  as  the  composition  for  one  day's  labour  of  a  cart^ 
wain,  or  carriage,  furnished  with  three  horses  and  two 
able  men,  omitting  any  fractional  part  of  the  said  sum 
irfiidi  does  not  amount  to  one  farthing ;  and  so  on  pro- 
gressively for  every  twenty  shillings  of  the  actual  annual 
value  of  the  lands,  tenements,  woods^  tithes,  and  here- 
dUtameBts  which  they  shall  respectively  occupy  over  and 
bejrOBd  every  additional  £50  per  annum ; — and  the  said 
wm  or  sums  shall  be  paid  in  the  same  manner  and  within 
ihe  aame  period  and  subject  to  the  same  regulations  and 
proviaions,  as  are  now  by  law  established  for  enforcing 
the  payment  of  composition  in  Ueu  of  statute  duty. 

And  by  Section  6,  Every  person  who  shall  keep  a  coach, 
pQSt^haise,  chair,  or  other  wheel  carriage,  and  not  keep 
a  tBam,  draught,  or  plough,  nor  occupy  £50  per  annum 
in  the  parish,  township,  or  place,  where  he  resides,  shall 
pay  to  the  surveyor  or  surveyors  in  respect  of  every  day's 
ilatete  duty,  for  every  horse  which  he  or  she  shall  use 
in  drawing  such  carriage  such  a  sum  as  the  justices  shall« 
at  tlie  time  and  in  the  manner  by  this  Act  directed,  fix, 
Ae  composition  for  one  day's  work  of  a  horse ;  or 

K 
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-shall,  at  the  option  of  the  surveyor  .or  surveyor,  .pay  in 
lieu  of  every  day*s  statute  duty  for  every  twenty  shilKngw 
of  the  actual  annual  value  of  the  lands,  tenements,  woods, 
tithesj  and  hereditaments  which  he  or  she  shall  respec- 
tively occupy,  a  sum  equal  to  one-fiftieth  part  of  the  sum 
fixed  by  the  justices,  at  the  time  and  in  the  manner  by 
this  Act  directed,  as  the  composition  for  one  day's  labour 
of  a  cart,  wain,  or  carriage,  furnished  with  three  horses 
and  two  able  men,  omitting  any  fractional  part  of  die 
said  sum  which  does  not  amount  to  one  farthing ;  and  the 
said  sum  or  sums  shall  be  paid  in  the  same  manner,  -and 
in  the  same  period,  and  subject  to  the  same  regulatiiHis 
and  provisions,  as  are  now  by  law  established  for  en- 
forcing the  payment  of  compositions  in  lieu  of  statute 
duty. 

Made  of  effforcing  payment  of  composition,  t^poii  ike 
annual  value  of  land,  ^c. — By  Statute  34  G-eo.  S.  c.  74w 
s.  4.  (a),  All  which  said  several  sums  shall  be  considered  as 
compositions,  and  shall  be  paid  to  the  surveyor  at  the  time 
the  compositions  are  to  be  paid  under  the  authority  of  the 
aforesaid  Act,  or  within  ten  days  after ;  or  in  default  of  such 
payments  the  surveyor  shall  apply  to  a  justice  acting  finr 
such  district,  who  shall  summon  such  defaulter  to  appear 
at  some  Special  or  Petty  Sessions  to  be  holden  for  such 
district,  at  which  two  justices  at  the  least  shall  be  present, 
to  show  cause  why  he  refused  or  neglected  to  pay ;  and  in 
default  of  appearance,  or  if  on  appearance  he  shall  noi 
make  it  appear  to  the  satisfaction  of  such  justices  that 


(  a )  The  remedy  contained  in  shall  not  keep  a  team,  dnm^j^M 

this  clause  appears  to  be  appli-  plovgh ;  and  does  not  embrace  the 

cable  only  to  enforce  the  payment  case  of  a  composition  in  Uea  €f 

of  compositions,  which  are  levied  actual  statute  labosr. 
npon  the  occupiers  of  land,. who 
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•he  18' poor  and  indigent,  and  as  such  an  object  deaenring 
telief,  such  money  shall  be  levied  by  distressi  in  like 
numner  as  the  forfeitures  for  neglect  of  statute  duty  :— 
-Provided,  that  when  on  application  as  aforesaid  the  jus- 
tices shall  discharge  any  poor  and  indigent  person  firom 
payment  of  such  rate  or  composition-money,  such  perscm 
shall  at  the  same  time  be  discharged  from  any  ezpences 
in  consequence  thereof. 

Indigent  persons  may  be  excused  from  payment. — ^And 
'by  Section  5,  of  the  same  Act,  after  reciting  that  it  may 
frequently  happen  that  persons  wholly  gaining  their  live- 
lihood by  the  wages  of  daily  labour,  and  occupying  rate- 
able tenements,  by  reason  of  age,  sickness,  a  numerous 
fiunOy  or  misfortune,  may  be  in  poor  and  indigent  cir- 
.cumstances,  and  it  may  be  expedient  in  certain  cases  to 
discharge  such  persons  from  all  rates,   assessments,   or 
.composition  whatsoever;  it  is  enacted,  that  on  the  appli' 
.cation  of  any  such  person  to  two  justices,  at  any  such 
.Spedal  or  Petty   Sessions,   such  justices   (having   first 
given  notice  (a)  to  the  surveyor  to  appear  on  the  part 
'rfthe  parish,  township,  or  place,)  shall  examine  into  the 
flitDation  and  circumstances  of  the  person  making  such 
application;  and  if  it  shall  appear  to  the  satisfaction  of 
such  justices  that  he  is  really  poor  and  indigent  and 
deserving  such    relief,  they  may  exempt  him  from  all 
-  such  rates,  assessments,  or  compositions. 

JusHees  may  mitigate  composition  to  persons  occupying 

wnder  £S0  per  annum.— By  Sect.  40,  of  Stat.  13  Geo.  8. 

•Cm  78,  It  b  provided.  That  if  any  person  or  persons,  who 

'■hall  keep  a  team,   draught,   or  plough,   and  shall  not 

.occupy  lands,  tenements,  woods,  tithes,  or  hereditaments, 

I 

I 

(a)  See  Form,  Appendix,  No.  XX. 
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to  the  vahie  of  £30  per  annum,  in  the  paruhj  township, 
or  place  where  he  shall  reside,  but  shall  in  part  mainCain 
bis  horses  and  beasts  of  draught  used  in  such  team  upon 
or  from  lands  which  he  shall  occupy  in  one  or  more  ad- 
jacent parish  or  parishes,  it  shall  be  lawful  for  the  aaid 
justices,  at  some  Special  Sessions,  to  mitigate  and  reduce 
the  duty  or  composition  so  required  to  be  performed  or 
paid  by  such  person  or  persons,  in  such  manner  and  to 
such  sum  as  they  shall  think  just  and  reasonable. 

As  to  the  nMee  to  be  given  of  the  time  of  compound' 
ing; — andasio  a  change  of  oeeupaiion  during  the  yeair4 — 
'By  Section  41 ,  It  is  provided.  That  the  said  surveyor  of 
every  parish,  township,  or  place,  shall,  on  some  Sunday 
in  November  in  every  year,  cause  ten  days  notice  (a)  at 
Ae  least  to  be  given  in  the  church  or  chapel  of  audi 
parish,  township,  or  place ;  and  if  there  be  no  church  or 
chapel,  or  no  service  performed  therein,  then  at  the  most 
public  place  there,  and  repeat  the  like  notice,  in  audi 
church,  chapel,  or  place,  on  the  next  succeeding  Sunday, 
of  the  time  and  place  when  and  where  the  persons  per- 
mitted under  the  authority  of  this  Act,  and  inclined  to 
compound  for  the  said  duty  in  manner  aforesaid,  nay 
signify  to  such  surveyor  their  intention  to  compound; 
and  all  and  every  person  or  persons  signifying  the  aame, 
who  shall  then,  or  within  the  space  of  one  calendar  month 
afterwards,  pay  to  such  surveyor  the  composition  autho- 
rized and  allowed  by  thb  Act,  shall  be  discharged  from  the 
performance  of  such  duty ;  which  compoution-money  shall 
be  employed  by  the  surveyor  for  the  use  of  the  highways; 
and  that  no  composition  shall  be  permitted,  unless  the 
same  shall  be  paid  at  the  day,  or  within  the  time  afiwa- 
said : — But  in  cases  where  the  occupation  of  any  landa. 


(a)  See  Fonn,  Appendix,  No.  XXI. 
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tenements,  woods,  tithes,  or  hereditaments,  shall  be 
changed,  or  any  new  occupant  or  inhabitant  shall  come 
to  reude  in  such  parish,  township,  or  place,  after  the 
time  appointed  for  such  composition,  then  the  person  or 
persons  occupying  such  lands,  tenements,  woods,  tithes, 
or  hereditaments,  or  so  residing  in  such  parish,  township, 
or  place,  shall  be  allowed  to  compound  in  manner  afore- 
said :  Provided  he,  she,  or  they,  shall  pay  the  said  coofi- 
position-money  to  the  said  surveyor  within  fourteen  days 
after  he,  she,  or  they,  shall  enter  upon  such  lands,  tene- 
ments, or  hereditaments,  or  shall  come  to  reside  in  such 
parish,  township,  or  place; — And  every  tenant  or  occu- 
pier of  any  lands,  tenements,  woods,  tithes,  or  heredita- 
ments,  who  intends  to  quit  the  possession  thereof  within 
riz  calendar  months  from  the  time  fixed  for  making  such 
composition,  shall  and  may  compound  for  half  the  duty 
hereby  required,  and  the  succeeding  tenant  or  occupier 
shall  and  may,  in  that  case,  compound,  or  perform  the 
duty  in  kind  for  the  other  half  thereof: — And  if  the  sur- 
veyor shall  receive  from  any  person  or  persons  a  compo- 
ntion  for  more  duty  than  shall  be  required  from  the  other 
inhabitants  and  occupiers  within  the  same  parish,  town- 
ship, or  place,  for  the  same  year,  he  shall  repay  such 
extraordinary  composition-money  to  such  person  or  per- 
sons, so  as  to  bring  the  duty 'to  an  equality  amongst  all 
audi  inhabitants  and  occupiers. 

Proportion  of  composUion  to  be  piUd  to  treasurer  of 
T^umpike  Roads. — ^And  by  Section  44,  Aft;er  reciting,  that 
]by  several  Acts  of  Parliament  concerning  turnpike  roads, 
a  certain  part  of  the  duty  called  Statute  Duty  is  or  may 
be  directed  to  be  performed  on  such  roads,  and  it  may 
happen  in  some  places  that  the  several  persons  liable 
thereto  may  have  compounded  for  the  same:  It  is  enacted. 
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That  in  all  such  cases,  the  surveyor  of  the  highways  of 
the  parish,  township,  or  place,  where  such  comporilion 
shall  have  been  made,  shall  pay  to  the  treasurer  or  sur- 
veyor of  such  turnpike  roads,  a  certain  part  of  the  oom^ 
position-money  so  received,  to  be  proportioned  according 
to  the  number  of  days'  duty  which  such  person  or  per- 
sons was  or  were  liable  to  perform  on  such  turnpike  road; 
which  money  shall  be  laid  out  and  expended  on  such 
part  of  the  said  turnpike  road  as  lies  within  the  parish, 
township,  or  place,  from  which  it  was  received,  and  not 
elsewhere:-— And  if  such  surveyor  of  the  highways  shall 
refuse  or  neglect  to  pay  to  the  treasurer  or  surveyor  of 
such  turnpike  road  such  part  of  the  said  composition- 
money  so  received  by  him,  within  twenty  days  after  he 
shall  have  received  the  same,  upon  demand  made  by  such 
treasurer  or  surveyor,  the  same  shall  and  may  be  levied 
upon  the  goods  and  chattels  of  such  surveyor,  in  such 
manner  as  penalties  and  forfeitures  are  by  this  Act  aa<^ 
thorized  to  be  levied. 

We  have  seen  (a),  that  by  Stat.  34  Geo.  S.  c.  74.  s.  6, 
The  justices  are  authorized,  when  circumstances  shall  re- 
quire, to  order  team- duty  to  be  performed  in  kind,  and 
also  to  order  labourers  to  work  upon  the  highways  on 
payment  of  the  usual  wages. 

III.  The  procuration  of  materials  for  the  repair 

of  highways. 

Power  to  get  materials  (being  rubbish  J  from  quarries^ 
and  from  waste  lands,  ^c.  making  satisfaction  only  far 
the  damage  done  in  carrying  away  the  same. — By  Stai. 
13  Geo.  3.  c.  78.   s.  S7,    For  the  better  repairing  and 


(a)  Ante,  p.  131. 
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keeping  in  repair  the  said  highways,  and  proyiding  of 
materials  for  that  purpose,  it  shall  he  lawful  for  every 
surveyor,  to  take  and  carry  away,  or  cause  to  be  taken 
and  carried  away,  so  much  of  the  rubbish  or  refuse 
stones  of  any  quarry  or  quarries,  lying  and  being  within 
the  parish,  township,  or  place,  where  he  shall  be  sur- 
veyor, (except  such  as  shall  have  been  got  by  the  sur- 
veyor of  any  turnpike  road)  without  die  licence  of  the 
owner  or  owners  of  such  quarries,  as  they  shall  judge 
necessary  for  the  amendment  of  the  said  highways,  but 
not  to  dig  or  get  stone  in  such  quarry  without  leave  of 
the  owner  thereof;  And  also  that  it  shall  be  lawful  for 
every  such  surveyor,  for  the  use  aforesaid,  in  any  waste 
land,  or  common  ground,  river,  or  brook,  within  the  pa- 
rish, township,  or  place  for  which  he  shall  be  surveyor, 
or  within  any  other  parish,  township,  or  place  wherein 
gravel,  sand,  chalk,  stone  or  other  materials,  are  respec- 
tively likely  to  be  found,  (in  case  sufficient  cannot  be 
conveniently  had  within  the  parish,  township,  or  place, 
where  the  same  are  to  be  employed,  and  sufficient  shall 
be  left  for  the  use  of  the  roads  in  such  other  parish, 
township,  or  place,)  to  search  for,  dig,  get,  and  carry 
away  the  same ;  so  that  the  said  surveyor  doth  not  thereby 
divert  or  interrupt  the  course  of  such  river  or  brook,  or 
prejudice  or  damage  any  building,  highway,  or  ford,  nor 
dig  or  get  die  same  oiit  of  any  river  or  brook  within  the 
distance  of  one  hundred  feet  above  or  below  any  bridge, 
nor  within  the  like  distance  of  any  dam  or  wear ;  and 
to  gather  stones  lying  upon  any  lands  or  grounds 
the  parish,  township,  or  place,  where  such  high- 
way shall  lie,  for  such  service  and  purpose;  and  to  take 
and  carry  away  so  much  of  the  said  materials  as  by  the 
discretion  of  the  said  surveyor  shall  be  thought  necessary 
to  be  employed  in  the  amendment  of  the  said  highways. 
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without  nnking  my  tadsfiution  for  the  said  malerndi;— 
bat  satisfaction  shall  be  made  for  all  damages  done  to  Ao 
lands  or  grounds  of  any  person  or  persons  by  can3rui||; 
away  the  same,  in  the  manner  hereinafter  directed  far 
getting  and  carrying  materials  in  inclosed  grounds; — b«k 
no  such  stones  shall  be  gathered  without  the  consent  of 
the  occupier  of  such  lands  or  grounds,  or  a  licence  (a) 
from  a  justice  of  the  peace  for  that  purpose,  after  h«m9g 
summoned  such  occupier  to  come  before  him,  and  heaid 
his  reasons,  if  he  shall  appear  and  give  any,  for  refitting 
his  consent. 

Not  to  extend  to  beach. — B}  Section  28,  It  is  providedj 
That  nothing  in  this  Act  contained,  relative  to  the  gather- 
ing or  getting  of  stones,  shall  extend  to  any  quantity  d 
land  (being  private  property)  covered  with  stones  throws 
up  by  the  sea,  commonly  called  Beach. 

Power  to  get  materials  from  inclosed  lands,  tgsom 
making  satisfaction  for  the  same. — By  Section  99,  It  shal 
be  lawful  for  every  such  surveyor,  for  the  use  aforesaidj 
to  search  for,  dig,  and  get,  sand,  gravel,  chalk,  stone,  or 
othev  materials,  if  sufficient  cannot  conveniently  be  had 
within  such  waste  lands,  common  grounds,  rivers  or  brook% 
in  and  through  any  of  the  several  or  inclosed  lands  or 
grounds  of  any  person  or  persons  whomsoever,  witfam 
the  parish,  township,  or  place,  where  the  same  shall  be 
wanted; — or  by  licence  (6)  from  two  justices  of  the  peace 
at  a  Special  Sessions,  within  any  other  parish,  township, 
or  place  adjoining  or  lying  near  to  the  highway  for  whidi 
such  materials  shall  be  required,  if  it  shall  appear  to 
such  justices  that  sufficient  materials  cannot  be  convent 


(a)  See  Fomw,  Appendix,  Nos.  XXII.  XXIII.  XXIY. 
(  6 )  See  Form,  Appeadix,  No.  XXII. 
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endy  had  in  the  perishy  township^  or  place,  where  such 
highways  Be,  or  in  the  waste  lands,  or  common  grounds, 
merfif  or  brooks,  of  such  adjacent  parish,  township,  or 
phce,  and  that  a  sufficient  quantity  of  materials  will  be 
left  for  the  use  of  the  parish,  township,  or  place  where 
the  same  shall  be  (such  lands  or  grounds  not  being  a 
garden,  yard,  avenue  to  a  house,  lawn,  park,  paddock, 
or  inclosed  plantation;) — and  to  take  and  carry  away  so 
much  of  the  said  materials,  as  by  the  discretion  of  the 
aaid  surveyor  shall  be  thought  necessary  to  be  employed 
in  the  amendment  of  the  said  highways;  the  said  sur- 
veyor making  such  satisfaction  for  the  damage  to  be  done 
to  such  lands  or  grounds,  by  the  getting  and  carrying 
away  the  same,  as  shall  be  agreed  upon  between  him  and 
the  owner,  occupier,  or  other  person  interested  in  such 
lands  or  grounds  respectively,  in  the  presence  and  with 
the  approbation  of  two  or  more  substantial  inhabitants  of 
such  parish,  township,  or  place; — and  in  case  they  can- 
not agree,  then  such  satisfaction  and  recompence  shall 
be  settled  and  ascertained  by  order  of  one  or  more  jus- 
tice or  justices  of  the  peace,  of  the  limit  where  such  land 
or  ground  shall  lie; — and  in  such  places,  where,  from  the 
want  of  other  materials,  burnt  clay  may  be  substituted  in 
the  place  thereof,  it  shall  be  lawful  for  the  surveyor  to 
dig  clay  in  such  places  as  he  is  hereby  authorized  to  dig 
chalk  or  gravel,  and  to  dry  the  same  upon  the  lands  ad- 
joining, and  to  burn  the  same  upon  any  waste  lands  or 
4!ommon  grounds,  and  to  carry  such  clay  in  such  manner 
as  other  materials  are  allowed  to  be  carried  by  this  Act, 
upon  making  such  satisfaction  for  the  damages  within  the 
several  inclosed  lands  or  grounds  where  such  clay  shall 
be  placed  or  carried,  as  herein  directed  with  regard  to 
other  materials; — ^provided,  that  when  the  owner  of  any 
such  inclosed  lands  shall  have  occasion  for  any  such  ma- 
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teriak  lyiag  within  the  same  for  the  repair  of 
way  or  other  roadi  or  ways  upon  hit  estate,  or  which  he 
shall  be  under  obligation  to  repair,  and  shall  give  notice 
to  such  surveyor,  that  he  apprehends  there  will  not  be 
suflScient  for  those  purposes,  and  also  for  the  use  of  the 
public  highways;  then  and  in  every  such  case  the  surveyor 
shall  not  be  permitted  to  dig  or  take  such  materials^ 
without  the  consent  of  such  owner,  or  an  order  of  two 
justices  of  the  peace,  after  having  summoned  and  heard 
the  said  owner  or  occupier,  or  his  steward  or  agent; 
which  justices  are  hereby  authorized  to  inquire  into  the 
nature  and  circumstances  of  the  case,  and  to  permit  or 
restrain  such  power,  in  such  manner  and  under  such 
directions,  as  to  them  shall  seem  just. 

Upon  a  prior  enactment,  which  is  substantially  the 
same  as  the  above  clause,  it  hath  been  adjudged,  (a) 

1st.  That  an  order  of  Sessions  must  shew,  that  there 
were  no  proper  materials  to  be  found  in  or  upon  the 
wastes  or  common  grounds  near  the  highway;  for  the 
surveyors  are  not  warranted  to  dig  in  the  private  soil  for 
all  the  species  of  materials,  because  some  of  these  species 
are  not  to  be  found  in  or  upon  the  said  wastes  or  common 
ground :  and  that  it  ought  to  specify  what  cannot  be 
found  in  or  upon  the  wastes  or  common  grounds,  and 
what  may  be  found  in  the  private  soil,  and  that  they 
must  previously  know  that  it  is  to  be  found  there ;  or  at 
least  have  a  reasonable  prospect  of  finding  it  there,  for 
that  they  cannot  dig  to  try  for  it  in  the  private  soil. 

2dly.  That  an  order  of  Sessions  to  dig  generally  is 
bad;  for  they  must  fix  upon  a  particular  part,  and  not 
leave  it  to  the  discretion  of  the  siurveyor. 


(a)  See  1  Hawk.  P.  C.  c.76.  s.  119,  &c.— Kcx  c,  Manuing,  1  Burr' 

382. 
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Sdly.  That  satisfaction  must  be  awarded  to  the  owner, 
olr  to  the  occupier,  or  to  both,  according  to  the  damages 
sustained  by  the  one,  or  by  the  other,  or  by  bodi. 

4dily.  That  notice  to  the  occupier  is  sufficient,  and  it 
is  sufficient  to  state,  that  it  was  left  at  his  place  of  abode. 

In  the  case  of  Boyfield  v.  Porter  (a),  the  plaintiflT 
brought  trespass  against  the  surveyors  of  the  highways 
for  entering  his  close,  called  Coy's  Close.  At  the  trial 
At  Nisi  Prius,  it  appeared,  that  there  was  a  stone-pit  in 
the  Vicar's  Close  (next  but  one  to  Coy's  Close,  but  in  the 
opposite  direction  from  that  part  of  the  road  to  which 
the  materials  for  repair  were  to  be  carried,)  out  of  which 
there  was  an  old  carriage-way  leading,  though  some- 
what circuitously,  to  that  part  of  the  highway  which 
was  under  repair;  but  that  the  defendants  had  forsaken 
the  old  way,  and  had  broken  up  the  plaintiflTs  close,  and 
had  made  a  new  way  over  it  into  the  highway  (6),  and 
had  for  that  piurpose  cut  down  his  fence  and  put  up  a 
giUe.  The  defendants  having  paid  twenty-four  shillings 
into  Court  under  the  79th  section  of  the  Act,  the  ques- 
^n  between  the  parties  was  upon  the  sufficiency  of  the 
amends.  The  defendants  contended  for  a  nonsuit,  as  the 
Act  authorized  the  obtaining  the  refuse  stone,  and  carry- 
ing it  over  the  plaintiff's  land  to  the  road  under  repair, 
aCibject  to  a  satisfaction  to  be  subsequently  ascertained  in 
the  method  prescribed  in  the  S9th  section.  The  plaintiff 
c<mtended  that  the  defendants  ought  to  have  tendered 
adequate  compensation  be/ore  they  did  any  act  The 
learned  Judge  being  of  opinion  with  the  defendants,  non- 
Bttited  the  plaintiff.     Upon  motion  to  set  aside  the  non- 


(c)  13  East,  900.  by  a  map,  to  be  about  two-thirds 

(ft)  The    new  way  appeared,       nearer  than  the  old  way. 
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suit,  the  decision  at  NisiPrius  was  confinned  bj  the  Court 
of  K.  B.  Fer  Lord  Ellenborougfa,  C.  J.  ''  The  conreoi* 
ence  of  the  casei  as  well  as  the  &ir  meaning  of  thewordi^ 
requires  that  the  satisfaction  should  be  made  subaeqoent 
and  not  antecedent  to  the  damage  committed:  for  the 
mere  difference  of  the  weather,  whether  wet  or  dry  dur- 
ing the  continuance  of  the  operation,  may  make  great 
difference  in  the  amount  of  the  injury  done  to  the  land* 
and  in  the  consequent  compensation.  Then,  as  to  the 
sufficiency  of  the  amends,  it  was  not  the  meaning  of  the 
Legislature  that  it  should  be  settled  at  Nisi  Prius;  ibr 
the  Act  says,  in  terms,  that  if  the  parties  cannot  agree* 
*■  Then  such  satisfaction  and  recompence  shall  be  settled 
'  and  ascertained  by  order  of  one  or  more  justice  or  jm- 
*  tices  of  the  peace  of  the  limit  where  such  land  or  ground 
'  shall  lie/  The  parties,  therefore,  have  no  choice  of 
any  other  tribunal  to  settle  the  amends  in  any  case  withia 
the  Act," 

It  seems  that  if,  in  the  above  case,  the  plaintiff  had 
proceeded  against  the  surveyors,  for  wantonly  trespasaing 
over  his  land,  inasmuch  as  there  existed  an  old  road» 
which  was  sufficient  for  the  purpose  required,  he  would 
have  succeeded.  For  Lord  EUenborough  said,  '*  If,  in- 
deed, the  trespass  be  committed  maliciously,  and  not  for 
the  purposes  of  the  Act,  it  is  not  a  case  within  it>  and 
the  plaintiff  would  be  entitled  to  recover  dtoiages  by  the 
verdict  of  a  jury.  But  that  was  not  the  case  submitted 
to  the  learned  Judge  at  the  trial."  And  per  Bayley,  J. 
*'  Where  there  is  a  subsisting  road,  by  which  the  mate- 
rials may  be  carried,  the  surveyors  are  not  wantonly  to 
deviate  from  that,  and  to  make  a  new  road  for  the  pur- 
pose; but  where  there  was  not  a  convenient  road  beforej 
the  Act  authorizes  the  making  of  a  new  road.** 
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Asieuwfeni  may  be  made,  for  tie  purchase  <{f  maie^ 
riaUi — ^If  Buffident  materials  cannot  be  had  by  any  of  the 
ways  and  means  already  stated,  the  30th  section  of  the 
Act  directs,  that  an  assessment,  not  exceeding  sixpence 
in  the  pound,  shall  be  made,  for  the  purpose  of  a(»taining 
the  necessary  materials.  This  enactment  will  be  noticed 
wider  the  next  head  of  this  section,  which  will  detail  the 
pnmsions  with  regard  to  assessments  in  general. 

PSis  or  holes,  made  in  getting  materials,  to  be  filled 
mp  or  fenced  off, — By  Section  SI,  If  any  surveyor,  or 
person  employed  by  him,  shall,  by  reason  of  the  searching 
fbr»  digging,  or  getting  any  gravel,  sand,  stones,  chalk, 
day,  or  other  materials  for  repairing  any  highways,  make, 
or  cause  to  be  made,  any  pit  or  hole  in  any  such  lands  or 
grounds,  rivers  or  brooks,  as  aforesaid,  wherein  such  ma- 
terials shall  be  found,  such  surveyor,  person  or  persons^ 
shaD  forthwith  cause  the  same  to  be  sufficiently  fenced 
o€^  and  such  fence  supported  and  repaired  during  such 
time  as  the  said  pit  or  hole  shall  continue  open;  and  shall 
within  three  days  after  such  pit  or  hole  shall  be  opened 
or  made,  where  no  gravel,  stones,  or  materials  shall  b^ 
fimnd,  cause  the  same  to  be  forthwith  filled  up,  levelled, 
and  covered  with  the  turf  or  clod  which  was  dug  out  of 
the  same;  and  where  any  such  materials  shall  be  found, 
within  fourteen  days  after  having  dug  up  sufficient  materials 
in  inch  pit  or  hole,  cause  the  same  to  be  filled  up,  sloped 
down,  or  fenced  ofi^  and  so  continued; — and  every  sur- 
veyor shall,  within  twenty  days  after  he  shall  be  appointed 
to  thatoffio^,  cause  all  the  said  pits  and  holes,  which 
flhall  then  be  open  and  not  likely  to  be  fiirther  useful,  to 
be  filled  up  or  sloped  down  in  manner  aforesaid;  and  if 
they  are  likely  to  be  further  usefiil,  he  shall  secure  the 
tame  by  posts  and  rails  or  other  fences,  to  prevent  acci* 
doits  to  persons  or  cattle : — and  in  case  such  surveyor. 
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person  or  persons,  shall  neglect  to  fill  up»  slope  dovQf  or 
fence  off)  such  pit  or  hole,  in  manner  and  within  the  time 
aforesaid,  he  or  they  shall  forfeit  the  sum  of  ten  shillingi 
for  every  such  default; — and  in  case  such  surveyor,  per- 
son or  persons,  shall  neglect  to  fence  off  such  pit  or  hokf 
or  to  slope  down  the  same,  as  herein  before  directed,  fiv 
the  space  of  six  days  after  he  or  they  shall  have  received 
notice  for  either  of  those  purposes  from  any  justice  of 
the  peace,  or  from  the  owner  or  occupier  of  such  sevend 
ground,  river,  or  brook,  or  any  person  having  right  of 
common  within  such  common  or  waste  lands  as  aforesaid^ 
and  such  neglect  and  notice  shall  be  proved  upon  oath 
before  one  or  more  of  the  said  justices  of  the  peace,  such 
surveyor,  person  or  persons,  shall  forfeit  and  pay  any 
sum,  not  exceeding  ten  pounds  nor  less  than  forty  shilf 
lings,  for  every  such  neglect,  to  be  determined  and  ad- 
judged by  such  justice  or  justices,  and  to  be  laid  out  and 
applied  in  the  fencing  off,  filling  up,  or  sloping  down, 
such  pit,  or  hole,  and  toward  the  repair  of  the  roads  m 
the  parish,  township,  or  place  where  the  oflTence  shall  be 
committed,  in  such  manner  as  the  said  justice  or  justices 
shall  direct  and  appoint;  which  forfeiture,  in  case  the 
same  be  not  forthwith  paid,  shall  be  levied  as  other  for- 
feitures are  hereinafter  directed  to  be  levied  (a). 


Limitation  of  time  when  materials  are  to  be  dug  for  i 
other  parishes. — By  Section  32,  No  stone,  gravel,  or  mar 
terials,  to  be  dug  for  the  use  of  any  other  parish,  town* 
•hip,  or  place,  than  that  wherein  the  same  are  found, 
shall  be  removed  or  carried  from  the  place  where  thej 
shall  be  so  dug  at  any  other  time  than  between  the  lat 
day  of  April  and  the  1st  day  of  November,  or  in  the  tioie 
of  hard  frost  in  the  winter  season. 

(a  )  By  s.  72.— See  post,  Chapter  VI. 
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PtnkUy  for  damaging  bridges,  miUs,  buUdrngs,  ^. — 
By  seeik  83,  If  any  person  shall  digi  or  cause  to  be  dug, 
materials  for  the  highways,  contrary  to  the  direction  of 
this  Act,  whereby  any  bridge,  mill,  building,  dam,  high- 
way, ford,  mines,  or  tin  works  may  be  damaged  or  endan- 
gered, every  ofiender  therein  shall  forfeit,  for  every  such 
oflfence,  any  sum  not  exceeding  five  pounds,  nor  less  than 
twenty  shillings,  at  the  discretion  of  the  court  or  justices 
before  whom  complaint  thereof  shall  be  made. 

Surveyor  may  contract  for  ilte  getting  and  carryif9g  of 
materials. — And  by  Sect.  49,  It  is  enacted.  That  in  every 
parish,  township,  or  place,  where  a  sufficient  quantity  of 
stone,  gravel,  chalk,  or  other  materials,  cannot  be  pro- 
Tided  and  carried  by  the  labourers  and  teams  required  by 
this  Act  to  perform  statute  duty  within  such  parish,  town- 
ship, or  place,  the  said  surveyor  shall  and  is  hereby  re- 
quired to  contract  for  the  getting  and  carrying  thereof, 
(m  the  presence  of  the  said  assistant,  if  any  such  shall 
be  appointed),  at  a  meeting  to  be  held  for  that  purpose, 
of  which  ten  days  notice  in  writing  shall  be  given,  by 
fixing  the  same  upon  the  door  of  the  church  or  chapel 
of  such  parish,  township,  or  place,  or  if  there  be  no 
church  or  chapel,  at  the  most  public  place  there;  which 
notice  shall  specify  the  work  to  be  done,  and  the  time 
and  place  for  letting  thereof. 

Penalty  upon  surveyor's  /uiving  a  sftare  in  any  con- 
iractf  or  in  the  sale  of  any  materials. — And  by  the  same 
Section,  if  any  surveyor  shall  have  any  part,  share,  or  in- 
terest, directly  or  indirectly,  in  any  such  contract,  or  in 
any  other  contract  or  bargain  for  work  or  materials,  to  be 
made,  done,  or  provided,  upon,  for,  or  on  account  of  any 
of  the  highways,  roads,  bridges,  or  other  works  what- 
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soever,  under  bb  care  or  management; — or  shall,  upon 
his  own  account,  directly  or  indirectly,  let  to  hire  any 
teami  or  sell  or  dispose  of  any  timber,  stone,  or  other 
materials,  to  be  used  or  employed  in  making  or  repairing 
such  roads,  bridges,  or  other  works  as  aforesaid,  (unless 
a  licence  in  writing  for  the  sale  of  any  such  materials,  or 
to  let  to  hire  any  such  team,  be  first  obtained  from  some 
justice  of  the  peace  within  that  liknit;)  he  shall  forfeit  for 
every  such  offence  the  sum  of  jf  10,  and  be  for  ever  after 
incapable  of  being  employed  as  a  surveyor,  with  a  salary, 
under  the  authority  of  this  Act 

IV.  The  imposition  of  assessments^  where  the  statute 
duty  and  composition  are  insufficient* 

Power  to  levy  assessment  for  the  purchase  of  vkite- 
rials.— By  Stat.  13  Geo.  3.  c.  78.  s.  30,  After  reciting, 
that  in  some  parishes,  townships,  or  places,  there  may  not 
be  sufficient  materials  for  the  repair  of  the  highways 
within  the  same,  nor  within  the  waste  lands,  common 
grounds,  rivers,  or  brooks  of  any  other  parish,  township, 
or  place,  lying  within  a  convenient  distance  from  such 
highway,  by  reason  whereof  the  surveyor  of  such  highway 
may  be  forced  to  buy  such  materials,  and  to  make  recom- 
pence  and  satisfaction  to  the  owner  or  occupier  of  in- 
closed lands  for  damage  which  may  be  done  by  getting 
and  carrying  thereof;  and  that  no  provision  is  made  for 
raising  a  fund  to  reimburse  the  expences  thereof,  and 
also  such  expences  as  the  said  surveyors  may  incur  by 
erecting  guide-posts,  or  other  posts  or  stones,  and  by 
making  or  repairing  such  trunks,  tunnels,  plats,  bridges, 
or  arches,  as  aforesaid,  and  by  rendering  satisfaction  for 
damages  done  to  lands  by  the  maldng  of  new  ditches  or 
drains,  nor  for  the  salary  to  be  paid  by  such  parish, 
township,  or  place,  to  such  surveyor  as  aforesaid: — It  is 


,* 
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eiUictod,  '^t  upon  application  by  such  surveyor  to  the 
justices  of  the  peace,  at  their  Special  Sessions,  and  oath 
made  of  the  sum  or  sums  of  money  which  he  hath  bond 
Jide  kid  out  and  expended,  or  which  will  be  required  for 
the  purposes  aforesaid,  the  said  justices,  or  any  two  or 
more  of  them,  shall,  and  they  are  hereby  empowered,  by 
warrant  (a)  under  their  hands  and  seals,  to  cause  an 
equal  assessment  to  be  made  for  the  purposes  aforesaid 
upon  all  occupiers  of  lands,  tenements,  woods,  tithes  and 
hereditaments,  within  such  parish,  township,  or  place, 
where  such  money  shall  be  so  expended  or  laid  out  ;-— 
Jand  the  same  shall  be  made  and  collected  by  such  person 
or  persons,  and  allowed  in  such  manner,  as  the  said  juis« 
tiees  by  their  order  at  such  Sessions,  shall  direct  and  ap- 
point in  that  behalf; — ^and  the  money  thereby  raised  shall 
be  employed  and  accounted  for,  'according  to  the  direc- 
tioB  of  the  said  justices  for  the  purposes  aforesaid;  and 
the  said  assessment  shall  be  levied  in  such  manner  as 
hereinafter  mentioned: — Provided  nevertheless,  that  no 
aaaeMment  to  be  made  for  those  or  any  of  those  pur* 
poses,  in  any  one  year,  shall  exceed  the  rate  of  sixpence 
in  the  pound  of  the  yearly  value  of  the  lands,  tenements^ 
woods,  tithes,  and  hereditaments,  so  to  be  assessed. 

Power  to  levy  assesMteni,  far  the  purpose  qf  repair 
in  general — ^By  Stat.  IS  Geo.  3.  c  78.  s.  45,  If  upon 
application  of  the  surveyor  of  the  highways  for  any  pa- 
jriflh,  township,  or  place,  to  the  justices  of  the  peace  for 
jthe  limit  wherein  such  parish,  township,  or  place  lieth, 
jaft  fheir  General  or  Quarter  Sessions  of  the  peace,  or  at 


(c)  See  Form,  Appendix,  No.  XXV. 
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some  Special  Sessions  for  the  highwajrSf  ihe  said  jufltiee* 
shall  be  fully  satisfied,  by  proof  upon  oath,  that  the  dutj 
hereby  directed  to  be  performed,  and  the  moaej  heiebj 
authorized  to  be  collected  and  received,  has  been  per- 
formed, applied,  and  expended,  according  to  the  dine* 
tions  of  this  Act;  or  shall  be  fuDy  satisfied  that  the  oohh 
mon  highways,  bridges,  causeways,  streets,  or  payements^ 
belonging  to  such  parish,  township,  or  pLice,  are  so  fitf 
out  of  order  that  they  cannot  be  sufficiently  amended  and 
repaired,  paved,  cleansed,  and  supported,  by  the  meant 
hereinbefore  prescribed,  (notice  being  first  given  (a)  of 
such  intended  application,   at  the  church  or  chapel  of 
such  parish,  (ownship,  or  place,  on  some  Sunday  preoed- 
kig  such  Quarter  or  Special  Sessions;  or  if  the  place  be 
extra-parochial,  notice  in  writing  being  first  given  of  nidi 
intended  application  to  'some  of  the  principal  inhabitaiiti 
residing  in  such  extra-parochial  place,  a  week  at  kut 
before  such  General  or  Special  Sessions):  then  and  in 
any  of  the  said  cases,  an  equal  assessment  upon  all  and 
every  the  occupier  of  lands,  tenements,  woods,  tiAea, 
and  hereditaments,  within  any  such  parish,  township,  or 
place,  shall  or  may  be  made  or  collected  by  such  person 
and  persons,  and  allowed  in  such  manner  as  the  aaid 
justices  by  their  order  (6),  at  such  General  or  Special 
Sessions,  shall  direct  and  appoint  in  that  behalf; — and 
the  money  thereby  raised  shall  be  employed  and  accounted 
for,  according  to  the  orders  and  directions  of  the  aaid 
justices,  for  and  towards  the  amending,  repairing,  paving, 
cleansing,    and  supporting   such  highways,    causewaja^ 
streets,  pavements,  and  bridges,   from  time  to  time,  aa 
need  shall  require. 


(a)  See  Form,  Appendix,  No.  XXVL 
( 6 )  See  Form,  Appendix,  No.  XXV. 
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'  LmSUmHon  to  amownt  of  aj«eiim^fi/.-^But  \rj  SecL  46* 
Ik  is  provided,  that  the  assessment  herein  last  before  au« 
thoriiedt  and  the  assessment  hereinbefore  authorised («)» 
fiv  baying  materials,  making  satisfaction  for  damages^ 
eveeting  guide-posts,  and  paying  the  surveyor's  salary, 
sUU  not  to^gether  in  any  one  year  exceed  the  rate  of 
imie  penoe  in  die  pound  of  the  yearly  value  of  the  lands, 
tenements,  woods,  tithes,   and  hereditaments,    so  to  be 


Before  these  enactments  were  made,  it  was  decided,  in 
llie  case  of  Rex  v.  The  Inhabiiamis  of  Siroud{h\  that 
m  order  for  imposing  a  rate  towards  the  repairs  of  the 
fcj^wajrs  was  void,  1st,  Because  it  did  not  appear  but 
tlMt  the  statute  labour  was  sufficient,  and  £dly.  Because 
mig  Che  oecupiers  of  lamd  were  charged,  whereas  others 
equally  lisbie* 


Oecitfiier  of  ^i/Ae^ .— Upon  the  above  clauses,  and  also 
upon  the  S^ai.  48  Elis.  c.  2.  (for  the  relief  of  the  poor) 
eeveral  cases  have  been  decided,  as  to  the  question,  whe- 
dier  a  transmutation  of  tithes,  (as  for  examjde,  where 
vader  an  Indosure  Act  a  corn-rent  is  allotted  in  lieu  of 
tidies,)  aheis  the  nature  of  the  income  received  by  the 
parson,  so  Ceut  as  to  relieve  him  from  all  Uatnlity  to  be 
to  the  highway  or  poor  rates. 


Tke  words  of  43  Elis.  c  2.  are  somewhat  different  from 
timae  nsed  in  the  above  enactments.  The  assessment 
-dMK  is  direeted  to  be  made  upon  ^*  every  inhabitant,  par- 
MO,  and  near,  and  every  odier  occupier  of  lands,  houses, 
iidies  impropriate,  propriations  of  tithes,  coal  mines,  or 


(«)nvtkSD.  nie sate,  p.  160.  (»)  lStni.3t5. 
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saleable  underwoods."  But  the  effect  'seems  to  lie  Ihe 
same  in  both  Acts,  as  to  the  specific  subject  of  tttfaet* 
Although  in  the  Poor  Act,  a  parson  and  vicar  are  rate* 
able  eo  nomine^  yet  as  to  their  tithes,  they  are  liaUe  in 
respect  of  the  occupation  thereof,  which  teems  to  RasH 
milate  their  situation  under  this  and  under  the  Ifighwtff 
Act.    Thb  appears  at  least  to  be  the  better  opinion* 

In  the  case  of  Rex  y.  The  Justices  of  Buekmghmm^ 
shire  (a),  the  Court  of  K.  B.  admitted  that  it  was  a  doubt- 
ful point,  whether  a  parson,  who  lets  his  tithes  firom  year 
to  year  to  the  occupiers  of  the  lands  respectively  wkereea 
they  are  produced,  is  liable  to  be  rated  to  the  repair  of 
the  highways:  and,  therefore,  they  refused  to  issue  R 
mandamus,  commanding  the  justices  to  grant  awaiTRBt 
of  distress  for  enforcing  payment  of  such  an  assessment; 
as  it  might  possibly  render  the  justices  liable  to  an 
action. 

Later  decisions,  however,  seem  to  have  dispelled  ibis 
•doubt;  although  the  exact  question  which  arose  in  the 
Rbove  case  has  not  come  before  the  Court.  By  these  it 
appears  to  be  settled,  that  what  is  substituted  for  tithei 
is  liable  to  the  same  burthens,  as  would  be  chargeaUe 
upon  the  tithes  themselves. 

In  the  case  of  Rex  v.  Boldero{b),  an  Indosure  Act 
directed  that  the  Commissioners  should  ascertain  the  an- 
nual value  of  all  the  lands  and  grounds  liable  to  the  pRj^ 
ment  of  tithes,  and  also  what  yearly  sum  would,  accord«^ 
.ing  to  that  valuation,  be  equivalent  to  one-fiflh  part  of  the 
arable  lands,  &c«   And  the  Commissioners  were  to 


(a)  I  B.  dE  C.  485.  caie  of  Lowadet  v.  Hone,  %  W* 

(  6 )  4  B.  dc  C.  4ar.  —  See  the       BUck.  It5t.  to  the  Mme  eflto. 
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tain  the  proportioiis  of  that  yearly  sum  to  he  chargecl 
lipon  the  seyeral  estates^  as  a  yearly  renif  aod  payable 
thereout  respectively  to  the  rector  and  his  wccessors^  in 
lieu  of  the  tithes  thereof.  And  after  the  commencement 
of  the  said  yeajly  rents,  the  tithes,  &c«  were  to  be  extin- 
guished. 7^  Court  of  K.  B.  held,  that  the  rector  waa 
liable  to  be  rate4  ^  th^  poor  in  respect  of  this  rent  or 
annual  payment.  Per  Bayley,  J.  "  It  appears  to  me,  that 
jn  the  present  case,  the  money-payment  is  liable  to  the 
same  burthens,  as  the  lithes  for  which  it  was  substituted* 
It  isj,  indeed,  called  a  rent,  but  in  fact,  is  nothing  more 
than  a  sum  of  money  paid  annually  in  lieu  of  tithes  (a), 
and  is  not  to  have  all  the  attributes  of  a  rent,  although 
the  Act  gives  the  same  mode  of  recovering  it.**  Per 
Holroyd,  J.  **  It  is  clear,  as  a  general  proposition,  that 
pot  only  tithes  but  also  compensations  in  Ueu  of  then^ 
jpjre  rateable^** 

The  above  decision  has  been  expressly  followed,  in  the 
instance  of  highways,  in  the  case  of  Jtex  v*  Lacy{b)m 
"Rj  the  Indosure  Act,  the  Commissioners  were  '*  to  affix 
a  £ur  dear  annual  rent  or  sum  of  money  per  acre  in  lieu 
of  the  great  tithes  and  moduses,  and  as  an  adequate  com- 
pensation and  satisfaction  for  the  same."  The  Court  held, 
that  the  rector  was,  in  respect  of  such  rents,  rateable  to 
the  repair  pf  the  highways.  Per  Cur.  Since  the  case  of 
Rex  y.  Boldero,  it  must  be  considered  as  settled,  that  the 
corn-rents  would  stand  upon  the  footing  of  the  tithes  and 
moduses  for  which  they  were  substituted. 

In  the  last  case,  the  Inclosure  Act  directed  the  rents 
to  be  estimated  according  to  the  net  value  of  tithes  and 


(c)  This  teems  to  be  a  direct       Rex  v.  The  Jai  tices  of  Bocks,  sop. 
answer  to  the  donbt  expressed  io  (  ft  )  6  B.  &  C.  709. 
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inodiuieBy  atad  it  was  insisted,  that  by  nei  wtbie  was  to  M 
understood  the  Yslue  free  from  rates.  But  ihe  Court 
thought  otherwise. 

IfVherei  however,  the  Act,  which  directs  that  a  yearly 
sum  shall  be  paid  in  lieu  of  tithes,  provides  for  the  pay- 
ment  thereof  ''  free  and  dear  of  all  rates,  taxes,  and  de» 
*'  ductions  whatsoever,**  or  ''  free  from  all  taxes  and  de^ 
"  ductions  whatsoever'*  (omitting  the  word  **  rates**);  in 
such  a  case  the  parson  will  not  be  rateable  in  respect  of 
such  yearly  sum,  either  to  the  relief  of  the  poor,  or  tQ 
the  repair  of  the  highways  (a). 

Power  to  levy  an  additional  assessment. — 'By  Stahde 
54  Geo.  S.  c.  109.  s.  1,  After  reciting,  that  by  13  Geo.  9. 
t.  78,  the  justices  of  the  peace,  at  their  Greneral  Quarter 
or  Special  Sessions  for  the  highways,  are  empowered  tD 
allow  certain  assessments  to  be  made  and  collected  for  the 
maintenance  and  repair  of  the  highways:  and  that  it  had 
been  found  by  experience,  that  the  assessments,  which 
are  authorized  by  that  Act,  are  not  suflScient  for  the  pu^ 
poses  to  which  the  same  are  therein  directed  to  be  apr 
plied:  It  is  therefore  enacted.  That  if  upon  the  application 
of  the  surveyor  of  the  highways  of  any  parish,  townslup^ 
or  place,  to  the  justices  of  the  peace  at  their  General  or 
Quarter  Sessions,  or  at  a  Special  Sessions  for  the  higib- 
ways,  the  said  justices  shall  be  fuUy  satisfied  that  the 
common  highways,  bridges,  causeways,  streets,  or  pave- 
ments, belonging  to  such  parish,  township,  or  place,  ai^ 
so  far  out  of  order,  that  they  cannot  be  suffidendy 
amended  and  supported  by  the  means  in  the  said  therein 


(«)  Cbatfield  v.  Rustoo,  SB.       6  B.  &  C.  S74.— And  ict  Rex  «. 
Si  C.  865.— Mitchell  o.  Fordham,       Tobm,  Dong.  401. 


urma  jkssiMiiEHTa.  181 

MSofte  recited  Act  (a)  pwacribed,  and  by  the  assemnenti 
therem  authorised  to  be  made  and  collected^  it  shall  be 
lawful  for  the  said  justices  to  authorize,  order,  and  direct 
an  additional  assessment  to  be  made  on  such  parish,  town- 
Aip,  or  place  (oyer  and  above  all  the  assessments  by  the 
said  Act  authorized  to  be  made  and  collected);-— which 
«aid  additional  assessment  shall  be  levied  and  o^ected 
by  the  same  means,  and  in  the  same  manner  and  form,  as 
is  directed  for  the  levying  and  collecting  the  assessments 
made  under  the  authority  of  the  said  therein  before  re- 
cited Act|  and  upon  the  same  persons  as  are  therein  de- 
dared  to  be  liable  to  be  rated  to  the  said  assessments. 

Notice  to  be  given  before  any  additional  aseesiment  be 
applied  for. — By  Section  2,  It  is  provided.  That  no» 
tice  (6)  of  such  intended  application  shall  be  first  proved 
before  the  said  justices,  upon  the  oath  of  the  surveyor 
making  such  appUcation,  to  have  been  given  at  the  church 
cr  chapel,  on  two  Sundays  preceding  such  General  or 
Quarter  Sessions,  or  Special  Sessions  for  the  highways; 
or  in  townships  or  places  where  there  are  no  churches  or 
chapels,  to  have  been  stuck  up,  in  writing,  in  two  or  more 
conspicuous  places  within  the  said  townships  or  places, 
tat  one  week  at  least  previous  to  such  General  or  Quarter 
Sesnmis,  or  Special  Sessions  for  the  highways;  or  in 
eactm-parochial  places,  to  have  been  given  in  writing  to 
some  of  the  principal  inhabitants  residing  in  such  extra* 
parodual  place,  a  week  at  least  before  such  Greneral  or 
Quarter  Sessions,  or  Special  Sessions  for  the  highways; 
in  order  that  any  person,  hable  to  be  rated  to  the  assess^ 
ment  intended  to  be  applied  for,  may  attend  at  such  Ge^ 
neral  or  Quarter  Sessions,  or  Special  Sessions,  if  he  shall 


(  «)  15  Gm  3.  c  78.  (  6  )  See  Form,  Appendix,  No.  XX VL 
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think  &t,  there  to  state  to  the  said  justicea  any  otgeettoBt 
which  he  may  have  to  the  making  and  eoUectiDg  of  racii 
assessment. 

Limiiaiion  to  the  amount  of  the  assessment. — ^By  See* 
Hon  3f  It  is  provided.  That  the  assessment  herein  aatho- 
rized  shall  not  exceed  the  rate  of  one  shilling  and  Qipe 
pence  in  the  pound,  on  the  actual  value  at  the  time  of 
making  such  additional  assessment. 

Assessment  for  the  widening  of  roads. — ^By  Siaiule 
13  Geo.  3.  c.  78.  s.  16.  (a)^  Anassessment,  not  exceeding 
sixpence  in  the  pound,  is  authorized  to  be  levied  for  the 
particular  purpose  of  widening  or  diverting  roads,  when 
the  surveyor  shall  not  otherwise  have  money  su^cient  po 
effect  such  alteration. 

Mode  of  enforcing  payment  of  the  sums  assessed*-^ 
By  Section  67,  of  the  same  Act,  If  any  person  shall  re* 
fuse  or  neglect  to  pay  the  sum  or  sums  assessed  upon  him 
by  any  assessment  made  in  pursuance  of  this  Act,  witbhi 
ten  days  after  demand  thereof  made,  the  same  shall  and 
may  be  levied  by  tlie  surveyor  or  any  other  person  or 
persons  authorized,  by  warrant (6)  under  the  hand  and 
aeal  of  one  justice  of  the  peace  having  jurisdiction  therein^ 
by  distress  and  sale  of  the  goods  and  chattels  of  the  perr 
son  so  refusing  or  neglecting,  rendering  the  overplus  to 
the  owner  or  owners  thereof,  the  necessary  chargies  of 
making  such  distress  and  sale  being  first  deducted; — And 
in  default  of  such  distress  (c),  it  shall  be  lawful  for  any 
such  justice  to  commit  ((/)  the  person  so  refusing  or  ne» 


(a)  Vide  post,  Chapter  V.  s.  2.  (c)  See  Form  of  Retnni,  Ap- 

(  6  )  See  Forni  of  Summons  and  pendix,  No.  LXI. 

Warrant,  Appendix, Nos.  XXVII.  (  d )  See  Form  of  Commitment, 

XXVIII.  Appendix,  No.  LXII.             v 
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fleeting  to  the  conmion  gaol,  there  to  remain  iintQ  he 
ahall  have  paid,  the  sum  so  assessed,  and  the  costs  and^ 
charges  occasioned  hy  such  neglect  or  refusaL 

Indigent  persons  exempted  from  payment^'^Bj  Sec^ 
iion  5,  of  stai.  34  Geo.  3.  c.  74.  before  noticed  (a),  the, 
justices  are  empowered  to  exempt  poor  persons  from  th« 
pajnment  of  all  rates,  assessments,  or  composition  what** 
foever. 

V.  Certain  miscellaneous  regulations,  as  to  repair  in  ge^ 
neral;  and  as  to  tlie  execution  of  the  several  Acts. 

1st.    As  to  Repair  in  general. 

As  to  the  width  of  highways.-^By  Statute  13  Geo.  3, 
c  78«  8. 15,  The  surveyors  of  the  highways  are  required  to 
make,  support,  and  maintain,  every  public  cart-way  lead- 
ipg  to  any  market-town,  tweuty  feet  wide  at  the  least ; 
^d  every  public  horse-way  or  drift-way,  eight  feet  wide 
at  the  least ;  if  the  ground  between  the  fences  inclosing 
J^e  same  wil)  admit  thereof. 

Justices  may  order  wliat  highways  shall  be  first  r^- 
paired.— By  Stat.  13  Geo.  3.  c.  78.  s.  S5,  The  said  jus- 
tices 0{  the  peace,  at  any  Special  Sessions  to  be  held  b^ 
virtue  of  this  Act,  may,  by  writing  (6)  under  their  hands 
and  seals,  order  and  appoint  those  highways  (not  being 
tmmpike  road)  which  in  their  opinion  do  most  want  repair 
yrithin  their  jurisdiction,  to  be  first  amended,  and  at  what 
time  and  in  what  manner  the  same  shall  be  amended ;  ac; 
cording  to  whicjh  order,  if  such  there  be,  all  and  singular 
the  respective  surveyors  of  the  said  highways  are  hereby 
fequired  to  proceed  within  their  respective  liberties. 


(«)  See  ante,  p.  147.  {b)  See  t'oroi,  Appendix,  No.  XXIX. 
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JuiHees  may  order  highways ,  liable  to  be  repaired  tgi 
tenure,  to  be  repaired. — By  StaL  13  Greo.  3.  c.  78.  b.  28, 
Erery  surveyor  shall  and  may^  from  time  to  tinie,  give 
information  (a)  upon  oath  to  the  said  justices,  or  any  two 
or  more  of  them,  of  all  such  highways,  and  of  all  bridges, 
causeways,  or  pavements,  upon  such  highways,  as  are  oat 
of  repair,  and  ought  to  be  repaired  by  any  person  or  per* 
sons,  bodies  politic  or  corporate,  by  reason  of  any  gran^ 
tenure,  limitation,  or  appointment,  of  any  charitable  gift, 
or  otherwise  howsoever;  and  the  said  justices  shall  limit 
a  time  for  repairing  the  same,  of  which  notice  shall  be 
given  by  the  said  surveyor  to  the  occupier  or  occupiers 
of  the  lands  or  tenements  liable  to  the  burthen  of  such 
repairs,  or  to  such  other  person  or  persons,  bodies  po» 
litic  or  corporate,  as  are  chargeable  with  the  same; — ^And 
if  such  repurs  shall  not  be  effectually  made  within  the 
time  so  limited,  the  said  justices  shall  and  are  hereby  re* 
quired  to  present  such  highways,  bridges,  causeways,  or 
pavements,  so  out  of  repair,  together  with  the  person  <hp 
persons,  bodies  politic  or  corporate,  liable  to  repair  the 
same,  at  the  next  General  Quarter  Sessions  of  the  peace 
for  the  limit  wherein  such  highways  shall  lie;  and  the 
justices  at  such  Quarter  Sessions  may,  if  they  see  joat 
cause,  direct  the  prosecution  to  be  carried  on  at  the  ge* 
neral  expence  of  such  limit,  and  to  be  paid  out  of  the 
general  rates  within  the  same. 

Persons  enfeoffed  with  lands  for  repair,  %c.  shatt  lei 
them  at  their  most  improved  value. — By  Stat*  13  Geo.  9L 
c.  78.  8.  51,  Where  any  lands  have  been  or  shall  be 
given  for  the  maintenance  of  causeways,  or  pavementiy 
highways,  and  bridges,  all  such  persons  who  are  or  shall 
be  enfeoffed  or  trusted  with  any  such  lands,  shall  let  theni 


.(a)  See  Foiniy  Appendix,  No.  XXX. 
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to  fiurm  at  the  most  improved  yearly  value  without  fine:— 
And  the  justices  of  the  peace,  in  their  open  Sessions, 
shall  and  may  inquire,  by  such  ways  and  means  as  they 
ahaH  think  fitting,  into  the  value  of  all  such  lands  so 
given  or  to  be  given,  and  order  the  improvement  and  em- 
ployment of  the  rents  and  profits  thereof  according  to  the 
win  and  direction  of  the  donors  of  such  lands,  if  they 
find  that  the  persons  so  entrusted  have  been  negligent  or 
jbulty  in  the  performance  of  their  trust,  (except  such 
lands  have  been  given  for  the  uses  aforesaid  to  any  cot 
lege  or  hall  in  either  of  the  universities  of  this  kingdom 
which  have  visitors  of  their  own),  any  law,  statute,  usage, 
or  custom,  to  the  contrary  notwithstanding. 

Am  to  the  application  of  penalties^  %c. — By  Statute 
IS  Geo.  3.  c  78.  s.  72,  All  penalties  and  forfeitures,  when 
levied  as  therein  directed,  shall  be  paid,  one  half  to  the 
informer,  and  the  other  half  to  the  surveyor  of  the  high- 
way where  the  offence,  &c.  shall  happen,  to  be  applied 
itowards  the  repair  thereof,  unless  otherwise  directed  by 
this  Act;  but  in  case  the  surveyor  shall  be  the  informer, 
then  the  whole  shall  be  employed  towards  the  repair  of 
^uch  highway  (a). 

JHtehes,  drains,  ^c— By  Stat.  13  Geo.  3.  c  78.  s.  8, 
It  is  enacted.  That  ditches,  drains,  or  water-courses,  of 
a  sufficient  depth  and  breadth  for  keeping  all  the  high- 
ways dry,  and  conveying  the  water  firom  the  same,  shall 
be  made,  scoured,  cleansed,  and  kept  open,  and  sufficient 
tranks,  tunnels,  plats  or  bridges,  shall  be  made  and  laid, 
where  any  cartways,  horseways,  or  footways  lead  out  of 
the  said  highways  into  the  lands  adjoining  thereto,  by  the 
occupier  of  such  lands; — and  every  person  who  shall  oc- 
cupy any  land^,  .adjoining  to  or  near  the  highway,  through 

(  «)  See  fjturlJier  od  tbis  point,  post,  Cliapter  VI.  Sect.  2. 
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which  the  water  hath  used  to  pass  firom  the  sdd  highway* 
shall  open,  cleanse,  and  scoury  the  ditches^  water-couraes^ 
or  drainSy  for  such  water  to  pass  without  obstruction ;— ^ 
and  every  person  making  default  in  any  of  the  mattera 
aforesaid^  after  ten  days'  notice  given  by  the  surveyori 
shall  forfeit  Ids.  (a) 

By  Section  14,  Where  the  ditches,  gutters,  or  water^ 
courses,  which  have  been  usually  made,  or  which  are 
herein  directed  to  be  made,  cleansed,  and  kept  open,  shall 
not  be  sufficient  to  carry  off  the  water  which  shall  Ue 
upon  and  annoy  the  highways ;  in  such  case  it  shall  be 
lawful  for  the  surveyor,  by  order  of  one  justice  (6),  to 
make  new  ditches  and  drains  (c)  in  and  through  the  lands 
adjoining  or  lying  near  to  such  highways,  or  in  and 
through  any  other  lands,  if  it  shall  be  necessary,  for  the 
more  easy  and  effectual  carrying  off  such  water  from  the 
said  highways,  and  also  to  keep  such  ditches,  gutters, 
or  water-courses  scoured,  cleansed,  and  opened;  and  the 
surveyors  and  their  workmen  may  go  upon  the  said  lands 
for  that  purpose : — Provided  that  the  said  surveyors  make 
proper  trunks,  tunnels,  plats,  bridges,  or  arches,  over  such 
ditches,  gutters,  or  water-courses,  where  the  same  shall 
be  necessary,  for  the  convenient  use  and  enjoyment  of 
the  lands  through  which  the  same  shall  be  made,  and 
from  time  to  time  keep  the  same  in  repair;  and  do  also 
make  satisfaction  to  the  owner  or  occupier  of  such  lands^ 
which  are  not  waste,  or  common,  for  the  damages  which 
he  shall  sustain  thereby,  to  be  settled  and  paid  in  such 
manner  as  the  damages  for  getting  materials  in  several  or 
inclosed  grounds  are  directed  to  be  settled  and  paid. 


(a)  See  Form  of  Warrant,  A  p-  (c)   Sre  Sutton  «.  Clprke,    jS 

pendii.  No.  XXXI.  Tauut  X9.— 1  Manrii.  439,  S.  C^ 

(6)  See  Form,  No.  XXXII. 
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Am  to  hedges,  trees,  ^.— By  Staiuie  13  Geo.  S.  c.  7& 
8.  6,  No  treei  bush,  or  shrub  shall  be  permitted  to  stand 
or  grow  in  any  highway,  within  the  distance  of  fifteen 
fe^t  from  the  centre  thereof  (a ),  (except  for  ornament 
or  shelter  to  the  house,  building,  or  court-yard  of  th# 
owner  thereof,)  or  hereafter  be  planted  within  the  distance 
mfbresaid;  but  the  same  shall  respectively  be  cut  down^ 
lobbed  up,  and  carried  away,  by  the  owner  or  occupier 
of  the  land  or  soil,  within  ten  days  after  notice  to  him  or 
his  agent  by  the  surveyori  on  pain  of  forfeiting  for  erery 
neglect  the  sum  of  10^. 

In  a  late  case  (6)  it  was  contended,  that  from  the  above 
<;lause,  aided  by  the  64th  Section,  which  enacts.  That  if 
«ny  person  shall  encroach,  by  making  a  hedge  or  other 
lence  on  any  highway  within  the  distance  of  fifteen  feet 
ftom  the  centre,  he  shall  forfeit  40s, ;  it  clearly  appeared 
•Co  be  the  intention  of  the  Legislature,  that  there  should 
4iot  in  any  case  be  either  trees  or  fences  within  fifteen 
feet  from  the  centre  of  the  road ;  and  that  when  thi  road 
'Was  less  than  thirty  feet  wide,  the  surveyor  was  author 
rised  to  widen  it,  by  causing  the  removal  of  trees  and 
fences,  although  not  growing  upon  the  highway.  In  this 
case  the  surveyor  had  removed  a  fence,  that  stood  upon 
•the  private  soil  of  the  plaintiff*,  and  abutted  upon  a  road 
which  was  not,  at  that  part,  more  than  twenty-four  feet 
Iride.  But  the  plaintiff*  recovered  in  an  action  of  tres<- 
|Ni8Sj  and  the  Court  of  IL  B.  refused  «  rule  for  a  nom 
%uit»  or  a  new  trial,  observing,  *^  The  Highway  Act  does 
not  say  that  every  highway  shall  be  thirty  feet  wide.  Un- 
less the  fence  be  an  the  highway,  the  party  erecting  it  is 


(  «  )  See  ttat.  3  Gee.  4.  c.  l«6.       of  a  turnpike  read. 
■•  1X4.  where  it  U  ^oacted  what  (b)  Lowen  c.  Kaye,  4 Bam. Se 

•hall  he  deemed  to  -be  the  centre      Cret.  S. 
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not  guilty  of  any  offence  against  the  statute^  nor  ia  the 
Burreyor  authorized  to  remove  it." 

By  Section  7,  of  the  same  Act,  The  possessiMv  of  fbe 
land  next  adjoining  to  every  highway  shall  cut,  pninef 
or  plash  their  hedges;  and  also  cut  down  or  prone  and 
]op  the  trees  growing  in  or  near  such  hedges  or  other 
fences  (except  those  trees  planted  for  ornament  or  skelter 
RS  aforesaid ),  in  such  manner  that  the  highways  shall  not 
be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and 
wind  may  not  be  excluded  from  such  highway  to  the  da? 
mage  thereof: — And  if  such  possessor  shall  not,  within 
ten  days  after  notice  (a)  given  by  the  surveyor  for  that 
purpose  cut,  prune,  and  plash  such  hedges,  and  cut  down, 
tir  prune  and  lop  such  trees,  in  manner  aforesaid,  the 
surveyor  may  and  he  is  hereby  required  to  complain  (&) 
thereof  to  some  justice  of  the  peace  of  the  limit  where 
Buch  highway  shall  be,  who  shall  summon  (c)  the  po»> 
sessor  of  the  said  lands  to  appear  before  the  justices 
at  some  Special  Sessions  for  that  limit  (c/),  to  answer  to 
ihe  said  complaint ;  and  if  it  shall  appear  to  the  justices 
at  such  Special  Sessions,  that  such  possessor  had  not 
complied  with  the  requisites  of  this  Act,  it  shall  and  may 
be  lawful  for  the  said  justices,  upon  hearing  the  surveyor 
and  possessor  of  such  land,  or  his  agent,  (or  in  defaok 
of  appearance,  on  having  due  proof  of  the  service  of  such 
summons,)  and  considering  the  circumstances  of  the 
•case,  to  order  (^)  such  hedges  to  be  cut,  plashed,  and 
pruned,  and  such  trees  to  be  cut  down,  or  pruned,  in 


(a)  See  Form,  Appendix,  No.  XXXIII. 
{h)  See  Form,  Appendix,  No.  XXXIV. 

(c)  See  Form,  Appendix,  No.  XXXV. 

(d)  See  Forms,  Appendix,  Nos.  XXXVI.  XXXVII, 
( e  )  See  Form,  Appendix,  No.  XXXVIII. 
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tach  manner  tm  may  best  answer  the  purposes  afisresud* 
And  if  the  possessor  of  such  lands  shall  not  obey  such 
order  within  ten  days  after  it  shall  have  been  made,  and 
he  shall  have  had  due  notice  thereof,  he  shall  forfdit  two 
ahillings  for  every  twenty-four  feet  in  length  of  such  hedge 
which  shall  be  neglected  to  be  cut  and  plashed,  and  two 
shillings  for  every  tree  which  shall!  be  neglected  to  be  cut 
down,  or  pruned  and  lopped;  and  the  surveyor  shall  cause 
the  same  to  be  done,  and  the  possessor  shall  pay,  over 
mod  above  the  penalties,  the  charges  and  expences  (a)  of 
doing  the  same;  or  in  default  thereof,  such  charges  and 
expences  shall  be  levied,  together  with  the  said  for- 
fintures,  upon  his  goods  and  chattels,  by  warrant  from  a 
justice  of  peace  (6),  in  such  manner  as  is  authorioed  for 
Ibrfdtures  incurred  by  virtue  of  this  Act. 

By  Section  13,  It  is  provided,  That  no  person  shall  be 
compelled,  nor  any  surveyor  permitted,  to  cut  or  prune 
maj  hedge  at  any  other  time  than  between  the  last  day  of 
September  and  the  last  day  of  March,  and  that  no  per- 
son shall  be  obliged  to  fell  any  timber-trees  growing  in 
hedges  at  any  time  whatsoever,  except  where  the  high- 
ways shall  be  ordered  to  be  enlarged  as  hereinafter  men- 
tioiied,  or  to  cut  down  or  grub  up  any  oak  trees  growing 
within  such  highway,  or  in  such  hedges,  except  in  the 
months  of  April,  May,  or  June,  or  any  ash,  elm,  or  other 
trees,  in  any  other  months  than  December,  January, 
f  ehruary,  or  March. 

Directian  Posts,  ^c— By  Statute  13  Geo.  3.  c.  78. 
fl.  S6,  For  the  better  convenience  of  travellers,  where  se- 
veral highways  meet,  it  is  enacted.  That  the  said  justices, 
«t  aome  Special  Sessions  to  be  held  for  the  purposes  of 


(  a  )  See  Form,  Appciidtz,    No.  XXXIX. 
(  6  )  See  Form,  Appendix,   No.  LX. 
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this  Act,  shall  issue  their  precept  (a)  to  the  sonreyor  of 
the  highways  for  any  parish,  township,  or  place,  where 
several  highways  meet,  and  there  is  no  proper  or  sufficient 
direction-post,  or  stone,  already  fixed  or  erected,  require 
ing  him  forthwitli  to  cause  to  be  erected  or  fixed  in  the 
most  convenient  place  where  such  ways  meet,  a  stone,  ot 
post  with  inscriptions  thereon,  in  large  legible  letteiit 
painted  on  each  side  thereof,  containing  the  name  oif 
names  of  the  next  market-town  or  towns,  or  other  cm- 
siderable  place  or  places,  to  which  the  said  highways 
respectively  lead ;— -and  also  at  the  several  approaches  or 
entrances  to  such  parts  of  any  highways  as  are  subjed 
to  deep  or  dangerous  floods,  graduated  stones  or  postSy 
denoting  the  depth  of  water  in  the  deepest  part  of  the 
same,  and  likewise  such  direction-posts,  or  stones,  as  tha 
said  justices  shall  judge  to  be  necessary,  for  the  guiding 
of  travellers  in  the  best  and  safest  track  through  the  sud 
floods  or  waters;  and  the  said  surveyor  shall  be  reim- 
bursed the  expences  of  providing  and  erecting  the  same 
respectively  out  of  the  monies  which  shall  be  received  by 
him  or  them,  pursuant  to  the  directions  of  this  Act;^- 
And  in  case  any  surveyor  shall,  by  the  space  of  three 
months  after  such  precept  to  him  directed  and  delivered^ 
neglect  or  refuse  to  cause  such  stones  or  posts  to  be  fixed 
as  aforesaid,  every  such  offender  shall  forfeit  the  sum 
of  20*. 

As  to  the  number  of  draught  horses.  —  By  Statute 
13  Geo.  3.  c.  78.  sections  55,  5G,  57,  and  58,  The  num- 
ber of  horses,  allowed  to  be  attached  to  waggons,  carts, 
and  other  carriages,  is  limited  in  proportion  to  the  width 
of  the  wheels.  This,  however,  is  rather  matter  of  aih* 
noyance,  than  relating  to  repair,  and  will  therefore  be 
noticed  in  the  last  Chapter  of  this  treatise. 

■  ■  I  ■  III  !■       I  ■— — W^i— ^fc 

(a)  See  Fonn,  Appendix,  No«XU 
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Sd/y,  As  fo  the  execution  of  the  several  Acts* 


Meetings  of  inhabitants. — By  Stat.  13  Geo.  3.  c.  78. 
8.  669  In  all  cases  where  a  vestry  or  public  meeting  of  thq 
inhabitants  of  any  parish,  township,  or'  place,  is  autho- 
rized or  directed  by  this  Act,  there  shall  be  public  notice 
given  of  the  day,  hour,  and  place  of  holding  the  said 
meeting,  at  the  church  or  chapel  of  such  parish,  town- 
ship, or  place,  on  the  Sunday  next  preceding  such  meet- 
ing; and  also  notice  thereof  in  writing  (a),  specifying  the 
pprpose  of  such  meeting,  fixed  at  the  same  time  upon 
the  door  of  such  church  or  chapel,  and  the  same  shall 
not  be  held  till  three  days  at  least  after  such  notice 
given: — and  if  there  be  no  church  or  chapel,  the  like 
notice  of  such  meeting  shall  be  given  in  writing,  and 
put  up  at  the  most  public  place  therein  three  days  at 
the  least  before  such  meeting. 

Justices,  ^c— By  Stat.  13  Geo.  3.  c.  78.  s.  53,  The 
justices  of  the  peace  of  all  cities,  corporations,  boroughs, 
and  other  places,  are  hereby  required  to  put  in  execu- 
tion every  part  of  this  Act  within  their  respective  juris- 
dictions. 

.  By  Statute  54  Geo.  3.  c.  109.  s..  8,  The  justices  of 
die  peace,  and  magistrates  of  all  cities,  corporations,  bo-, 
roughs,  precincts,  liberties,  and  other  separate  jurisdic- 
tions, are  hereby  authorized  and  required  to  put  in 
execution  every  part  of  this  Act  within  their  respective 
jurisdictions,  so  far  as  the  provisions  thereof  are  appli- 


(a)  See  Form,  Appendix,  No.  XLl. 
.     M 
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cable,  in  as  full  and  ample  a  manner  as  the  justices  of 
any  county  or  of  any  division  thereof  (a). 

Sessions,  ^c.—Bj  Statute  13  Geo.  S.  c.  78.  s.  61,  It 
shall  be  lawful  for  any  two  or  more  justices  of  the  peac6 
within  their  respective  limits,  and  they  are  hereby  em- 
powered, firom  time  to  time  whenever  they  shall  jndge 
proper,  to  hold  any  Special  Sessions,  besides  that  which 
is  herein  before  directed,  for  executing  the  purposes  of 
this  Act ;  and  to  adjourn  the  same  from  time  to  time,  as 
they  shall  think  fit;  causing  notice  ( 6)  to  be  given  of  the 
time  and  place  of  holding  such  Special  Sessions,  and  of 
the  adjournment  thereof,  to  the  several  justices  acting 
and  residing  within  such  limits  by  the  high  constable  or 
other  proper  officer  within  the  same. 

By  Statute  55  Geo.  3.  c.  68.  s.  6,  After  reciting,  that 
by  an  Act  passed  in  the  54th  year  of  his  present  Majesty, 
in  titled,  *'  An  Act  to  amend  an  Act  of  the  13th  Year  of 
his  present  Majesty,''  it  is,  among  other  things,  enacted. 
That  two  or  more  justices  of  the  peace,  at  their  Special 
Sessions  to  be  holden  in  the  week  next  after  Michaelmas, 
yearly,  shall  fix  such  rates  as  they  shall  judge  reasonable, 
as  a  composition  in  lieu  of  teams,  carts,  horses,  oxen,  or 
labour;  and  that  certain  other  matters  relative  to  the 
highways  are  directed  to  be  done  by  justices  of  the  peace, 
at  their  Special  Sessions  to  be  holden  in  the  week  next 
after  the  Michaelmas  Quarter  Sessions,  and  that  the  time 
for  holding  the  Michaelmas  Quarter  Sessions  has 


(a)  By  13<}eo.  3.  c  78.  s.  77,  {b)  As  to  tlie  notice  reqnidtei 

The  justices  are  authorized  to  ad-  see  Chapter  V.  Section  II*  PiAit 

miuister  oaths.    And  by  s.  76,  of  the  First,  and  Rex  «.  The  Jn^ 

the  same  Act,  the  inhabitants  of  tices  of  Worceatershi^,  S  B»  4e  A. 

a  parish  are  allowed  to  be  good  •    228. 
witneues.   See  pott.  Chapter  VI. 
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rdteed  bj  ail  Act  made  in  the  64A  yev  of  Ut  present 
Majesty^  intided,  **  An  Act  for  ngulatiBg  the  Time  of 
holding  the  Michaehnas  Quarter  Sessions  ^''(a)^  it  is 
tsnctodt  That  it  dull  be  lawful  for  the  joitiest  of  the 
peaee,  asKmbled  m  their  Special  Sessions  in  die  week 
after  AGchaehnas^  to  do  and  perform  ereryact^  wbkh 
they  might  heretofore  legally  have  done  in  the  Special 
Sessions  directed  to  be  holden  in  the  week  after  the  said 
Michaelmas  General  Quarter  Sessions  of  the  peace. 

JFbfwtf  of  proceedings.  —  By  Stat.  13  Geo.  S.  c  78. 
8.  69,  The  forms  of  proceedings  set  forth  in  the  Schedule 
are  directed  to  be  used  upon  all  occasions,  with  auch 
additions  or  variations  only  as  may  be  necessary  to  adapt 
them  to  the  particular  exigencies  of  the  case;  and  no 
dbjection  shall  be  made  or  advantage  taken  (or  want  of 
fyna  in  any  such  proceedings  by  any  person  whomsoever. 

Under  this  clause  it  has  been  decided,  that  a  material 
iT^oiance  firom  the  form  prescribed  by  the  Act  is  fatal, 
and  may  be  taken  advantage  of  in  a  collateral  pro- 
ceeding (6). 

Mxemptions  from  the  operation  of  the  Act. — ^By  Stat. 
13Greo.  3.  C.78.  s.86.  Nothing  in  this  Act  is  to  extend 
to  the  parish  of  Saint  Mary  Matfelon,  otherwise  White- 
chapel,  and  Saint  John  of  Wapping,  in  the  county  of 
Middlesex,  or  either  of  them. 

<« )  TMi  Act,  bofpever,  is  raere-       It  may  here  be  notteed,  that  in  the 
If  4iiectoiy;    and   the   Seisions       Appendix  to  tiiii  Trcntiae,  tbofe 


may,  notwithitanding,  be  legally  Formsy  which  are  given  in  the 

holden  at  another  time.    Rex  v.  Schedales  to  the  Acts  of  Parlia- 

The  Jufticet  of  Lelcesteri  7  B.  &  ment,  are  peculiarly  nnilMd  as 

C  S.  being  derived  from  that  source. 


(6)  Davison  v.  Gill,  1  East,  64. 
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And  by  Section  87,  The  powers  of  the  CommissioneHi 
of  Sewers  are  declared  not  to  be  altered  by  this  Act* 

We  have  ahready  seen  (a),  that  the  clauses  relative  to 
the  appointment  of  surveyors  are  not  to  extend  to  the 
dty  of  Bristol. 


Section  IL 
The  Law  of  Repair,  a^  it  regards  Turnpike  Roads. 

It  has  been  already  stated,  that  it  is  through  the  a|^ 
plication  of  a  new  principle,  by  which  highways  are  con* 
verted  into  turnpike  roads*  This  innovation  upon  the  old 
law  consists  principally  of  the  two  following  points:  The 
suspension  of  the  liability  of  the  parish  to  the  repam 
of  the  road,  excepts  by  the  performance  of  their  statute 
labotir:  and  the  substitution,  in  lieu  of  the  parish,  of 
a  body  of  trustees  or  commissioners,  who  are  doathed 
with  a  contracting  powier,  are  enabled  to  levy  tolls  upob 
all  passengers,  and  are  authorized  to  raise  money  updii 
loan. 

Under  the  simple  system  of  the  common  law,  we  have 
seen,  that  whenever  a  highway  was  out  of  repair,  the 
inhabitants  of  the  parish  were  bound,  by  actual  labour 
thereon,  to  re-instate  it  in  good  order.  Under  the  High- 
ways Acts  a  ministerial  agent  is  appointed  to  superintend 
the  management  of  highways;  actual  labour  is  permitted 
to  be  compounded  for  in  money ;  and  a  power  is  given  to 
raise  funds  by  assessment,  for  effecting  those  repurs  or 


(a)  Ante,  page  liS. 
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etlier  iibproTements  to  which  the  common  law  provision 
nay  prove  inadequate.  While  by  the  Turnpike  Acts  an 
additional  body  are  appointed,  who  are  made,  as  it  were^ 
the  proprietors  of  the  road,  but  nevertheless  upon  trust 
lor  the  public.  They  are  empowered  to  bargain  and  sell^ 
and  to  enter  into  stipuhttions — to  raise  money  by  mort* 
gage — and,  which  is  the  most  important  of  their  privi- 
leges, they  are  authorized  to  levy  a  tax,  the  receipts 
cf  which  are  to  be  applied  to  the  repair  and  improve- 
ment of  the  roads,  which  are  placed  unde^r  theijr  ma^ 
nagement. 

By  the  last  Turnpike  Act  (a),  all  the  powers,  authori- 
ties, clauses,  provisions,  penalties,  matters,  and  things 
jcontained  in  the  then  existing  Acts,  except  such  parts 
thereof  respectively  as  are  thereby  varied,  altered,  or  re- 
pealed, are  to  extend  to  this  Act;  and  the  same,  together 
arith  all  the  powers,  authprities,  ^lause^t  provisions,  pe- 
aialties,  matters,  and  things  contained  in  this  Aet,  are  to 
isztend  to  every  local  Turnpike  Act,  as  }£  the  same  were 
lepeated  and  re-enacted  in  the  body  of  such  local  Turn- 
pike Act ;  and  the  aaid  recited  Acts  and  this  Act  shall 
not  be  recited  in  any  such  loc^l  Act,  except  as  to  such 
powers,  &c.  as  shall  be  expressly  referred  to  for  the  pur- 
pose of  being  altered  qt  repealed^ 

The  above  clause  has  the  effect  of  consolidating  the 
9rhole  of  the  laws  upon  this  subject  into  one  continuous 
enactment.  They  will,  therefore,  be  so  treated  of  in  this 
place.  And  in  the  detail  of  the  several  provisions  con- 
tained therein,  I  shall  proceed  to  consider,  1st,  The 
:qppointment  and  qualification  of  trustees,  and  the  other 
"Officersy  for  the  management  of  turnpike  roads ; — their 


(«)  See  9  Geo.  4.  c.  77.  s.  19< 
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flereral  duties; — and  their  respectiTe  liabilities: — 0dly» 
The  procuration  of  materials  for  the  repair  of  turnpike 
roads : — Sdly^  The  regulations  as  to  the  repair  by  statute 
labour,  and  by  prescription: — 4thly»  The  regulatigna  as 
to  the  exaction  of  toll : — 5thly,  The  imposition  of  extra 
tolls  for  narrow  wheels,  and  for  OYer-weight: — 6th]y,  As 
to  exemption  from  payment  of  toll : — ^7thly,  The  power 
to  ruse  money  upon  mortgage  of  the  tolls: — and  8th^« 
Certain  miscellaneous  regulations  as  to  repair  in  general^ 
and  as  to  the  execution  of  the  several  Acts. 

But  before  I  proceed  to  detail  the  various  provisions  of 
these  Acts,  I  shall  just  mention  the  clauses  of  exception 
to  their  operation,  which  are  therein  contained;  and  alsf 
a  clause  that  is  explanatory  of  the  meaning  of  certaia 
words,  which  the  Le^Iatnre  has  adopted. 

By  Stat.  9  Geo.  4.  c.  77.  s.  80,  It  is  declared.  That 
this  or  the  former  Acts  are  not  to  extend  to  tiie  Com^ 
mercial  Road,  which  is  regulated  by  Stat.  9  Geo.  4b 
c.  lis ;  nor  to  afiect  the  Stai.  56  Geo.  3.  c  83,  or  tlie 
three  several  Acts  amending  the  same,  for  r^^ulating 
the  road  from  Glixsgotv  to  CarKsle. 

By  Stat.  4  Geo.  4.  c.  95.  s.  90,  Notiiing  in  Stat.  3  Geo.  4 
c.  126,  or  this  Act,  shaU  extend  to  any  road  not  under 
the  care  and  management  of  trustees,  or  to  any  road 
which  shall  be  made,  maintained,  or  supported  uide^ 
the  provisions  of  any  Act  or  Acts,  passed  for  an  unlimited 
period,  notwithstanding  tolls  may  be  collected  on  sndi 
roads;  or  shall  extend  to,  aflfect,  alter,  or  interfere  witk 
the  qualifications  of  any  commissioners  or  other  persons 
having  the  care  and  management  of  any  such  last-men- 
tioned roads,  or  with  any  tolls  taken,  or  weights  carried 
thereon,  or  in  any  other  manner  therewith. 
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And  by  Section  91,  Nothing  in  3  Greo.  4.  c.  126,  or 
m^  Act,  shall  extend  to  Siai.  59  Geo.  3.  c.  30,  for  re* 
gulating  the  road  from  Shrewsbury  to  Bangor  Ferry;  nor 
to  Siai.  59  Greo.  3.  c.  48,  for  regulating  the  roads  be- 
tween London  and  Holyhead  by  Chester,  and  between 
ZiOmUm  and  Bangor  by  Shrewsbury,  ^c.  and  from  JBan- 
gor  Ferry  to  Holyhead. 

By  Section  93,  So  much  of  the  turnpike  road  from 
Carlisle  to  Glasgow  as  lies  in  the  county  of  Cumberland 
shall  be  subject  to  the  regulations,  &c.  of  3  Geo.  4. 
iC*  126,  and  of  this  Act,  so  far  as  the  same  respects  nui- 
nances,  annoyances,  and  trespasses ;  and  the  justices  for 
the  county  of  Cumberland  are  empowered  to  enforce  all 
penalties  for  nuisances,  annoyancesj  and  trespasses  mthin 
that  county. 

JExplanaiion  of  words. — By  Stat.  7  &  8  Geo.  4.  c.  24. 
s.l9«  The  ^ovA.  trustees,  in  the  recited  Acts  or  this  Act, 
9haU  be  construed  to  extend  to  all  trustees  or  commis- 
ncmem,  appointed  for  the  execution  of  a^y  Act  for  making, 
nmending,  repairing,  maintaining,  or  keeping  in  repair  any 
turnpike  road.  And  the  word  person  shall  be  construed 
to  extend  to  and  to  include  any  one  or  more  person  or 
persons,  and  of  either  sex.  And  the  word  county  shall 
be  construed  to  extend  to  and  to  include  riding  or  di- 
vision. And  the  word  parish  shall  be  construed  to 
estend  to  and  to  include  ward,  district,  hamlet,  township^ 
ior  place. 

Under  the  sanction  of  this  clause,  the  above  words  will 
be  left  to  stand  alone  in  this  treatise,  although,  in  the 
former  Acts,  they  are  always  accompanied  vrith  some,  if 
pot  al)  of  the  other  corresponding  expressions. 
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First  :  As  to  the  trustees  and  other  qfficers  for  iter 
management  of  turnpike  roads: — their  appami* 
ment — several  duties — and  respective  liabiliiies.  ' 

i 

h    As  to  Trustees  {a). 

Qualification  of  Trustees.— By  Stat.  3  Geo.  4.  c.  128.. 
s.  G2,  No  person  who  shall  hereafter  be  chosen  or  appointed 
a  trustee,  shall  be  qualified  or  capable  of  becoming  and 
acting  as  trustee  in  the  execution  of  any  Act  for  makiiigj' 
repairing,  or  maintaining  any  turnpike  road,  unless  he 
shall  be  in  his  own  right,  or  in  the  right  of  his  wife,  in 
the  actual  possession  or  receipt  of  the  rents  and  profit* 
of  freehold  or  copyhold  lands,  tenements,  or  heredita* 
ments,  of  the  clear  yearly  value  of  ^£  100,  above  reprises; 
or  shall  be  heir  apparent  of  a  person  possessed  of  free^ 
hold  or  copyhold  lands,  tenements,  or  hereditaments,  of 
the  clear  yearly  value  of  .£300,  above  reprizes;  and  unless 
he  shall,  before  he  shall  act  as  such  trustee,  take  and 
subscribe  the  oath  or  affirmation  following,  before  any 
two  or  more  of  the  trustees  appointed  or  to  be  appointed 
by  or  in  pursuance  of  such  Act,  who  are  hereby  anthcH 
rized  and  empowered  to  administer  the  same,  in  the 
jvords  or  to  the  effect  following;  (that  is  to  say,) 

I  ,  do  swear  [or,  being  one  of  the  people  called 

Quakers,  do  solemnly  affirmy"]  that  I  truly  and  bond  fide 
am,  in  my  own  right  [or,  in  the  right  of  my  wife\  hk 
the  actual  possession  and  enjoyment  of  [or,  in  the  reeeipit 
of  rents  and  profits  issuing  out  of]  freehold  or  copykoU 


(«)   The   appointment  of  the  terms  contained  in  these  genetal 

trustees  is  always  made  by  the  Acts ;  by  which,  also,  josticet  of 

local   Turnpike  Act.     But   they  the    peace  are  appointed  to  te 

must  be  qualified  according  to  the  trustees  ex  ofici^. 
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4tmdit  tentmenU,  or  hereditaments ^  of  the  clear  yearly 
-polue  of  £100,  above  reprizes,  [or,  am  heir  apparent 
4ff  ,  who  to  the  best  of  my  knowledge  is  seised  of 

Jreehold  or  copyhold  lands,  tenements,  or  hereditaments, 
qf  the  clear  yearly  value  of  £200,  above  reprixes,]  [  or, 
Jhat  I  am  possessed  of  a  personal  estate  of  ^lO^OOO, 
-clear  of  all  debts  and  incumbrances,  as  the  case  may  be.] 
So  help  me  God. 
{or,  being  a  Quaker,  omit  the  words  **  So  lielp  me  God.^"] 

*  By  Section  63,  Nothing  herein  contained  shall  prevent 
any  person  from  acting  as  a  trustee  of  any  turnpike  roads, 
any  part  of  which  are  or  shall  be  situate  within  ten  miles 
lof  die  Royal  Exchange  in  London,  who  shall  be  possessed 
^f.  personal  property  to  the  amount  or  value  of  «f  10,000, 
after  payment  of  his  debts* 

Persons  acting  under  prior  Acts,  not  to  re-qualify.^-^ 
By  Stat.  4  Geo.  4.  c.  95.  s.  35,  It  is  enacted.  That  where 
jUDiy  person  shall,  previously  to  the  1st  day  of  January, 
.1823,  have  been  duly  qualified,  and  shall  have  been  then 
acting  as  a  trustee  according  to  the  provisions  of  former 
Acts,  it  shall  be  lawful  for  such  person  to  continue  to  act 
as  a  trustee  under  such  Acts,  without  re-qualifying;  even 
^though  such  person  shall  not  be  possessed  of  the 
amount  of  property  required  by  the  above  clauses. 

'  Such  trustees  losing  their  qualification,  to  cease  to  act* 
Sy  Sect.  36,  of  the  same  Act,  it  is  provided,  That  if  any 
jtarostee  who  shall  have  been  acting  as  such,  previously  to 
ithe  1st  day  of  January,  1823,  shall  have  lost  or  parted 
mitb  subsequently  thereto,  or  shall  hereafter  lose  or  part 
^ith,  by.  sale,  assignment,  bankruptcy,  insolvency,  or 
otherwise,  the  quaUfication  in  respect  of  which  he  acted 
as  a  trustee,  and  shall  not  be  possessed  of  the  qualifica- 
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tion  required  by  the  said  Act  of  the  13  Geo.  3*  c.  84,  or 
by  the  Act  or  Acts  in  the  execution  of  which  such  tms- 
tec  shall  have  acted,  eyery  such  trustee  shall  therefirrat 
become  disqualified  and  be  incapable  of  any  longer  acting 
as  a  trustee: — And  if  any  such  trustee,  so  becoming  di»- 
qualified,  shall  presume  to  act  in  execution  of  the  Act; 
or  Acts  under  which  he  previously  acted,  he  shall,  fiir 
every  such  offence,  incur  and  be  liable  to  the  penalties 
and  forfeitures,  imposed  by  the  said  recited  Act  of  the 
third  year  aforesaid  (a)  on  persons  acting  as  trustees  not 
being  duly  qualified,  to  be  sued  for  and  recovered  under 
the  powers  and  provisipns  of  the  said  Act* 


Justices  of  the  peace  for  the  county  to  be  trustees 
officio. — By  Stat.  3  Geo.  4.  c.  126.  s.  61,  It  is  enacted. 
That  all  his  Majesty's  justices  of  the  peace,  for  the  time 
being,  acting  for  the  county  or  counties,  through  which 
any  turnpike  road  now  does  or  hereafter  shall  pass,  shall 
be  added  to  and  joined  with  the  trustees  for  making,  repair- 
ing, or  maintaining  every  such  turnpike  road,  and  shall, 
on  qualifying  themselves  as  hereafter  mentioned,  have  all 
the  same  powers  and  authorities,  to  all  intents  and  pur- 
poses, as  if  the  said  justices  had  severally  been  named  or 
elected  trustees,  in  or  under  any  Act  or  Acts  of  Parliav 
ment  under  which  such  roads  shall  be  made,  repaired, 
or  maintained. 

Justices  not  to  take  oath  of  qualification. — But  by 
Stat.  4  Geo.  4.  c.  95.  s.  34,  Nothing  in  Stat.  3  Geo.  4. 
€•  126,  or  in  this  or  any  other  Act  contained  shall  extend, 
or  be  construed  to  extend,  so  as  to  require  any  justice 
of  the  peace  acting  for  any  county,  to  take  or  subscribe 
any  oath  of  qualification,  before  he  shall  act  as  trustee 

(a)  3  Geo.  4.  c.  126.  s.  64.    iicc  post,  p.  190. 
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in  the  execution  of  any  Act  or  Acts  for  makings  repair^ 
ingj  or  maintaining  any  turnpike  road. 

Jugtiees  for  smaller  divisions  than  counties  to  be  trus-* 
iees. — By  Stat.  5  Greo.  4.  c.  69,  After  reciting  that  it  it 
expedient  that  his  Majesty's  justices  of  the  peace  acting 
for  any  riding,  division  or  ^ke,  should  also  be  enabled 
to  act  as  trustees  for  the  repair  of  turnpike  roads :  It  is 
enacted,  that  from  and  after  the  passing  of  this  Act, 
( 17th  June,  1824,)  all  his  Majesty's  justices  of  the  peace 
for  the  time  being,  acting  for  the  county  or  counties,  riding 
c^  ridings,  division  or  divisions,  soke  or  sokes,  through 
any  part  of  which  any  turnpike  road  now  does  or  here- 
after shall  pass,  shall  have  such  and  the  like  powers  and 
authorities  for  the  making  and  repairing  any  such  turn- 
pike road,  and  be  subject  to  the  same  rules  and  regu- 
lating, by  virtue  of  or  under  the  said  recited  Acts  (a), 
as  any  of  his  Majesty's  justices  of  the  peace  acting  for 
any  county  or  counties  {b). 

Oaih  to  be  taken  by  trustees* — By  Stat.  4  Geo,  4.  c.  95. 
8.  S2,  It  is  directed,  that  every  trustee  shall,  before  he 
■hall  act  as  such,  (except  in  administering  the  oath)  take 
iand  subscribe  before  one  or  more  of  the  said  trustees 
(who  are  empowered  to  administer  the  same)  the  oath 
following ;  (that  is  to  say,) 

/,  A.  B.  do  swear  [  or,  being  one  of  the  people  called 
Quakers,  do  solemnly  affirm^']  thai  I  unll  truly  and  im- 
partially,  according  to  the  best  of  my  judgment,  execute 


.    («)  3  Geo.  4.   c.    1S6— -and  in  the  commution  of  the  peace, 

'.4  Geo.  4.  c.  95.  may  act  as  a  justice  in  the  exe- 

(5)  See  3  Geo.  4*  c.  126.  s«  64,  cotion  of  the  Act,  under  which  he 

poat,  p.  189.    That  any  tnistee,  is  appointed  a  tramc. 
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and  perform  the  several  powers,  authorities,  and  imsiSp 
reposed  in  me  as  a  trustee  [or^  commissioner'\  by  virtue 
of  an  Act  passed  in  the  third  year  of  the  reign  of  hi9 
Majesty  King  George  the  Fourth,  intituled,  **  An  Act  to 
<'  amend  the  general  laws  now  in  being  for  regulating 
turnpike  roads  in  that  part  of  Great  Britain  caUed 
England/'  and  also  an  Act  passed  in  the  fourth  ^» 
of  the  reign  of  his  said  Majesty t  intituled,  [here  set 
forth  the  title  of  this  Act  (a);]  and  also  an  Act  pasted 
in  the  year  of  the  reign  of  his  Majesty  , 

intituled,  [here  set  forth  the  title  of  the  Act  under  which 
such  trustee  or  commissioner  shall  claim  to  act]      So  help 
me  God. 
[  or,  being  a  Quaker,  omit  the  words  '^  So  help  me  GodJ^ 

And  if  any  such  person  shall  act  (except  as  aforesaid) 
before  he  shall  have  taken  and  subscribed  the  said  oath 
or  affirmation,  every  such  person  shall,  for  every  such 
offence,  forfeit  the  sum  of  jf  50  with  full  costs  of  suit^  to 
any  person  who  shall  inform  or  sue  for  the  same,  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  by 
action  of  debt,  &c. :  —  Provided  always,  that  no  act  or 
proceeding,  which  shall  be  done  or  performed  by  any 
such  person  who  shall  have  omitted  or  neglected  to  take 
and  subscribe  the  said  oath  or  affirmation  by  this  Act 
prescribed,  shall  be  hereby  impeached  or  rendered  nu- 
gatory :  but  all  such  proceedings  shall  be  as  valid  and 
effectual,  as  if  such  person  had  taken  such  oath  or  affir- 
mation previously  to  his  having  acted  as  such  trustee  m 
aforesaid. 


(  a )  ''An  Act  to  explain  and  laws  now  in  being  for  regolatliig 

amend  an  Act,  passed  in  the  third  turnpike    roads    in  that  pait    of 

year  of  the  reign  of  his  present  Great  Britain  called  EngUuid.'* 
Miyesty,  to  amend    the  general 
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By  Section  33,  Quakers  are  allowed  to  take  an  affir- 
mation instead  of  an  oath,  whenever  it  shall  be  required. 

Trustees  not  to  act  where  interested,  Sfc. — By  StcU. 
8  Greo.  4.  c.  1S6.  s.  64,  No  trustee  in  or  by  virtue  of  any 
Act  for  repairing  turnpike  roads,  shall  be  capable  of  acting 
as  such  in  the  execution  of  any  such  Act,  in  any  case  where 
he  shall  be  personally  interested,  ( except  as  hereinafter 
provided,)  nor  during  the  time  he  shall  keep  a  victualling 
house,  or  other  house  of  public  entertainment,  or  who 
shall  sell  wine,  cider,  beer,  ale,  spirituous  or  other  strong 
liquors  by  retail,  or  who  shall  be  a  lessee  or  farmer  of  the 
tolls  on  any  turnpike  road,  or  of  any  part  or  parts  there- 
of:— Provided  that  no  act  or  proceeding  touching  the 
execution  of  any  such  Act,  which  shall  be  done  or  per- 
formed by  any  such  unqualified  or  disqualified  person, 
previously  to  his  being  convicted  of  the  offence  before 
mentioned,  shall  be  thereby  impeached  or  rendered  nu- 
gatory, but  all  such  proceedings  shall  be  as  valid  and 
effectual  as  if  such  person  had  been  duly  qualified: — 
Provided,  that  no  mortgagee,  or  assignee  of  any  mort- 
gage or  other  security,  or  any  lender  of  money  upon  the 
credit  of  the  tolls,  or  receiving  interest  thereout  for  the 
same,  shall  on  that  account  only  be  deemed  unquahfied 
to  act  as  a  trustee  in  the  execution  of  any  such  Act ; — 
And  any  trustees  appointed  or  to  be  appointed  under  any 
such  Act,  who  are  or  shall  be  in  the  commission  of  the 
peace,  may  act  as  such  justices  of  the  peace,  in  the  exe- 
cution of  any  such  Act,  notwithstanding  their  being  such 
trustees,  except  in  such  cases  only  wherein  they  shall  be 
personally  interested  otherwise  than  as  a  trustee,  com- 
missioner, mortgagee,  assignee,  lender  of  money,  or  holder 
of  any  security  on  the  credit  of  the  tolls  granted  by  any 
auch  Act. 
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By  8tai.  7  &  8  Geo.  4.  c.  £4.  s.  1,  After  leddng  Aat 
hj  the  last^mentioned  Act  it  is  providedi  that  no  peraoiL  ap«> 
pointed  as  trustee^  in  or  by  virtue  of  any  Act  for  repairing 
turnpike  roads,  shall  be  capable  of  acting  as  such  in  the 
execution  of  any  such  Act,  in  any  case  where  he  shall  bt 
personally  interested;  and  that  doubts  had  arisen  with 
regard  to  such  person's  liability;  It  is  therefore  enacted. 
That  no  trustee  of  any  turnpike  road  shall  be  deemed  or 
taken  to  be  personally  interested,  by  reason  of  his  having 
acted  as  a  trustee  in  ordering  the  making,  altering,  or 
diverting  any  turnpike  road  over  or  contiguous  to  any 
lands,  tenements,  or  hereditaments  in  his  possession  or 
occupancy,  or  by  reason  of  his  having  received  any  sum 
or  sums  of  money  out  of  the  tolls  of  any  such  road  as  or 
by  way  of  purchase-money,  damages,  rent,  recompence, 
or  satisfaction,  agreed  upon  or  awarded  to  such  tmstee 
for  any  lands,  tenements,  or  hereditaments,  or  any  timber 
or  wood,  or  materials,  purchased  or  taken  for  the  purpoae 
of  making,  diverting,  or  altering,  or  for  the  use  of  the 
road  for  which  he  shall  act  as  a  trustee,  or  for  a  repository 
for  materials  to  be  used  thereon,  or  for  the  damage  done 
to  any  inclosed  or  private  lands  or  grounds  of  any  such 
trustee  in  taking  materials  therefrom,  or  in  carrying  or 
conveying  them  over  the  same. 

PetiaUy  upon  trustees  actings  who  are  not  possessed  qf 
t1%e  qualification^  or  are  otherwise  disqualified, — ^By  SiaL 
3  Geo.  4.  c.  126.  s.  64,  If  any  person  not  being  qualified 
as  aforesaid,  or  being  disqualified  by  any  of  the  caiiaea 
aforesaid,  or  not  having  taken  and  subscribed  the  oath 
hereinbefore  mentioned,  or  being  a  Quaker,  not  having 
made  and  subscribed  the  affirmation  hereinbefore  men- 
tioned, shall  nevertheless  presume  to  act  as  a  trustee  in 
the  execution  of  any  such  Act,  every  such  person  ahaD* 
for  every  such  ofience,  forfeit  the  sum  of  £50  to  any 
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feraCm  who  shall  sue  for  the  samei  to  be  recorered  with 
lull  costs  of  suit,  in  any  of  hb  Majesty's  Courts  of  Record 
«t  Westminster,  by  action  of  debt  or  on  the  case,  or  by 
biU,  plaint,  suit,  or  information,  wherein  no  essdgn,  pro<- 
tection,  wager  of  law,  or  more  than  one  imparlance  shall 
be  allowed ;  and  the  person  so  sued  or  prosecuted  shall 
pnrre  that  he  is  qualified,  and  not  disqualified  as  afore* 
said,  or  otherwise  shall  pay  the  said  penalty  without  any 
other  proof  or  evidence  on  the  part  of  the  prosecutor^ 
than  that  such  person  had  acted  as  a  trustee  in  the  exe* 
cotion  of  any  Act  for  repairing  turnpike  roads. 

Trustees  not  to  have  any  interest  in  any  office,  eon* 
tract,  Sfc.  under  penalty  of  .£100. — By  Stat.  3  Greo.  4w 
€•  1S6.  s.  65,  No  trustee  of  any  turnpike  road  shall,  from 
and  after  this  Act  shall  be  in  force,  enjoy  any  office  or  place 
of  profit  under  any  Act,  in  execution  of  which  he  shall 
have  been  appointed  or  shall  act  as  trustee,  or  have  any 
share  or  interest  in,  or  be  in  any  manner,  directly  or  in-^ 
directly,  concerned  in  any  contract  or  bargain,  for  making, 
or  repairing,  or  in  any  way  relating  to  the  road  for  which 
he  shall  act,  or  for  building  or  repairing  any  toll-house, 
ton-gate,  or  weighing  engine  thereon,  or  for  supplying 
any  materials  for  the  use  thereof;  nor  shall  any  such  trus- 
tee let  out  for  hire  any  waggon,  wain,  cart,  or  other  car- 
riage, or  any  horse,  cattle,  or  team,  for  the  use  of  any 
turnpike  road  for  which  he  shall  act  as  a  trustee ;  nor  by 
himself,  or  by  any  other  person  for  or  on  his  account, 
directly  or  indirectly,  receive  any  sum  or  sums  of  money 
to  his  use  or  benefit  out  of  the  tolls  collected  on  the  road 
for  which  he  shall  act,  during  the  time  he  shall  be  acting 
as  a  trustee  of  such  road: — And  if  any  person  after 
having  been  appointed  or  elected  a  tnistce  of  any  turn- 
pike road,  shall,  without  having  first  duly  resigned  such 
office  at  some  meeting  of  the  trustees  of  the  road  for 
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which  he  shall  have  heen  elected  or  appointed/ hold  t/axf 
such  office  or  place^  or  be  concerned  in  any  such  contract 
or  bargain,  or  shall  sell  any  such  tools  or  implements,  or 
let  out  for  hire  any  waggon,  wain,  cart,  or  carriagei  horse, 
cattle,  or  team,  or  receive  any  money  out  of  the  tolls  as 
aforesaid,  every  trustee  so  offending  shall,  for  every  such 
offence,  forfeit  the  sum  of  jf  100  to  any  person  who  shall 
sue  for  the  same,  and  shall,  from  and  after  the  conviction 
of  any  such  offence,  be  incapable  of  acting  as  a  trustee 
of  any  turnpike  road; — And  all  acts,  orders,  matters, 
and  things,  made  or  done  as  a  trustee  by  the  party  so 
convicted,  shall  from  thenceforth  be  null  and  void,  to  all 
mtents  and  purposes ;  and  all  and  every  such  contract  and 
bargain  shall  be  and  the  same  is  hereby  declared  to  be 
void,  and  shall  not  be  enforced  against,  or  carried  into 
effect  by  the  other  trustees  entering  into  the  same:^ 
Provided  that  all  acts,  orders,  matters,  and  things,  made 
or  done  by  such  trustee  previously  to  his  being  convicted 
of  any  such  offence,  shall  be  good,  valid  and  effectual:— 7 
And  nothing  in  this  enactment  contained  shall  extend,  or 
be  deemed  or  construed  to  extend,  to  any  trustee  who 
shall  receive  any  sum  or  sums  of  money,  paid  out  of  the 
tolls  of  any  turnpike  road,  as  or  by  way  of  purchase- 
money,  damages,  rent,  recompence,  or  satisfaction  agreed 
upon  or  awarded  to  such  trustee,  for  any  lands,  grounds^ 
tenements,  or  hereditaments,  purcliased  or  taken  for  the 
purpose  of  diverting  or  altering,  or  for  the  use  of  the 
turnpike  road  for  which  he  shall  act  as  a  trustee,  or  for 
a  repository  for  materials  to  be  used  thereon,  or  for  the 
damage  done  to  any  inclosed  or  private  grounds  of  any 
such  trustee  in  taking  materials  therefrom,  or  in  carrying 
or  conveying  them  over  the  same ;  or  to  prevent  any  such 
trustee  from  selling  or  disposing  of,  for  the  use  of  the 
turnpike  road,  any  materials,  or  any  timber  grown  or 
growing  on  the  land  or  grounds  of  such  trustee. 
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In  a  late  action  of  Debt  for  penalties  under  the  above 
idanse  (a)i  it  appeared  in  evidence,  that  the  defendant  was 
one  of  the  commissioners  of  a  certain  turnpike  road,  and 
had  acted  as  such,  and  ordered  the  surveyor  upon  different 
occasions  where  to  put  stones  upon  the  road ;  and  that^  it 
being  determined  by  the  commissioners  to  improve  a  certain 
portion  of  the  said  road,  they  caused  a  meeting  of  com- 
missioners, for  the  purpose  of  letting  the  same  by  tender, 
to  be  advertised;  that  such  meeting  was  accordingly 
liolden,  at  which  the  defendant  attended  with  other  com* 
missioners,  and  acted  with  them,  when  a  contract  for 
making  the  intended  improvement  was  entered  into  with 
one  Hodgkmson,  who  agreed  to  perform  the  same  ac- 
cording to  a  plan  and  specification  for  the  gross  sum  of 
JE119.  Hodgkinson  commenced  his  work,  at  first  with 
men  only,  but  afterwards  applied  to  the  defendant  to  let 
liim  his  horses  and  carts.  The  defendant  agreed  to  let 
them  at  the  rate  of  5s.  a-day  for  a  horse  and  cart,  and 
accmdingly  furnished  three  horses  and  three  carts  for 
about  a  week,  and  afterwards  a  greater  number,  and  they 
were  used  in  hauling  earth  and  stones  on  the  part  of  the 
road  in  question  so  agreed  to  be  improved.  Hodgkhison 
told  him  what  it  was  for,  and  saw  the  defendant  there 
whilst  the  horses  and  carts  were  so  used.  He  paid  the 
defendant  for  the  letting  of  each  horse  and  cart,  by  an 
order  on  the  treasurer  of  the  trustees,  but  without  any 
reference  to  his,  Hodgkinson's,  contract  with  the  trus« 
tees ;  and  the  whole  was  so  paid  by  Hodgkinson,  pre- 
viously to  the  pajrment  of  his  own  demand,  by  the  trus- 
tees^  according  to  the  contract.     Hodgkinson  went  to  the 


(  «  )  Towiey  r.  White,  5  B.  4r  C.  poor  laws.    See  West  o.  Andrews, 
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N 


194  EBPAIR  Ot  TURHPnCE  BOAM# 

defendant  and  asked  him  for  hia  hones  and  (SBTfat  the 
defendant  did  not  go  to  him.  And  Hodgkinsam  hired 
horses  and  carts  of  other  j)erson8,  and  he  paid  all  aUkew 
Upon  these  facts,  the  Court  of  Kingls  Bench  held  Aat 
the  defendant  had,  by  his  conduct,  subjected  himself  to 
the  penaltks  contained  m  the  Act,  And  Bayky,  J.  said, 
"  I  have  no  doubt  whatever.  This  is  a  case  clearly  with- 
in the  spirit  of  the  Act  The  great  object  of  the  L^gii* 
hiture  was  to  prevent  any  bargaining  between  the  tnisteea 
and  the  contractors,  so  as  to  give  the  former  an  intensl 
adverse  to  their  duty." 

^0/  to  extend  to  proprietors  in  any  canal  or  raUmajf 
company.  -—But  by  Stai.  4  Geo.  4.  c.  95.  s.  37,  It  is  enacted. 
That  no  person,  being  a  trustee  of  any  turnpike  TOiul« 
shall  be  liable  to  the  said  penalty  of  «£100|  or  any  other 
penalty  or  forfeiture,  for  or  by  reason  of  his  being  onlf 
a  proprietor  or  holder  of  any  share  in  any  canal  or  nil- 
way  company,  which  shall  contract  with  the  trustees  of 
the  road  for  which  such  person  shall  act  as  a  trustee  tat 
the  carriage  or  conveyance  of  any  materials  for  tfaa  no* 
pair  of  such  road. 

Appointment  of  new  trustees.^^^j  Stat^  S  Geo.  4^ 
c.  1S6.  s.  66,  When  any  of  the  trustees,  save  and  exoepfc 
the  justices  of  the  peace,  appointed  or  to  be  elected  aod 
appointed  under  any  Act  of  Parliament  for  makings  re- 
pairing, or  maintaining  any  turnpike  road,  shall  die,  or  lij 
bankruptcy,  insolvency,  or  otherwise,  become  disqualified 
to  act,  or  by  writing  under  their  hands  refuse  to  act  la 
the  execution  of  such  Act,  it  shall  be  lawful  for  the  sur- 
viving or  remaining  trustees  from  time  to  time  to  elect  aod 
appoint  one  other  fit  person,  qualified  as  aforesaid,  to  ha 
a  trustee  in  the  room  of  every  trustee  dying,  or  beoomi^g 
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disqpiflfified,  or  lefiisiiig  to  act  as  afereeaid :— Prorided 
that  ontioe  of  the  time  and  place  of  meeting  of  the  trustees 
ftor  erery  such  election  be  given  by  the  clerk  or  clerks 
to  such  trustees,  by  aflSxing  the  same  in  writing  upon  aD 
the  toll-gates  or  turnpikes  erected  upon  the  said  road, 
t&g  which  they  shall  act  as  trustees,  and  by  inserting  such 
iMtice  in  one  or  more  of  the  newspapers  circulating  in 
lihat  part  of  the  country  where  such  roads  shall  pass, 
finirteen  days  at  least  before  every  such  meeting : — And 
every  person  who  shall  be  elected  and  appointed  a  trus* 
tee,  pursuant  to  the  directions  of  this  Act,  shall  and  may 
act  with  the  surviving  and  remaining  trustees  in  the  exe- 
4Balion  of  such  Act,  to  all  intents  and  purposes  as  if  he 
liad  been  therein  named  and  appointed  a  trustee. 


At  to  ike  ammal  meeting  of  trmtees. — By  Stat.  8  Geo.  4. 
^  lfl&  s.  6d,  All  trustees  of  every  turnpike  road  or  roads 
akall;'  and  they  are  hereby  required  to  hold  a  general 
laenfiiig  of  the  trust  for  which  they  shall  respectively  act, 
0a  m  day  to  be  by  them,  or  any  three  or  more  of  them, 
appointed  in  the  months  of  Aprils  September,  or  Oc- 
tober; of  which  meeting  twenty-one  days*  notice  shall  be 
l^ven,  by  inserting  the  same  in  some  newspaper  or  news- 
papers usually  circulating  in  the  county  or  counties  in 
wlndi  die  road  or  roads,  in  respect  whereof  such  meeting 
diall  be  held,  lie  or  are  situated ;  which  said  meeting  shall 
be  called  or  known  as  "  The  General  Annual  Meeting  of 
iie  Tnutees  ;"  and  at  such  meeting  the  trustees  assembled 
than  dect  a  chairman  for  the  purposes  thereof,  and  shall 
akoaudit  their  accounts,  and  report  the  state  of  the  road 
4m  roada  onder  their  care  and  superintendance. 

By  JSeeiian  70,  Where  a  sufficient  number  of  the  trus* 
taOBTof  any  turnpike  road  shall  not  meet  on  the  day  ap* 
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pointed  by  any  such  Act  or  Acts  for  their  first  hfeetinffj 
or  shall  not  meet  on  the  day  appointed  by  adjoummeiit 
for  their  meeting,  or  for  want  of  a  proper  adjoummen^ 
by  which  means,  or  by  some  or  one  of  them,  the  intent 
of  the  said  Act  or  Acts  may  be  frustrated;  in  all  or  either 
of  the  said  cases,  it  shall  be  lawful  for  so  many  of  the 
said  trustees  as  shall  meet,  or  the  major  part  of  them,  or 
in  case  no  such  trustee  shall  be  present,  for  their  derk  or 
clerks,  to  cause  notice  in  writing  to  be  affixed  on  all  the 
turnpike  gates  which  shall  be  then  erected  on  the  said 
respective  roads,  or  if  no  turnpike  gate  shall  then  be 
erected,  to  cause  the  like  notice  to  be  affixed  in  the  moat 
conspicuous  place  in  one  of  the  principal  towns  or  placet 
nearest  to  which  the  roads  directed  to  be  repaired  do  liej 
and  also  in  some  public  newspaper  circulated  in  the  coimty 
in  which  the  road  shall  be  situate,  at  least  ten  days  before 
the  intended  meeting,  appointing  such  trustees  to  meet  at 
such  place  where  the  preceding  meeting  was  appointed  te 
have  been  held,   or  at  the  place  directed  for  the  first 
meeting  of  such  trustees,  if  no  such  preceding  meeting 
shall  have  been  held : — And  the  said  trustees,  when  met 
in  pursuance  of  such  notice  shall,  and  they  are  hereby 
required  to  proceed  and  carry  such  Act  or  Acts  into  exe* 
cution,  in  the  same  and  in  as  ample  and  full  a  manner  to 
all  intents  and  purposes,   as  they  might  or  could  haTe 
done  if  no  such  neglect  had  happened. 

By  St(U.  4  Geo.  4.  c.  35,  After  reciting  that  it  has  hap« 
pened,  that  the  trustees  appointed  to  carry  into  execution 
any  Act  or  Acts  of  Parliament  have  not  been  able  to  meet 
on  the  day  appointed  by  such  Act  or  Acts  for  carrying 
the  same  into  execution,  by  reason  that  the  day  appointed 
for  such  meeting  has  been  antecedent  to  the  passing  of 
such  Act  or  Acts,  whereby  the  intent  of  such  Act  or  Acte 
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faadi  been'  or  may  be  frustrated : — For  remedy  thereof,  it 
is  enacted,  that  in  all  cases  where  the  trustees  appointed 
]by  any  Act  or  Acts  of  Parliament  hare  not  been  or  shall 
not  be  able  to  meet  on  the  day  appointed  for  their  first 
meetmg  by  any  such  Act  or  Acts,  by  reason  that  the  day 
appointed  for  such  meeting  has  been  or  shall  be  ante- 
cedent to  the  passing  of  such  Act  or  Acts,  it  shall  be 
lawful  for  three  or  more  of  the  said  trustees,  appointed 
to  execute  such  Act  or  Acts,  to  meet  at  the  place  ap- 
pointed by  such  Act  or  Acts  for  the  first  meeting  of  such 
trustees  on  the  fourteenth  day  after  the  passing  of  such 
Act  or  Acts,  or  of  this  Act ;  and  every  such  meeting 
aball  be  as  good,  valid  and  effectual,  as  if  such  trustees 
bad  met  in  pursuance  of  the  Act  or  Acts  of  Parliament 
they  are  appointed  to  carry  into  executioUf 


By  SUd.  4  Greo.  4.  c.  95.  s.  42,  ^^fter  reciting,  that  by 
l^tai.  3  Geo.  4.  c.  126,  All  trustees  of  every  turnpike  road 
or  roads  are  required  to  hold  a  general  meeting  pf  the 
frost  for  which  they  shall  respectively  act,  on  a  day  to  be 
|>y-  them,  or  any  th^ree  or  more  of  them,  appointed  in  the 
iQonths  pf  4jTJ/,  September  and  Octob^; — It  is  enacted. 
That  where,  in  and  by  any  Act  of  Parliament,  a  general 
annual  meeting  of  the  trustees,  acting  in  execution  of  such 
Act,  shall  be-  appointed  to  be  held  at  any  other  time  of 
the  year  than  in  the  said  months  of  Aprils  September ^  or 
October,  and  the  said  trustees  shall  have  held  such  meet- 
ings  under  the  authority  of  such  Act,  it  shall  be  lawful  for 
such  trustees  to  continue  to  hold  the  said  general  annual 
meetings  at  the  time  mentioned  and  directed  in  the  Act, 
under  and  by  virtue  of  which  they  shall  be  appointed, 
instead  of  in  the  said  months  of  April,  September,  or 
October. 
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Regulations  as  io  meetings  cf  irMSieps.  — Bj  jflWMr 
4Geo.  4.  c.  95.  a.  39,  The  tnuteesfbr  exeouthigaoy  Aetfior 
making  or  maintaining  any  tmmpike  roads  ahall  and  WMf^ 
from  time  to  time,  meet  at  audi  time  and  plaoe  on  or  near 
their  respective  roads  as  to  them  shall  seem  convenient 
and  may  adjonm  themselves  to  meet  at  any  place  or  plaoea^ 
and  at  such  time  or  times,  as  the  said  trustees  or  tiM 
major  part  of  them  present  at  any  meeting  shall  appoint  | 
And  at  all  their  several  meetings  the  trustees  shall  |Mg^ 
and  defray  their  own  expences,  except  any  sum  not  CK« 
ceeding  lOt.  per  diem  for  the  use  of  die  room  whutai 
they  shall  meet  :r— And  all  orders  and  deteiminaticiia  el 
the  trustees,  in  the  execution  of  any  sudi  Act^  shaH  be 
made  at  meetings  to  be  held  in  pursuance  thereof,  or  et 
the  said  recited  Act  (a)  and  this  Act,  and  not  otherwisa 
(except  in  the  cases  otherwise  particularly  provided  tn 
by  the  said  recited  Act  or  any  such  Act  for  making  cnt  le* 
pairing  turnpike  roads;)  and  no  order  or  determination 
shall  be  made  unless  the  major  part  of  the  trustees  piev 
sent  shall  concur  therein ;  and  all  acts,  orders,  and  pro- 
ceedings relating  to  any  such  Act,  or  the  said  recited  Act 
and  this  Act,  which  are  directed  to  be  had,  made,  done, 
or  exercised  by  or  before  the  said  trustees,  and  all  the 
powers  and  authorities  vested  in  them  generally,  shall  and 
may  be  had,  made,  done,  and  exercised  by  the  mgor 
part  of  the  trustees  who  shall  be  present  at  the  respective 
meetings  to  be  held  by  virtue  of  any  such  Act  or  this  Act, 
the  whole  number  present  being  not  less  than  three  (ezp" 
cept  in  such  cases  where  any  other  number  is  by  any 
local  Act,  or  the  said  recited  Act  or  this  Act,  named  fbv 
any  particular  or  special  purpose);  and  all  acts,  orders^ 
pr  proceedings  had,  made,   or  done  by  or  before  sudi 

(a)  3 Geo.  4.  c.  1^. 
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Aiee  trustees  shall  have  the  same  force  and  effecti  and 
be  binding  and  conclusive  on  aU  persons^  and  to  all  in* 
lenta  and  purposes  whatsoever,  as  fully  and  effectually  as 
if  the  same  were  had,  made,  done,  or  executed  by  or 
befine  all  the  said  trustees ;  and  a  chairman  shall  and 
may  in  the  first  place  be  appointed  at  every  meeting  to 
be  held  by  virtue  and  for  the  purposes  of  any  such  local 
Act,  or  the  said  recited  Act  and  this  Act,  who  in  case  of  an 
•^pial  number  of  votes  (including  the  chairman's  vote)  shall 
have  the  casting  or  decisive  vote: — ^And  no  order  or  de^ 
tprminatinn  at  any  meeting  of  the  said  trustees  once  made, 
agneed  upon,  or  entered  into,  shall  be  revoked  or  altered 
at  any  subsequent  meeting,  unless  notice  of  the  intentioQ 
to  make  such  revocation  or  alteration  shall  have  been  given 
by  three  or  more  trustees,  by  writing  under  their  hands, 
to  the  derk  to  the  said  trustees,  at  a  previous  meeting 
holden  for  the  same  road,  and  entered  in  the  book  of  pro* 
tfcedings  of  such  meeting,  and  unless  notice,  signed  by 
any  two  or  more  trustees,  shall  have  been  affixed  on  all 
the  turnpike  gates  then  erected  upon  such  road,  twenty* 
one  days  at  least  before  such  meeting,  nor  unless  such 
revocation  or  alteration  shall  be  agreed  to  be  made  by  a 
jgreater  number  of  trustees  than  concurred  in  the  making 
o£  any  such  order  or  determination : — Provided  always, 
tiiat  nothing  herein  contained,  prohibiting  or  restraining 
trustees  for  expending  more  than  10s,  per  diem  for  the 
use  of  the  room  wherein  they  shall  meet,  shall  extend  to 
the  trustees  of  any  road  within  five  miles  of  the  Royal 
fixekamge  in  London ;  but  such  last-mentioned  trustees 
may  expend  any  sum  not  exceeding  20^.  for  the  use  of 
^uchroom. 

How  meetings  en  (smergendes  shall  be  held. — By  Sect 
41 »  If  at  any  time  it  shall  be  thought  necessary,  for  the 


200  REPAIR  OP  TURNPIKX  ROAD0, 

better  execution  of  any  Act  of  Parliament  for  making  or 
maintaining  any  turnpike  road,  that  the  tniatees  of  sach 
road  should  meet  before  the  time  to  which  any  meeting 
may  be  adjourned,  it  shall  be  lawful  for  any  two  or  inoie 
of  such  trustees,  (or  for  the  clerk  to  the  said  tnuteei, 
by  an  order  in  writing  signed  by  any  two  or  more  of 
them, )  to  give  notice  of  such  earlier  meeting  by  adver- 
tisement in  some  newspaper  circulated  in  the  neighboov- 
hood  of  such  road,  and  affixed  on  all  the  turnpike  gates 
then  standing  on  such  road,  in  which  notice  shall  be  ex* 
pressed  the  time,  place,  and  purpose  of  such  eariier 
meeting  (such  time  not  being  less  than  fonrteen  daya 
after  publication  of  the  said  notice ) ;  and  all  the  orden 
and  determinations  of  the  trustees  at  all  such  mcotiuga 
shall  be  as  valid,  as  if  the  same  had  been  done  at  any 
other  meeting  of  trustees  held  by  virtue  of  the  said  re- 
cited Act  or  this  Act,  or  the  Act  under  and  by  virtue  of 
which  they  shall  act  as  trustees  :-^— Provided  alwayr,  that 
no  other  business  than  what  shall  be  specified  in  audi 
notice  shall  be  transacted  at  any  such  meeting. 

Proceedings^  %c.  of  trustees  to  be  entered  in  a  book^ 
which  s/uiU  be  received  in  evidence. — By  Stai.  3  GreOb  4, 
c.  126.  s.  72,  AH  orders  and  proceedings  of  the  trustees  of 
every  turnpike  road,  together  with  the  names  of  the  tma- 
tees  present  at  every  meeting,  shall  be  entered  in  a  book  or 
books  to  be  kept  by  the  clerk  to  the  said  trustees  for  that 
purpose,  and  be  signed  by  the  chairman  of  the  meetii^ 
or  meetings  at  which  such  orders  or  proceedings  shall  be 
from  time  to  time  made  or  had  ;  and  such  book  or  books 
shall  be  open  at  all  seasonable  times  to  the  inspection  of 
any  of  the  trustees  without  fee  or  reward : — And  such 
orders  and  proceedings,  so  entered  and  signed  by  the 
chairman  of  such  meeting  or  meetings,  shall  be  deemed 
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and  taken  to  be  original  orders  and  proceedings :— Which 
said  book  or  books,  as  well  as  the  book  or  books  in  which 
the  oath  or  affirmation  directed  to  be  taken  by  the  said 
trustees  shall  be  entered,  and  also  the  book  or  books  di- 
rected to  be  kept  for  registering  mortgages  and  assign- 
ments, and  all  entries  in  such  books  respectively,  shall 
and  may  be  read  in  evidence  in  all  courts  whatsoever, 
in  all  cases  of  appeal,  and  in  all  prosecutions,  suits  and 
actions  whatsoever. 

And  by  StaL  9  Geo.  4.  c.  77.  s.  2,  All  books  kept  for 
registering    mortgages    or  assignments,  and  all  entries 
therein,  and  all  books  containing  the  accounts  and  pro- 
ceedings of  the  trustees  in  the  execution  of  any  local 
Turnpike  Act,  kept  according  to  the  directions  and  pro- 
yisions    of  any  such  Act,  or  of  the   said  recited  Act 
(S  Geo.  4.  c.  126. )  or  of  this  Act,  and  made  evidence 
thereby,  shall  be  admitted  in  evidence  in  all  courts  and 
by  all  judges,  justices,  and  others,  without  proving  the 
facts  therein  contained,  unless  such  facts  or  any  of  them 
shall  be  first  controverted,  notwithstanding  any  former 
Act,  under  the  provisions  of  which  such  books  may  have 
been  originally  kept,  may  be  repealed : — And  all  such 
books  shall  be  preserved  and  kept  by  the  clerk  for  the 
time  being  of  such  trustees,  and  shall  at  all  seasonable 
times  be  open  to  the  inspection  of  the  said  trustees,  and 
of  any  creditor  or  creditors  of  the  tolls,  without  fee  or 
reward;  and  the  said  trustees  and  creditors,  or  any  of 
them,  shall  and  may  take  copies  of  or  extracts  from  the 
jsaid  book  or  books,  or  any  part  or  parts  thereof  re- 
spectively, without  paying  any  thing  for  the  same ;  And 
in  case  the  clerk  to  the  said  trustees  shall  refuse  to 
permit,  or  shall  not  permit  the  said  trustees,  or  such 
4^editors,  or  any  of  them,  to  inspect  the  said  book  or 
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booksj  or  to  take  such  copies  or  extracts  as  aforeaud* 
such  clerk  shall  forfeit  and  pay  any  sum  of  money  not 
£5,  for  ever^  si^eh  offence^ 


Books  of  account  to  be  kept^  cmd  to  be  open  to  mh 
Mpection  by  trustees  and  preditors.-^t^y  Stat.  3  Greo.  4y 
c.  126.  8.  73,  The  trusjtees  of  isyery  turnpike  road  shall, 
and  they  are  hereby  required,  from  tiipe  |o  tim^  and  at  all 
times,  to  order  and  direct  a  book  oj*  books  to  be  pro- 
vided and  kept  by  their  clerk  for  the  time  beings  in 
which  book  or  books  such  clerk  shall  enter  or  iciuise  t0 
be  entered,  true  and  regular  accQ^nts  of  all  ffiLuna  of 
money  received,  paid,  laid  out,  and  expended  fi>r  OT  <dp 
account  of  the  roads  for  which  such  plerl^.  shall  apt,  and 
of  the  several  articles,  matters,  and  things  Upt  whiidk 
such  sums  of  money  shall  have  been  disburae4>  laid  outi 
and  paid : — And  such  book  or  books  shall,  at  fpl  season- 
able times,  be  open  to  the  inspection  of  the  said  t|rusteea| 
or  any  creditor  or  creditors  on  the  tolls  collected  and 
taken  on  the  road  to  which  such  books  relate,  without 
fee  or  reward;  and  the  said  trustees  and  creditors,  or 
any  of  them,  shall  or  may  take  copies  or  extracts  from 
the  said  book  or  books,  or  any  part  or  parts  thereof, 
without  paying  any  thing  for  the  same ;  and  the  said 
book  or  books  shall  be  produced  by  the  said  clerk  at 
all  meetings  of  the  said  trustees:  —  And  in  case  any 
clerk  shall  refuse  to  permit,  or  shall  not  permit  any  of 
the  said  trustees,  or  any  such  creditor,  to  inspect  any 
such  book  or  book,  or  to  take  such  copies  or  extracts 
as  aforesaid ;  or  in  case  such  clerk  shall  refuse  or  neglect 
to  produce  such  book  or  books  at  any  meeting  of  the 
said  trustees,  such  clerk  shall  forfeit  any  sum  of  money 
pot  exceeding  £5,  to  be  levied  and  applied  in  the  sam^ 
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nuamer  as   other  penaldes  are  hereby  directed  to  be 
fefied  and  ^applied  (a  )• 

Amdii  qf  ihe  accounts  of  treasurer^  clerk^  and  mr- 
Myor.— By  Stat.  8  Geo.  4.  c.  126.  s.  78,  The  trustees  of 
every  turnpike  road  shall,  and  they  are  hereby  required 
at  their  general  annual  meeting  in  each  year,  to  examine, 
andit,  and  settle  the  accounts  of  the  respective  trea^ 
snrers,  clerks,  and  surveyors,  appointed  by  them ;  and 
to  require  such  treasurers,  clerks,  and  surveyors  to  pro- 
diioe  their  books,  accounts,  papers,  and  vouchers ;  and  to 
jBmamiiie  into  the  revenues  and  debts,  distinguishing  bond 
from  simple-contract  debts,  of  the  several  roads  for 
•rhich  they  shall  act  as  treasurer,  clerk,  or  surveyor; 
^nd  when  the  accounts  of  the  said  several  treasurers, 
j^  iderks,  and  surveyors,  shall  be  settled  and  allowed  by 
llie  trustees  present  at  such  meeting,  the  same  shall  be 
aigned  by  the  chairman  of  such  meeting: — ^And  if  any 
ireastu^er,  clerk,  or  surveyor,  shall  refuse  or  neglect  to 
prodnoe  his  accounts,  or  any  book,  paper,  or  voucher 
requkjed  to  be  produced  by  him,  such  treasurer,  clerk, 
or  sqrreyor  shall  be  dealt  with  according  to  the  pro- 
yiiSoiis  hereinbefore  contained  (6),  with  regard  to  oflScers 
refusing  to  account  or  deliver  up  books  or  papers,  or 
pay  over  monw  in  jkhenr  hands. 

Cren/nral  st/tiement  qf  the  ftinds  qf  the  trust  to  be 
wtade  out  and  sent  to  the  clerk  qf  the  peace, — ^And  by 
the  same  Section,  When  imd  as  soon  as  the  said  accounts 
of  the  said  respective  treasurers,  clerks,  and  surveyors 
/diaD  be  audited,  allowed,  and  signed,  the  clerk  to  the 

(c)  By  sectioaUl.    Scepgs^  (6)  See  4 Geo.  4.  c.  95.  s.  47, 

Pupler  VI.  Sectipo  IIL  poit,  page  S29. 
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trustees  holding  such  meeting  shall  forthwith  make  out 
a  statement  of  the  debts^  revenues,  and  expenditure  re- 
ceived or  incurred  on  account  of  the  trust  for  which  the 
meeting  shall  be  held,  in  the  form  contained  iq  the  Scbe* 
dule  to  this  Act  annexed  (a);   which    said    statement 
shall  be  submitted    to  the  trustees  assembled  at  such 
meeting,  and  when  approved  by  the  majority  of  them, 
shall  be  signed  by  the  chairman  of  the  said  meeting; 
and  the  said  statement  being  so  approved  and  signedf 
the  said  clerk  shall,  within  thirty  days  thereafter,  trans- 
mit the  same  to  the  clerk  of  the  peace  of  the  county  in 
which  the  road,  or  the  major  part  thereof,  to  which  the 
said  statement  relates,  shall  lie : — And  if  any  clerk  shall 
refuse  or  neglect  to  make  out  such  statement  as  afore- 
said, or  to  transmit  the  same  within  the  time   herein- 
before mentioned,   every  clerk  so  offending  shall,    for 
such  offence,  forfeit  the  sum  of  «£aO,  to  be  recover^  af 
hereinafter  directed  (6). 

Statement  to  be  produced  at  Quarter  Sessions^  and  to 
be  registered. — Section  79  enacts,  That  the  clerk  of  the 
peace  of  every  county  to  whom  such  statements  shaU  be 
transmitted,  shall,  on  receiving  such  statements,  cause  the 
same  to  be  produced  to  the  justices  assembled  at  the 
Quarter  Sessions  to  be  held  next  aft;er  the  receipt  thereof 
and  also  to  be  registered  and  kept  amongst  the  records  of 
the  Quarter  Sessions  of  the  county  for  which  such  clerk 
of  the  peace  shall  act : — And  the  said  statements  so  to  be 
transmitted  to  the  said  respective  clerks  of  the  peace, 
shall,  when  registered,  be  open  to  the  inspection  of  all 
and  every  person  and  persons  whatsoever,  who  may  take 


(a)  See  Form,  Appendix,  No.  LXXXVII. 

(6)  Sec  section  141,  post,  Chapter  VI.  Section  IIU 
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^cntncts  Aerefrom  or  •copies  thereof,  paybg  to  the  cleric 
of  the  peace  m  whose  custody  the  same  shall  be,  the 
sum  of  five  shiUings  for  each  inspectioii,  and  the  sum 
.of  sixpence  for  every  seventy-two  words  of  each  ex- 
tract or  copy  taken. 

Statement  to  be  printed  and  sent  to  trustees.-^'Ry  See^ 
tioH  80,  .The  said  trustees  shall,  immediately  after  such 

.accounts  and  statements  have  been  examined,  audited, 
and  signed,  cause  a  sufficient  number  of  copies  of  such 

\atatenients  to  be  printed,  and  direct  their  clerk  to  trans- 
mit a  copy  thereof  to  each  acting  trustee,  having  duly 
qualified  himself  to  act  as  such  trustee  of  such  road. 

Trustees  may  enter  into  contracts  for  ameneUng  roads. 
By  Stat.  4  Geo.  4.  c.  95.  s.  78,  It  shall  be  lawful  for  the 
trustees  of  any  turnpike  road,  or  for  their  clerk,  surveyor, 
or  any  other  officer  by  their  order,  to  contract  and  agree, 
by  the  year  or  otherwise,  with  any  person  for  the  making, 
amending,  altering,  or  maintaining  the  said  road,  or  any 
bridges,  toll-houses,  or  buildings  thereon,  or  for  any 
other  thing  which  such  trustees  are  by  any  Act  for 
making  or  maintaining  turnpike  roads,  or  the  said  ro- 
oted Act  (a)  or  this  Act,  or  any  other  Act,  authorized 
or  empowered  to  make,  build,  do,  execute,  or  perform; 
And  all  contracts  or  agreements  in  writing  entered  into 
by  the  said  trustees,  or,  pursuant  to  any  order  of  the  said 
trqstees,  by  their  clerk,  surveyor,  or  other  officer,  with 
fuj  workmen  or  other  persons,  relating  to  any  matter  or 
thing  to  be  done  by  virtue  of  any  such  Act,  or  the  said 
recited  Act,  or  this  Act,  shall  be  binding  on  the  said 
trustees  and  their  successors,  and  upon  all  other  parties 

(«)  sOeo.4.  c.  176. 
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who  dball  rign  the  same,  and  the  heirt,  exeentony  and 
administrators  of  such  other  parties;  and  actions  and 
suits  shall  and  may  be  maintained  thereon  by  the  aaid 
trusteesi  and  damages  and  costs  recovered  against  die 
party  or  parties,  or  person  or  persons  fiuling  in  the  per- 
formance of  such  contracts  or  agreements  respectively; 
and  such  sum  or  sums  of  money  as  shall  be  requinte  for 
the  due  performance  of  such  contracti  shaD  be  die 
measure  of  the  damages  to  be  recovered  in  any  action 
or  suit  against  such  party  or  parties,  person  or  penoils 
so  as  aforesaid  making  default  in  fulfilling  his,  her,  or 
their  contract  or  agreement. 

By  Stat.  3  Geo.  4.  c.  126.  s.  100,  The  trustees  arcr  em- 
powered to  purchase  land,  for  the  purpose  of  digging 
materials  therefrom. 

Trtutees  and  other  officers^  %e*  may  be  wUneseeSn^^j 
Stai.  4  Greo.  4.  c.  95.  s.  84,  No  person  shall  be  deemed 
incompetent  to  give  evidence,  or  be  disqualified  ftonf 
giving  testimony  or  evidence  in  any  action,  suit,  prosecu- 
tion, or  other  legal  proceedings  to  be  brought  or  had 
in  any  court  of  law  or  equity,  or  before  any  justiee  of 
justices  of  the  peace,  under  or  by  virtue  of  any  Aeft  ibr 
making  or  maintaining  any  turnpike  road,  or  the  said  le^ 
cited  Act(a)i  or  this  Act,  by  reason  of  behig  a  tmates 
of  such  road,  or  a  mortgagee  or  creditor  of  the  toDs 
thereof,  or  a  farmer,  lessee,  or  collector  of  such  toDs, 
or  a  treasurer,  clerk,  or  surveyor,  or  other  officer  under 
such  Act;  nor  shall  such  testimony  or  evidence,  for  say 
of  the  reasons  aforesaid,  be  rejected,  or  liable  to  be 
questioned  or  set  aside. 


(«)  9  Geo.  4.  c.  is^ 
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As  TO  THB   UABUJTT    OV    TRU8TBBS.— *By  Stoi.  7  ft  8 

Gea4wc.£4.  s.  S,  No  trustee  shafl  be  pecsonany  subject  oi* 
liable  ( a  )  to  be  charged  ( except  as  by  sed.  2  of  this  Act 
mentioiied)  with  the  payment  of  any  sum  or  smns  of  money 
laid  out  or  expended  in  or  towards  the  making,  repairing^ 
or  altering  any  turnpike  road,  nor  shall  executi<m  issue 
against  the  goods  and  chattels  of  any  trustee,  by  reasod 
of  his  baring  acted  as  such  trustee,  or  having  signed^ 
or  authorized,  or  directed  any  contract  or  security  to  be 
entered  into  relating  to  any  such  road,  unless  in  such 
contract  or  security  such  trustee  shall  have  in  express 
words  rendered  himself  so  personally  liable. 

But  by  Section  2,  Every  trustee  who  shall  order  or 
direct  the  expenditure  of  any  money  for  or  towards  the 
making,  repairing,  or  altering  any  road  not  comprehended 
within  the  Act  in  the  execution  of  which  he  may  be 
acting,  or  for  or  towards  the  performanee  of  any  ac^ 
matter,  or  thing  not  authorized  by  such  Act,  or  by  the 
■aid  recited  Acts  ( 6 ),  such  trustee  shall  be  personaHy 
liable  to  the  trust  for  the  re-payment  of  the  money  so 
caqiended,  at  the  suit  of  any  person,  or  aHy  one  trustee 
or  of  the  derk  to  such  trustees,  on  behalf  of  such  trust} 
And  aU  the  costs  and  charges  of  such  suit,  over  and 
above  any  costs  and  charges  recovered  from  the  de-> 
fimdant  in  sucb  suit^  shall  be  paid  and  borne  by  such 
tfust* 

Yel  if  in  the  performance  of  any  act  which  the  tru»« 
tees  ale  authorized  to  do,  they  behave  arbitrarily,  wan* 


(  «  )  That  witfioat  thii  release,  C.  C.  101,  note,  S.  C. 
the  trattcet  wonld  have  been  per-  (  &  )  3  Geo.  4«  c.  1S6,  &  4  6eo«^ 

Mmally  liable,  tee  Honley  «•  Bell  e.  95. 
and  otben,  Aaibl.769,  and  l  Bro. 
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tonly,  or  oppressively^  or  are  even  so  careless  and  neg- 
ligent as  to  cause  a  consequential  damage,  which  nugfat 
well  have  been  avoided,  it  seems  that  in  such  a  canfc 
they  will  be  personally  liable  to  an  action  for  the  in- 
jury inflicted  (a).  But  otherwise  they  cannot  be  called 
upon  to  make  any  recompence  for  such  damage. 

In  one  case,  the  trustees  of  a  turnpike  road,  who  were 
empowered  to  make  water-courses  to  prevent  the  road 
from  being  overflowed,  had  directed  their  surveyor  to 
present  a  plan  for  carrying  ofi^  the  water  of  an  adjacent 
brook;  he  recommended,  and  on  that  recommendatioR 
they  adopted  and  caused  him  to  make,  a  wide  channel 
from  the  road,  gradually  narrowing,  and  conducting  the 
water  into  the  ordinary  fence  ditches  of  the  plaintiff's 
land,  which  proved  insufficient  to  discharge  it,  and  hii 
land  was  thereby  flooded  by  the  water,  which  stagnated 
thereon,  and  damaged  his  crops.  For  this  damage  the 
plaintiff  brought  his  action  against  the  chairman  of  the 
trustees,  who  signed  the  order  for  cutting  the  trench. 
And  it  was  held,  that  although  the  selection  of  the  de- 
fendant to  answer  the  plaintiff's  suit  was  correct,  yet  the 
action  itself  was  not  maintainable.  For  the  trustees,  who 
were  guilty  of  no  excess  of  jurisdiction,  informed  them- 
selves, as  well  as  they  could,  by  the  opinion  of  their  aur- 
▼eyor.  No  imputation  of  negligence  rested  upon  themy 
and  they  did  the  act  in  the  manner,  which,  according  to 
the  best  information  they  could  obtain,  was  the  moat 
advisable  for  effecting  the  object  in  view  ( 6  )• 


(  a  )  See  Jones  v.  Bird,  5  B.  5c  A.  (  6  )  Sotton  o.  Clarke,  6  Taaat. 

8S7 ;   and  Boalton  «.   Crowthcr^       99.-1  Marah.  4t9.  S.  C. 
S  B.  &  C.  703. 
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And  in  the  case  of  HarrU  and  Ux.  v.  Baker  (a),  the 
tmstees  ci  a  public  road  were  empowered  and  required 
by  an  Act  of  Parliament  to  place  lamps  along  the  road, 
if  tfiey  should  think  necessary,  and  to  make  contracts 
finr  the  cleansing  of  the  road,  and  to  take  a  night-toll 
finr  the  purpose  of  enabling  them  to  light  and  watch 
the  same.  The  highway  had  been  cleansed,  and  the 
scrapings  had  been  left  in  round  heaps,  on  both  sides 
of  the  road.  One  evening,  after  it  was  dark,  there 
being  no  lamps  by  the  road  side,  the  plaintiff's  wife, 
having  occasion  to  cross  the  way,  in  her  passage  fell 
over  one  of  these  heaps  and  broke  her  arm.  And  it  was 
held  by  the  Court  of  K.  B.  that  the  clerk  to  the  trustees 
was  not  liable  to  an  action  under  the  above  circum- 
stances. Per  Lord  Ellenborough,  C.  J.  *'  If,  by  omitting 
to  put  up  lamps  where  it  is  necessary,  the  trustees  are 
gmky  of  a  breach  of  public  duty,  they  may  be  indicted. 
But  to  hold  that  every  trustee  of  a  road  is  liable  in  da- 
mages for  such  an  accident  as  this,  would,  I  conceive, 
be  going  further  than  any  case  warrants.** 

But  although  the  trustees  themselves  may  not  be  liable 
to  make  compensation  for  damage  occasioned  by  acts 
ordered  by  them  to  be  done,  which  are  within  the  scope 
of  their  authority,  if  they  proceed  with  sufficient  caution, 
.jet  it  should  seem  from  the  case  of  Hall  v.  Smith  and 
oikers  ( & ),  that  the  agent  who  is  appointed  to  execute 
■mdb  acts,  is  answerable  for  any  negligence  in  their  per- 
.finmiance.  This  was  an  action  brought  against  the  clerks 
to .  certain  commissioners  for  lighting,  paving,  and  watch- 
ing the  town  of  Birmingham  (c),  and  also  against  the 


(«)  4  M.  &  8.  t7«  sionen  are  to  sne  and  be  saed  in 

(  ft )  S  BIng.  156.  the  name   of  their   treasurer  or 

(c)  By  the  Act,  the  commU-       clerks,  who  are  to  be  rcimbarsed. 

o 
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surveyor  and  contractor  employed  by  them,  iind  a'  la- 
bourer who  was  employed  by  the  contractor.  It  appeared 
that  the  defendants  dug  a  deep  ditch  in  a  certain  street^ 
placed  a  quantity  of  rubbish  near  the  same,  and  left  it 
at  nighty  without  any  guard,  fence,  light,  or  signal ;  and 
that  the  plaintiff,  not  knowing  thereof,  fell  into  the  ditdi 
with  great  force,  whilst  riding  across  the  street,  whereby 
he  broke  his  thigh,  and  his  horse  was  much  injured. 
On  the  trial,  the  jury  found  a  verdict  for  the  labourer, 
and  against  all  the  other  defendants.  Upon  motion,  the 
Court  of  Common  Pleas  set  aside  the  verdict,  as  againat 
the  clerks  to  the  commissioners,  but  confirmed  it'  aa 
against  the  surveyor  and  contractor.  In  the  course  of 
a  most  able  judgment,  Best,  C.  J.  observed,  that,  **  As 
to  the  surveyor  and  contractor,  it  was  admitted  that  the 
verdict  found  against  them  must  stand.  The  question  te 
be  decided  was,  whether  the  clerks  to  the  commissionisw 
were  to  have  a  verdict  entered  for  them.  The  action  is 
not  maintainable  against  these  defendants,  unless  it  coold 
have  been  supported  against  the  commissioners.  Now,  if 
commissioners,  under  an  Act  of  Parliament,  order  some- 
thing to  be  done,  which  is  not  within  the  scope  of  their 
authority,  or  are  themselves  guilty  of  negligence  in  doH^ 
that  which  they  are  empowered  to  do,  they  render  then^ 
selves  liable  to  an  action ;  but  they  are  not  answeraUe 
for  the  misconduct  of  such  as  they  are  obliged  to  emploj. 
If  the  doctrine  of  respondeat  superior  were  applied  to 
such  commissioners,  who  would  be  hardy  enough  to 
undertake  any  of  those  various  offices,  by  which  mudi 
valuable,  yet  unpaid,  service  is  rendered  to  the  countiy! 
The  maxim  of  respondeat  superior  is  bottomed  on  diB 
principle,  that  he  who  expects  to  derive  advantage  from 
an  act  which  is  done  by  another  for  him,  must  answer 
for  any  injury  which  a  third  person  may  sustain  from  it. 


I 
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The  cornmiiwionCTs  here  had  authority  to  make  the  trench 


whidi  occadoiied  the  damage  to  the  plaintiff;  and  they 
M>e  not  answerable  for  the  negligent  execution  of  an 
order  properly  given.** 

Ham  truces  are  to  sue  and  be  eued.  —  By  Siaiuie 
8  Geo.  4.  c  IS6.  s.  74,  The  trustees  of  every  turnpike 
food  may  sue  and  be  sued  in  the  name  or  names  of  any 
one  of  such  trustees,  or  of  their  clerk  or  deriks  for  the 
bdng;  and  no  action  or  suit  to  be  brought  or 
by  or  against  any  trustees  of  any  turnpike 
iMd,  by  virtue  of  this  or  any  other  Act  or  Acts  of  Par* 
Bament,  in  the  name  or  names  of  anyone  of  such  trustees 
ov  their  clerk  or  clerks,  shall  abate  or  be  discontinued  by 
llie  death  or  removal  of  such  trustee,  clerk  or  clerks,  or 
mgr  of  them,  or  by  the  act  of  such  trustee,  clerk  or 
dflit^  or  any  of  them,  without  the  consent  of  the  said 
tnutees;  but  any  one  of  such  trustees,  or  of  the  clerk 
or  tierks  for  the  time  being  to  the  said  trustees,  shall 
ahrayi  be  deemed  to  be  the  plaintiff  or  plaintiffs,  defend* 
ant  or  defendants  (as  the  case  may  be)  in  every  such 
action  or  suit : — Provided  that  every  such  trustee,  clerk 
or  derks,  shall  be  reimbursed  and  paid  out  of  the  monies 
bdbngiiig  to  the  turnpike  road  for  which  he  or  they  shall 
act,  all  such  costs,  charges,  and  expences  as  he  or  they 
ahall  be  put  unto,  or  become  chargeable  with,  or  liable 
to^  by  reason  of  his  or  their  being  so  made  plaintiff  or 
idaintiffi,  defendant  or  defendants. 

Li  the  case  of  Everett  v.  Cooch{a\  the  plaintiff 
hroug^  an  action  of  assumpsit  against  the  treasurer  ap- 
f^*«ff^=^  under  a  Turnpike  Act,  under  the  following  cir- 

(«)  7TbnBt.l. 
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cumstances.    The  plaintiff  was  a  lessee  of  tolls,  at  the 
time  when  a  new  Act  passed,  which  enacted.  That  the  then 
existing  lease  of  the  tolls,  payable  at  the  plaintiff*!  gate, 
should  determine ;  and  if  the  lessee  thereof  should  make 
it  appear  to  the  trustees,  that  any  loss  would  be  sustained 
by  him  in  consequence  thereof,  then  any  five  or  more 
trustees  were  authorized  to  make  compensation  for  the 
same  to  the  lessee.     If  the  trustees  should  refiue  to 
make  such  compensation,  the  same  might  be  sued  tar  in 
any  Court  of  Record  at  Westminster.     And  there  was  a 
clause  in  the  Act,  that  in  case  any  person  should  deem 
himself  aggrieved    by  any  thing  done  by  the  trustees 
under  that  Act,  he  should  sue  the  treasurer.    The  plain- 
tiff delivered  to  the  trustees,  at  their  first  meeting,  an 
account  of  his  receipts,  and  offered  to  prove  a  profit  ton 
which  he  required  compensation.     The  trustees  thought 
his  demand  too  high,  and  adjourned  the  meeting,  prO' 
mising  to  consider  of  it.     The  plaintiff  became  the  highest 
bidder  for  the  new  lease,  upon  terms  more  beneficial  Uian 
those  under  which  he  had  taken  the  old  one,  and  the 
trustees  informed  the  plaintiff,  that  they  considered  the 
benefit  which  he  would  receive  thereby,  to  be  a  sufficient 
compensation  for  the  loss  he  had  sustained.     The  Court 
of  C.  P.  held  that  this  action  against  the  treasurer  mm 
not  maintainable.     Per  Cur, :  The  Act  puts  the  treasurer 
in  the  place  of  the  trustees,  but  this  action  supposes  that 
if  the  Act  had  not  substituted  the  treasurer,  the  plaintiff 
might  have  sued  the  entire  body  of  trustees.    The  act 
of  those  trustees  who  were  present  at  the  meeting,  and 
promised,  would  not  render  the  whole  body  liable  to  an 
action.    We  will  not  undertake  to  say,  whether  the  Li^ 
gislature  may  not  have  introduced,  with  intention  to  give 
a  remedy,  a  clause  which  proves  ineffectual;  but,  aa  the 
ease  stands,  there  must  be  judgment  of  nofUuU* 
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Adiians  against  iruitees,  and  evidence  of  their  situatiat^ 
By  Siai.  SGao.  4.  c.  126.  s.  L34,  It  is  enacted,  That  in 
all  cases  where  any  action  shall  be  brought  by  or  against 
any  trustee  of  any  turnpike  road,  evidence  of  such  trustee 
having  acted  as  such,  together  with  the  Act  of  Parlia< 
ment  by  which  he  was  appointed^  or  the  order,  or  a  copy 
of  the  order,  for  his  appointment  or  election,  in  case  he 
was  appointed  or  elected  by  the  triistees,  shall  be  suffi- 
cient proof  of  his  being  a  trusteed 

As  to  the  recovery  from  trustees  of  money  for  compen^ 
saiioH  or  satisfaction  for  materials,  damage,  ^c.*— By  Stat. 
4Greo.  4.  c.  95.  s.  71,  When  and  as  often  as  any  sum  or 
sums  of  money  shall  be  directed  or  ordered  to  be  paid  by 
any  justice  or  justices  of  the  peace,  in  pursuance  of  Stat. 
3  Greo.  4.  c.  126,  or  this  Act,  or  any  Act  relating  to  turn- 
pike roads,  as  or  by  way  of  compensation  or  satisfaction 
for  any  materials  or  costs,  or  for  any  damage,  spoil,  or  in- 
jury of  any  nature  or  kind  whatsoever,  dome  or  committed 
by  such  trustees,  or  any  person  or  persons  acting  by  or 
under  their  authority,  and  such  sum  or  sums  of  money 
ahaU  not  be  paid  by  the  said  trustees  to  the  party  or 
parties  entitled  to  receive  the  same,  within  ten  days  after 
demand  in  writing  shaU  have  been  made  from  the  clerk 
to  the  said  trustees,  or  their  treasurer,  in  pursuance  of 
the  direction  or  order  made  by  such  justice  or  justices, 
and  in  which  demand  the  order  of  such  justice  or  justices 
ahall  be  stated,  then  and  in  such  case  the  amount  of  such 
ocMnpensation  or  satisfaction  shall  and  may  be  levied  and 
recovered  by  distress  and  sale  of  the  goods  and  chattels 
Tested  in  such  trustees,  by  virtue  of  wy  Act  for  making 
or  repairing  turnpike  roads,  or  of  tim  goods  and  chattels 
of  their  treasurer  for  the  time  being,  under  a  warrant  to 
be  issued  for  that  purpose  by  such  justice  or  justices ; 
which  warrant  any  such  justice  or  justices  is  and  are 
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hereby  authorisird  and  required  to  ^rant  under  his  hand 
and  seal,  or  their  hands  and  seals^  on  appHcation  made 
to  him  or  ihem  for  that  purpose  by  the  party  or  parthe 
aitided  to  receire  such  sum  or  sums  of  money  a*  dr  by 
way  of  compensation  or  satisfiurtion  fi>r  any  such  ttaleriab^ 
costs,  damages,  spoil,  or  mjury  as  aforesaid:— And  in 
case  any  overplus  shall  remain  after  payment  of  such  lom 
or  sums  of  money  and  the  costs  and  ezpenoes  of  heating 
and  determining  the  matter  in  dispute,  and  also  the  eoab 
and  expences  of  such  distress  and  sale,  then  and  in  such 
case,  such  oyerplus  shall  be  returned  on  demand  to  the 
said  trustees,  or  to  their  treasurer  for  the  time  bdngi 
as  the  case  may  be : — Provided  always,  that  it  shall  be 
lawful  for  such  treasurer  to  retain  out  of  any  monielfi 
which  he  shall  have  received  or  shall  receive  in  pur- 
suance of  any  such  Act,  or  the  said  recited  Act  or  this 
Act,  all  such  damages,  costs,  charges,  and  expencea  as 
he  ^haO  have  ^stained  or  be  put  unto  by  virtue  of  waf 
such  warrant  as  aforesaid. 


Right  of  Property  vested  in  Trustees  (a). — By 
Siat.S Geo.  4k  c.  126.  s.  60,  It  is  enacted.  That  the  rights 
interest,  and  property  of  and  in  aU  the  toll-gates  and  toll* 
houses,  weighing  machines,  and  other  erections  and  buiU^k 
ings,  lamps,  bars,  toll-boards,  direction-boards,  mile-stoiiet^ 
posts,  rails,  fences,  and  other  things  which  shall  have 
been  or  shall  be  erected  and  provided  in  pursuance  of 
any  Act  of  Parliament  for  making  turnpike  roads,  with 
the  several  conveniences  and  appurtenances  thereunto 
spectively  belonging,  and  the  materials  of  which  the 
shall  consist,  and  all  materiak,   tools,  and  impkments^ 


( a )  By  9  Geo.  4.  c.  77.  s.  16,       lected  on  any  tnrapike  rosd,  ai^ 
(post,  p.  S5t)  the  toDs,  to  be  col-       vested  ia  the  trustees. 
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sludl  be  proyided  for  repairing  the  said  roads,  and 
th^  scrapings  df  the  said  road,  shall  be  vested  in  the  trus- 
tees acting  in  pursuance  of  such  Act  for  the  time  being ; 
and  ihey  are  hereby  authorized  and  empowered  to  apply 
and  dispose  of  the  same  as  they  shall  think  fit,  and  to 
bring  or  cause  to  be  brought  any  action  or  actions,  and 
to  prefer  and  prosecute  or  order  and  direct  the  preferring 
ilnd  prosecuting  of  any  informations  or  indictments,  against 
any  person  or  persons  who  shall  dig  up,  break,  or  pull 
down,  steal,  take,  or  carry  away,  spoil,  destroy,  injure, 
or  damage  any  of  the  toll-gates,  or  toll-houses,  weighing 
xhachines,  or  other  erections  or  buildings,  lamps,  bars,  toll- 
boards,  direction-boards,  mile-stones,  posts,  rails,  fences, 
and  other  things,  or  any  of  the  conveniences  and  appur- 
tenances thereto  belonging,  or  any  of  the  tools,  imple- 
ments, or  materials  aforesaid,  or  shall  interrupt  them,  the 
,fisitr  trustees,  or  any  of  their  officers,  in  the  possession 
thereof; — In  all  which  proceedings  it  shall  be  sufficient  to 
state  generally  such  articles  to  be  the  property  of  the 
derk  for  the  time  being  to  the  said  trustees. 

By  Stat.  4  Geo.  4.  c.  95.  s.  57,  Where  any  toll-house  or 
toft-houses  standing  on  or  adjoining  any  turnpike  road,  and 
which  shall  have  been  erected  by  or  vested  in  the  trustees 
of  such  road,  shall  become  useless  and  be  no  longer  re- 
quired for  the  purposes  of  such  road,  it  shall  not  be 
lawful  for  the  trustees  of  such  road  to  sell  or  dispose  of 
Auch  toll-house  or  toll-houses,  but  in  every  such  case  the 
trustees  of  the  road  on  which  such  toll-house  or  toll- 
llonses  no  longer  required  shall  stand,  shall  cause  such 
toll-house  or  toll-houses,  with  the  out-houses  attached  or 
belonging  thereto,  to  be  pulled  down,  and  the  materials 
thereof  to  be  sold  or  removed  ;  and  the  site  of  such  toll- 
house or  toll-houses  so  pulled  down,  together  with  the 
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gardens  and  appurtenances  thereunto  beloDgiiigf  may  then 
be  sold  by  the  said  trustees,  in  the  same  manner  as  and 
under  the  regulations  in  S  Geo.  4.  c«  IS69  and  this  Aet 
contained,  with  respect  to  any  land  or  ground  not  waiil^ 
for  the  purposes  of  the  road  (a). 

By  Section  58«  During  such  time  as  the  toDs,  ariaiDg 
on  any  turnpike  road  or  any  part  or  parts  thereof,  ahaO 
be  leased,  demised,  or  let  to  any  person  or  persons  whomr 
soever,  it  shall  be  lawful  to  and  for  the  lessee  or  lessees^ 
or  farmer  or  fanners  thereof,  or  such  other  person  or 
persons  as  he  or  they  shall  authorize  or  appoint,  to  occupy 
and  enjoy  the  toll-house  or  toll-houses  at  which  the  aaid 
tolls  so  let  are  to  be  collected  and  to  arise,  with  all  tfie 
appurtenances  and  conveniences  to  the  same  toll-houae  OiV 
houses  belonging,  for  the  purpose  of  collecting  such  tdb 
during  so  long  time  only  as  such  lessee  or  lessees,  fiurmer 
or  farmers,  shall  duly  and  regularly  pay  his,  her,  or  tfaeiv 
rent  or  rents,  and  perform  the  covenants,  agreementa^ 
and  conditions  of  such  lease,  demise,  or  letting,  but  no 
further  or  otherwise. 

By  Section  59,  In  case  all  or  any  of  the  tolls,  arisiiig 
by  virtue  of  any  Act  for  repairing  or  amending  any  turn- 
pike road,  shall  have  been  or  shall  be  demised  or  let  to 
farm  to  any  person  or  persons  in  any  manner  whatsoeveTf 
and  the  lessee  or  lessees,  farmer  or  farmers  thereof,  shdl 
neglect  or  refuse  to  perform  the  terms  and  conditions  on 
which  the  same  shall  have  been  or  shall  be  so  demised 
or  let ;  or  in  case  the  rent  or  rents,  agreed  to  be  psid 
by  such  lessee  or  lessees,  farmer  or  farmers,  shall  be 
in  arrear  by  the  space  of  seven  days  next  after  any  of 


(  a  )  Ste  post,  Chapter  V.  Section  II,  Part  t. 
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tbe  dajB  on  which  the  same  ought  to  be  paidi    pur- 
raaiit  to  the  agreement  for  letting  to  farm  thereof;  or  in 
ease  any  such  lease  or  agreement   shall  in   any  other 
manner  become  void ;  then  and  in  any  of  those  cases,  it 
shall  be  lawful  for  any  justice  of  the  peace  for  the  county 
or  place,  by  warrant  under  his  hand  and  seal,  to  order 
a  constable  or  other  peace  officer,  with  such  assistance  as 
shall  be  necessary,  to  enter  upon  and  take  possession  of 
any  toll-house  or  toll-houses,  toll-gate,  bar,  or  chain,  or 
weighing  machine,  and  the  buildings  and  appurtenances 
thereunto  belonging,  and  to  remove  and  put  out  such 
lessee  or  lessees,  fanner  or  farmers  of  the  tolls  arising 
thereat  respectively,  or  other  person  or  persons  who  shall 
be  found  therein,  together  with  his,  her,  or  their  goods, 
out  of  and  from  the  possession  of  the  said  toll-house  or 
toll-houses,  and  from  the  collection  of  tolls,  and  to  put 
the  said  trustees  or  any  one  of  them,  or  their  new  ap- 
pcmited  officer,  or  other  person  acting  by  or  under  their 
authority,  into  the  possession  thereof: — And  thereupon 
it  shall  be  lawful  for  the  said  trustees  (if  they  shall  think 
fit)  to  vacate  and  determine  the  contract  or  agreement 
(if  any)  for  demising  or  letting  the  said  tolls  to  such 
lessee  or  lessees,  farmer  or  farmers,  and  the  same  shall 
be  from  that  time  utterly  void  to  all  intents  and  purposes, 
(  save  as  to  the  covenants  and  agreements  for  payment  up 
iothat  time  of  the  rent  or  rents  thereby  reserved,  or 
otfier  covenants  and  agreements  on  the  lessee's  part  which 
ahall  have  been  holden)  as  if  such  demise  or  agreement 
had  never  been  made  :*— And  it  shall  be  lawful  for  the 
said  trustees,  in  every  such  case,  to  demise  or  let  to  farm 
jkiie  said  tolls  again  to  any  other  person  or  persons,  or 
4Bause  them  to  be  collected,  as  if  no  former  demise,  con- 
tract, or  agreement,  had  been  made  relative  thereto* 
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A9  to  ike  trustee/  right  to  the  soil  qf  the  roodL-^In 
the  case  of  Davidson  v.  Gill  {a),  Lord  Kenyoiit  C.  J.  ob* 
senred,  that  the  soil  of  a  turnpike  road  was  not  vested  in 
the  truatees,  but  remained  in  the  persons  who  were  entitled 
to  it  before  the  Act  passed,  by  which  they  were  appointed: 
the  trustees  have  only  the  controul  of  the  highway. 

If,  then,  the  soil  of  a  turnpike  road  is  not  vested  in 
the  trustees,  much  less  can  they  be  possessed  of  the  mines 
and  minerals  therein ;  it  can,  therefore,  only  be  ex  abum^ 
dante  catOeld,  that  by  Stat.  7  &  8  Geo.  4w  c.  S4.  s.  18, 
the  Legislature  has  declared.  That  all  mines,  &c.  which 
shall  be  discovered  or  found  in  or  under  any  land  to  be 
used  for  any  turnpike  road,  shall  be  and  they  are  hereby 
reserved  to  the  person,  &c.,  who  would  have  been  seised 
of  or  entitled  to  the  same,  in  case  the  Act  for  making 
such  road  had  not  been  passed,  with  liberty  for  him,  or 
his  agents  or  servants,  to  dig  for,  mine,  and  work  the 
same,  in  such  manner  as  is  usual  for  carrying  on  works 
of  that  kind  in  the  county,  district,  or  place  where  such 
mines  shall  be  found,  in  as  full  and  ample  a  manner  as 
if  the  said  land  had  not  been  appropriated  and  taken  tot 
the  purposes  aforesaid,  so  that  in  the  working  thereof  no 
damage  shall  be  done  to  such  road  or  any  part  thereof. 

Power  to  sell  the  soil  of  unnecessary  roads, — Howevef 
we  shall  see  in  the  next  Chapter,  where  it  is  intended  to 
treat  of  the  diversion  and  extinction  of  highways  and 


(a)  See  1  East,   69— and  see  c.  95.  s.  75,    where  provision  Is 

Goodtitle    v,  Alkcr    and  Elmes,  made  for  the  preservation  of  the 

1  Burr.  133,  and  ante,  Chap.  II.  right  of  pasturage  along  the  sides 

as  to  the  right  to  the  soil  of  a  of  turnpike  roads. 
Iiighway.   And  see  Stat.  4  Geo.  4. 
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tumiMktf  roadSf  diat  by  the  Turnpike  Acts,  the  soil  of 
die  road  appears  to  be  absolutely  vested  in  the  trustees, 
(with  the  exception  of  all  mines,  minerals,  &c.)  for  the 
pardcuhr  purpose  only  of  effecting  a  sale  of  any  road, 
for  which  a  new  one  shall  haye  been  substituted  accord- 
ing to  the  provisions  of  the  Act. 

Pamer  to  9eU  unnecessary  tenements. — By  Stat.  4  Greo.4. 
c  95.  s.  63,  In  case  the  trustees  for  making  or  maintain- 
ing any  turnpike  road  shall  become  possessed  of  any  te- 
nements or  hereditaments  which  are  useless  or  unnecessary 
for  the  purposes  of  such  road,  it  shall  be  lawful  for  the 
said  trustees  to  sell  and  dispose  of  the  same,  in  such  and 
the  same  manner  as  by  the  said  recited  Act  (a)  they  are 
authorized  and  empowered  to  do,  in  the  cases  of  any  land 
or  ground  not  wanted  for  the  purposes  of  such  road. 

n.  As  to  other  officers. 


Trustees  to  appoint  officers^  with  salaries, — By  Stat. 
4  Geo.  4.  c.  95.  s.  43,  The  trustees  for  making  or  main- 
taining  any  turnpike  road  may,  and  they  are  hereby  em- 
powered,  by  writing  under  their  hands,  to  appoint  such 
coOeGtor  or  collectors  of  the  tolls  arising  on  such  road, 
and  derk  or  clerks,  treasurer  or  treasurers,  surveyor  or 
aorveyors  of  the  said  road,  and  such  other  officers  as  the 
•aid  tmstees  shaD  think  necessary ;  and  such  collectorsi 
deatka,  treasurers,  surveyors,  and  other  officers,  or  any 
of  them,  from  time  to  time  to  remove ;  and  on  removal^ 
death,  or  resignation  of  any  such  collectors,  clerks,  trea- 
surers, surveyors,  or  other  officers,  to  appoint  others  in 
their  stead : — And  may  and  are  hereby  authorized  and 

(«)  3  Geo. 4.  c  fte.   Seepoit,  Chapter  V.  Section  II.  Part  «• 
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empowered^  out  of  any  of  the  monies  arising  on  such 
turnpike  road,  to  allow  and  pay  to  the  several  coUecton^ 
clerks,  treasurers,  surveyors,  and  other  officers,  and  to 
such  other  person  or  persons  as  shall  be  assisting  them 
or  any  of  them,  in  or  about  the  execution  of  the  Act  for 
making  or  maintaining  such  road,  and  the  said  recited 
Act  (a)  and  this  Act,  such  salaries,  rewards,  and  allow- 
ances for  their  attendance,  care,  labour,  and  services, 
as  such  trustees  shall  deem  reasonable* 

Treasurer  and  clerk  not  to  be  the  same  person. — By 
Stat.  7  &  8  Geo.  4.  c.  24.  s.  4,  It  is  enacted,  That  it 
shall  not  be  lawful  for  any  trustees  to  continue  or  appoint 
the  person,  who  has  been  or  may  be  appointed  their  clerk 
in  the  execution  of  any  Act  for  repairing  or  nuuntaining 
any  turnpike  road,  or  the  partner  of  any  such  clerk,  or 
the  clerk  or  other  person  in  the  service  or  employ  of  any 
such  clerk  or  of  his  partner,  the  treasurer  for  the  purposes 
of  such  Act ;  or  to  continue  or  appoint  any  person  who 
has  been  or  may  be  appointed  treasurer,  or  the  partner 
of  any  such  treasurer,  or  the  clerk  or  other  persoa  in  the 
service  or  employ  of  any  such  treasurer  or  of  his  partper, 
the  clerk  for  the  purposes  of  such  Act : — And  if  any  per- 
son shall  accept  both  the  offices  of  clerk  and  treasurer 
for  the  purposes  of  such  Act,  or  if  any  person  being  the 
partner  of  any  such  clerk,  or  the  clerk  or  other  person 
in  the  service  or  employ  of  any  such  clerk  or  of  his 
partner,  shall  accept  the  office  of  treasurer,  or  shall  act 
as  deputy  of  the  treasurer,  or  in  any  manner  officiate  for 
the  treasurer;  or  being  the  partner  of  any  such  treasurer, 
or  the  clerk  or  other  person  in  the  service  or  employ  of 
any  such  treasurer  or  of  his  partner,  shall  accept  the. 

(  a  )  3  Geo.  4.  c.  116. 
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ofBte  of  derk  in  the  execution  of  such  Act,  or  shall  act 
as  deputy  of  such  clerk,  or  in  any  manner  officiate  for 
such  clerk ;  or  if  any  such  treasurer  shall  hold  any  place 
of  profit  or  trust  under  the  said  trustees  other  than  that 
of  treasurer,  every  such  person  so  offending  shallv  for 
every  such  offence,  forfeit  and  pay  the  sum  of  «£100,  to 
any  person  who  shall  sue  for  the  same,  to  be  recovered, 
with  fiill  costs  of  suit,  in  any  of  his  Majesty's  Courts  of 
Record  at  Westminster,  by  action  of  debt,  or  on  the  case, 
or  by  bill,  suit,  or  information,  wherein  no  essoign,  pro- 
tection, wager  of  law,  nor  more  than  one  imparlance, 
shall  be  allowed. 

Surveyor  and  Clerk  not  to  be  tJte  same  Person. — And 
by  Stat.  4  Geo.  4.  c.  95.  s.  44,  It  shall  not  be  lawful  for 
the  trustees,  acting  under  any  Act  for  making  or  main- 
taining any  turnpike  road,  to  continue  or  appoint  the 
person  or  persons,  who  has  been  or  may  be  appointed 
their  derk  or  clerks  in  the  execution  of  such  Act,  or  the 
partner  of  any  such  clerks,  or  the  clerk  or  clerks,  or 
other  jperson  or  persons  in  the  service  or  employ  of  any 
fluch  clerk  or  clerks,  the  surveyor  or  surveyors,  for  the 
purposes  of  such  Act;  or  to  continue  or  appoint  any  per- 
son or  persons  who  has  been  or  may  be  appointed  sur-» 
▼eyor  or  surveyors,  or  the  partner  or  partners  of  such  sur-* 
▼eyor  or  surveyors,  the  clerk,  or  clerks  to  the  said  trus" 
tees: — And  if  any  person  shall  accept  both  the  offices  of 
derk  and  surveyor  for  the  purposes  of  such  Act,  or  if  any 
person  being  the  partner  of  any  such  clerk  or  derks,  or 
other  person  or  persons  in  the  service  or  employ  of  any 
such  clerk  or  clerks,  shall  accept  the  office  of  surveyor ; 
or  being  the  partner  of  any  such  surveyor,  or  surveyors, 
shall  accept  the  office  of  clerk  in  the  execution  of  such 
Act ;  and  if  any  such  surveyor  shall  hold  or  accept  any 
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place  or  office  of  profit  or  trust  under  the  said  trustees 
other  than  that  of  surveyor,  every  such  person  so  oflbnd- 
ing,  shall,  for  every  such  offence,  forfeit  and  pay  the  anm 
of  £50,  to  any  person  who  shall  sue  for  the  same^  to  be 
recovered,  with  fiill  costs  of  suit,  in  any  of  his  Migeaty'a 
Courts  of  Record  at  Westminster,  by  action  of  debt,  or 
on  the  case,  or  by  bill,  suit,  or  infonnationt  wherein  no 
essoign,  protection,  or  wager  of  law,  nor  mxxe  than  one 
imparlance,  shall  be  allowed. 

VictuaUers  not  to  be  appointed. — By  Stai.  3  Geo.  4w 
c.  126,  8.  75,  No  person  shall  be  capable  of  holding  any 
place  of  profit  under  any  trustees  of  any  turnpike  road, 
who  shall  sell  any  wine,  ale,  spirituous  liquors,  or  pro- 
visions by  retail. 

Surveyor  not  to  have  an  interest  in  any  contract^  ^^-^ 
By  Stat.  4  Geo.  4.  c.  95.  s.  45,  If  the  surveyor  of  any 
turnpike  road  shall  have  any  part,  share,  or  interest,  in 
any  contract  or  bargain  for  work,  materials,  tools,  or  other 
things,  to  be  done  or  provided  upon,  for,  or  on  account 
of  any  road  or  bridge,  or  any  part  thereof,  under  his  care 
and  management,  or  shall  upon  his  own  account,  directly 
or  indirectly,  let  to  hire  any  team,  or  sell  or  dispose  of 
any  timber,  stone,  or  other  materials  to  be  used  or  em- 
ployed in  making  or  repairing  any  such  road  or  bridge, 
he  shall  forfeit  for  every  such  offence  the  sum  of  £50. 

Treasurer  to  give  security. — By  StfU.  3  Grea  4.  c  126. 
8.  76,  The  trustees  of  every  turnpike  road  shall,  and 
they  are  hereby  required  to  take  sufficient  security  from 
every  treasurer  to  be  appointed  by  them  for  the  purposes' 
of  any  Act  or  Acts  of  Parliament  for  making,  repairing, 
or  maintaining  any  turnpike  road,  for  the  due  and  fiuth- 
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fill  execution  of  his  office,  before  such  treasurer  shall 
enter  upon  his  office;  And  if  they  shall  so  think  proper, 
shall  and  may  also  take  such  security  from  any  other 
officer  to  be  appointed  under  or  by  virtue  of  this  or  such 
other  Act  (a). 

Two  trustees  may  appoint  temporary  collector ^  in  case 
f^  death  or  other  removal  of  former  collector. — By  Stat^ 
4  Geo.  4.  c.  95.  s.  49,  Upon  the  death,  incapacity,  re- 
fusal, neglect,  or  absconding,  of  any  collector  or  receiver 
of  tolls  at  any  turnpike  or  weighing  machine  upon  any 
turnpike  road,  any  two  or  more  trustees,  though  not  as- 
sembled at  any  meeting,  by  writing  under  their  respective 
hands,  shall  and  may  nominate  and  appoint  a  proper 
person  in  his  place,  to  continue  until  the  then  next  meet- 
ing of  the  trustees  of  such  road,  in  the  stead  of  such 
collector  or  receiver  as  shall  so  die,  become  incapable, 
refuse,  neglect,  or  abscond ;  which  person  so  nominated 
and  appointed  shall  have  the  like  power  and  authority, 
and  be  answerable  and  accountable  in  the  same  manner, 
in  all  respects,  as  the  person  who  shall  die,  become  in- 
capable, refuse,  neglect,  or  abscond,  would  have  had  or 
been  subject  to  if  living: — And  if  any  collector  or  receiver 
of  tolls  as  aforesaid,  who  shall  be  discharged  from  his 
office  by  the  said  trustees,  or  the  wife  or  widow,  or  any 
of  the  children,  family,  or  representatives  of  any  collector 
or  receiver  who  shall  die,  abscond,  refuse,  or  neglect  to 
perform  his  duty,  or  be  discharged,  or  any  other  person, 
having  the  possession  of  any  toll-house,  or  buildings,  or 
weighing  machine  erected  by  virtue  of  any  Act  for  repair- 
ing turnpike  roads  or  the  said  recited  Act  (6),  shall  neg- 
lect or  refuse  to  deUver  up  possession  for  the  space  of 


(a)  See  Form  of  Security,  Appendix,  No.  LXXIX. 
(6)3  Geo.  4.  c.  196. 
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three  days  after  demand  thereof  made,  and  notice  in  Irrit- 
ing  given  for  that  purpose,  by  any  two  or  more  of  audi 
trustees,  or  by  their  derk  or  treasurer,  then  and  in  utif 
of  the  said  cases  it  shall  be  lawful  for  any  justice  of  iht 
peace  for  the  county  or  place,  where  such  toll-house,  or 
building,  or  weighing  machine  shall  be  situate,  by  warrant 
tinder  his  hand  and  seal  (a),  to  order  any  constable  or 
other  peace  officer  for  the  same  county  or  place,  with 
such  assistance  as  shall  be  necessary,  to  enter  such  house, 
or  building,  or  weighing  machine  in  the  day-time,  and  to 
remove  the  person  who  shall  be  found  therein,  together 
with  his,  her,  or  their  goods,  out  of  the  same,  and  to  put 
the  said  trustees,  or  any  of  their  officers,  in  the  poraesaioa 
thereof. 

Penaliy  on  collectors  for  misconduct.  Their  names  U$ 
be  placed  on  toll-houses. — By  Stat.  3  Geo.  4.  c.  126.  s.  S2, 
If  any  collector  or  other  person  appointed  to  collect  thtf 
tolls  on  any  turnpike  road,  shall  permit  or  suffisr  any  wag- 
gon, wun,  cart,  or  other  carriage  to  be  drawn  or  paav 
iipon  any  turnpike  road  within  the  view  or  with  the  know* 
ledge  of  such  collector  or  toll-gatherer,  or  to  pass  through 
any  toll-gate  or  bar,  with  the  wheels  of  a  less  breadth*  or 
of  a  different  construction,  than  by  this  Act  allowed  (6), 
or  without  such  names  and  descriptions  painted  thereon 
as  are  hereinafter  directed  (c),  and  shall  not,  within  the 
space  of  one  week,  proceed  for  the  recovery  of  the  for- 
feiture or  penalty  hereby  inflicted;  or  shall  allow  any 
coach,  chariot,  waggon,  cart  or  other  carriage,  or  any 
passenger  to  pass  through  any  toll-gate  at  which  such  col- 
lector or  other  person  shall  be  stationed,  without  paymg 


(  a  )  See  Form,  Appendix,  No.  LXXVIII. 

(  6  )  See  poit,  ander  the  5th  head  of  this  Sectioa. 

(c)  See  post,  Chapter  VI.  Section  III. 
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the  toll  payable;  or  shall  be  guilty  of  any  other  miscoii* 
duct  in  his  oflBce,  every  collector  or  other  person  so  offend- 
ing, and  being  thereof  convicted  before  one  justice,  shall 
fitffeit  finr  every  such  ofience  any  sum  not  exceeding  £5, 
as  the  jusdoe  by  and  before  whom  such  offender  shall  be 
convicted  shall  judge  proper. 

By  Si€a.  4  Geo.  4.  c.  95.  s.  30,  Every  toll  collector  on 
every  turnpike  road  shall  place,  or  cause  to  be  placed,  on 
aome  conspicuous  parts  of  the  fronts  of  the  several  toll- 
houses at  which  they  shall  be  respectively  stationed,  and  so 
that  the  same  shall  appear  to  public  view,  their  christian 
and  surnames,  painted  in  black  on  a  board  with  a  white 
ground,  each  of  such  letters  of  such  name  or  names  to 
be  at  least  two  inches  in  length,  and  of  a  breadth  in  pro- 
portion ;  and  such  board  shall  be  and  remain  at  such  toll- 
house during  the  whole  of  the  time  that  the  person 
whose  name  shall  be  expressed  thereon  shall  be  on  duty 
thereat: — And  if  any  collector  of  the  said  tolls  shall  not 
plaoe  sueh  board,  and  keep  the  same  there  during  the 
time  he  shall  be  such  collector  as  aforesaid ;  or  shall  de- 
mand and  take  a  greater  or  less  toll  from  any  person  than 
he  shall  be  authorized  to  do  by  virtue  of  the  powers  of 
any  Act,  or  of  the  orders  and  resolutions  of  the  trustees 
made  in  pursuance  thereof;  or  shall  demand  and  take  a 
toll  from  any  person  who  shall  be  exempt  from  the  pay- 
nent  thereof,  and  who  shall  claim  such  exemption  (a); 


(«)  Under  a  former  Act  it  has  pressly  specified  to  the  turnpike- 
been  decided,  that  ao  indictment  gate  keeper,  at  the  time  the  toll 
finr  eztortioo,  for  taking  toll  where  was  demanded  by  him;  although 
the  party  claimed  an  exemption  the  nature  of  the  exemption  was 
lirom  toll,  could  not  be  sottained,  apparent,  from  the  substance  (ma- 
where  It  appeared  that  the  ground  nure)  with  which  the  cart  was 
Ibr  tnch  exeaiption  wai  not  ex-  loaded.  Rexv.  Hamlyn,4Campb. 
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or  shall  refuse  to  permit  or  suffer  any  person  Co  readi  or 
shall  in  anywise  hinder  any  person  from  reading  the  in-^ 
scriptions  on  such  board ;  or  shall  refuse  to  tell  his  chrit* 
tian  and  surname  to  any  person  who  shall  demand  thft 
same,  on  being  paid  the  said  tolls  or  any  of  them^  or 
shall,  in  answer  to  such  demand,  give  a  false  name  or 
names ;  or  shall  refuse  or  omit  to  give  to  the  person  pay- 
ing the  toll  a  ticket  denoting  the  payment  of  the  tolls, 
and  naming  and  specifying  the  toll-gate  at  which  aucb 
ticket  has  been  delivered,  and  the  toll-gate  or  toll-gatea 
(if  any)  freed  by  such  payment;  or  upon  the  legal  toB 
being  paid  or  tendered  shall  unnecessarily  detain,  or  wiU 
fully  obstruct,  hinder,  or  prevent  any  passenger  from  pafl»« 
ing  through  any  turnpike  or  toll-gate ;  or  shall  make  tuo 
of  any  scurrilous  or  abusive  language  to  any  trustee,  tra* 
veller,  or  passenger,  then  and  in  every  such  case  evevjr 
such  toll-collector  shall  forfeit  and  pay  any  sum  not  ex-r 
ceeding  £5  for  every  such  offence. 

By  Section  50,  It  is  provided,  That  no  person  who 
shall  ask  and  take  more  toll  than  he  is  authorised  to  take 
by  this  Act,  or  any  Act  now  in  force,  or  by  any  Act  here- 
after  to  be  made  and  passed,  shall  be  prosecuted  by  in- 
dictment for  extortion,  or  otherwise,  nor  shall  any  other 
proceeding  be  adopted  against  such  person  for  the  offenoe 
aforesaid,  other  than  by  prosecuting  for  the  forfeiture  and 
pencilty  before  a  justice  of  the  peace,  as  is  herein  cr  hf 
the  said  recited  Act  (a)  directed. 


379.    By  the  50tli  Section,  next  quired  in  the  above  case,  mnat,  \k 

noticed  in  the  text,  the  procedure  should  seem,  still  be  gi^en  to  the 

by  indictment  for  extortion  on  the  collector,  before  he  can  be  liable' 

part  of  a  collector,  is  taken  away,  to  the  penalty  inflicted    by  thl» 

and  a  summary  conviction  before  Section. 

a  justice  of  peace  substituted  for  (  «  )  3  Geo.  4.  c.  1?'6. 

it.     But  the  express  notice   re- 
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If  tott^eollecfors  ab$eond^  penaUies  to  be  levied^  ^e. — 
By  iSitol. 3 Geo. 4.  e.  186.  8.54«  In  case  any  toU-coOectdr, 
or  penon  acting  as  such  shall  ofiend  against  any  of  the 
pmmflona  of  Aia  Act,  whereby  any  penalty  shall  be  in- 
onved,  and  shall  abscond  or  absent  himself  so  as  not  to 
bo  Ibmid,  then  it  shaD  be  lawful  for  any  justice  of  the 
ptacty  before  whom  any  such  toll-collector  or  person  shall 
hate  been  eonvicted  of  any  such  offence,  in  case  of  such 
coDeetor  or  other  perscm  absconding  after  coniriction^  or 
in  cpse  of  his  or  her  absconding  previous  to  conyiction, 
liuii  for  any  other  justice  of  the  peace  acting  for  the 
cmmty,  on  an  examination  of  the  circumstances,  and 
apeertaining,  by  the  examination  of  witnesses,  that  such 
oAenccH  has  been  committed  by  the  person  absconding, 
to  order  and  adjudge  that  the  penalty  incurred  as  afore- 
said shall  be  paid  by  the  lessee,  or  farmer  of  the  tolls 
imder  whom  such  collector  or  other  person  shall  act;  all 
wfaid  penalties  shall  be  levied  and  recovered  from  such 
leawe  or  farmer,  and  applied  in  manner  hereinafter  di- 
iMted(a). 

CoBeeiar,  %e.  not  to  gain  a  settlement^  or  be  assessed 
io  dwjf  pubUe  rate. — By  Sect.  51,  No  collector  or  person 
renting  such  tolls,  or  residing  in  such  toll-house  as  afere* 
§M,  and  no  apprentice  or  servant  of  any  such  collector 
or  person,  shall  thereby  gain  a  settlement  in  any  parish 
or  pkee  whatsoever: — And  no  toDs  to  be  taken  at  any 
gate  erected  or  to  be  erected  by  the  trustees  of  any  turn- 
pike load,  nor  toll-house  erected  or  to  be  erected  for  the 
pwpoae  of  collecting  the  same,  nor  any  person  in  respect 
of  audi  tolls  or  toll-house,  shall  be  rated  or  assessed 
(owaids  the  payment  of  any  poor's  rates,  or  any  other 
pnblic  or  parochial  levy  whatsoever. 


(  «  )  By  8.  141.    Se€  pout,  Chapter  VI.  Section  HI. 

P  2 
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And  by  Stat.  4r  Greo.  4.  c.  95.  s.  SI,  No  coDeetot  or 
receiver  of  any  toUs  or  penalties  for  over-weight,  residing 
in  any  house  or  building  erected  or  used  by  the  tniatoes 
of  any  turnpike  road  for  the  residence  or  accommod^tioii 
of  persons  appointed  for  weighing  any  waggons  or  odicr 
carriages,  and  no  apprentice  or  servant  of  any  sudh  oolr* 
lector  or  receiver,  shall  diereby  gain  a  settlement  in  nqF 
parish  or  place: — And  no  tolls  or  penalties  for  oiver-* 
weight  to  be  taken  at  any  house  or  weighing-machine 
erected  or  to  be  erected,  or  adjoining  to  any  turnpike 
roadr  nor  any  person  whatsoever,  in  respect  of  such 
tolls  or  penalties,  or  any  house  or  building  as  aforesaid,^ 
shall  be  rated  or  assessed  towards  the  payment  of  ai^ 
poor's  rates,  or  any  other  pubUc  or  parochial  rate  or  levy 
whatsoever. 

Officers  to  continue  in  office  after  any  Act  is  repealed^ 
unless  removed  by  trustees. — By  Statute  9  Creo.  4»  c  77.' 
Si  15,  It  is  enacted.  That  the  treasurer,  if  appointed  con- 
sistendy  with  the  provisions  of  the  said  recited  Acts  (ii)y 
and  each  and  every  clerk,  receiver,  collector,  and  surveyor^ 
and  other  officer,  appointed  under  or  employed  in  the 
execution  of  any  Act  for  making  or  maintaining  any  tum^ 
pike  road,  which  may  have  expired  or  been  repealedi< 
shall  hold  and  enjoy  such  their  several  and  respectiiie 
offices  and  employments  imdl  removed  therefrom  respee- 
tively  by  the  trustees  for  executing  any  subsequent  Act 
for  maintaining  the  same  turnpike  road;  and  each  and 
every  such  treasurer,  clerk,  receiver,  coUector,  surveyd^rr 
and  other  officer,  shall  have  the  like  powers  and  autfaiH 
rides  for  the  purpose  of  any  such  subsequent  Act,  aitd 
shall  be  subject  and  liable  to  the  like  pains  and  penalties^ 


(c)  3  Geo.  4.  c.  126.— 4  Geo.  4.  c.  95.— end  7  ScS  Geo.  4^  c.  f4^ 
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and  to  the  like  powers  of  removal,  and  to  the  like  rules 
and  regulations  in  all  respects  whatsoever,  as  if  he  or 
they  had  been  appointed  under  or  by  virtue  of  such 
stibsequent  Act 

Officers  to  account  when  required — Mode  of  proceed* 
img  on  neglect  to  do  so.  —  By  Statute  4  Greo.  4.  c.  95. 
m  47,  AB  such  officers  as  shall  have  been  or  shall  be  ap- 
pointed by  any  trustees  of  any  turnpike  road,  shall  from 
time  to  time,  when  thereunto  required  by  the  trustees, 
deliver  to  such  trustees,  or  to  such  person  or  persons  as 
they  shall  for  that  purpose  appoint,  true,  exact,  and  per- 
fect accounts  in  writing,  under  their  respective  hands,  of 
all  monies  which  they  and  every  of  them  respectively  AaH 
liave  received  to  that  time,  by  virtue  of  any  Act,  and 
how  much  thereof  hath  been  paid  and  disbursed,  find  for 
what  purposes,    together  with  the  proper  vouchers  for 
Eueh  payments ;  and  shall  pay  all  such  monies  as  shall  re- 
main in  their  or  any  of  their  hands  to  the  said  trustees,  or 
to'  such  person  or  persons  as  they  shall  appoint  to  receive 
the  same,  and  not  otherwise,  within  such  time  as  such 
trustees  shall  limit  or  appoint: — And  if  any  such  officer 
or  person  shall  refuse  or  neglect  to  produce  or  deliver  up 
such  accounts,  and  the  vouchers  relating  to  the  same,  or 
AsH  refuse  or  ne^ect  to  pay  the  money  due  on  such  ac- 
oonnt  within  the  time  or  in  manner  aforesaid,  or  if  any 
such  officer  or  person  shaH  refuse  or  neglect  to  deUver 
up  to  the  said  trustees,  or  to  such  person  or  persons  as 
tliey  shall  appoint,  within  ten  days  after  being  thereunto 
xeqnired  by  the  said  trustees,  all  the  books,  papers,  or 
writiiigs  in  his  custody  or  power,  relating  to  the  execu- 
tion of  any  such  Act,  then  and  in  every  or  any  of  the 
md  cases,  it  shall  be  lawful  for  any  one  justice  of  the 
peace  for  the  county  in  which  such  road  or  any  part 
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thereof  ahaO  be  situate,  upon  complaint(a)  made  to  hin 
by  or  on  behalf  of  the  said  trustees,  and  such  justice  is 
hereby  required,  by  warrant  under  his  hand  and  seal  to 
8ununon(6)  such  officer  or  officers,  person  or  peraonSi  to 
appear  before  him,  and  upon  his,  her,  or  their  appearing^ 
or  not  being  to  be  found,  to  hear  and  detemune  the 
matter  of  such  complaint  in  a  summary  way,  and  to  settle 
the  said  account  or  accounts,  if  produced;  and  if  upon 
ccmfession  of  the  officer  or  officers,  person  or  persona^ 
against  whom  any  such  complaint  shall  be  made,  or  by 
the  oath  or  oaths  of  any  witness  or  witnesses,  (which  oadi 
such  justice  is  hereby  empowered  and  required  to  adini» 
nister,  without  fee  or  reward),  or  upon  inspection  of  the 
said  accounts,  if  produced,  it  shall  appear  to  such  jusr 
tice,  that  any  of  the  money  which  shall  have  been  col- 
lected or  received  shall  be  in  the  hands  of  such  officer  or 
officers,  person  or  persons,  such  justice  may,  and  he  ia 
hereby  authorized  and  required,  on  non-payment  thereof^ 
by  a  warrant  or  warrants  (c)  under  his  hand  and  sea^  to 
cause  such  money  to  be  levied  by  distress  and  sale  of  Ao 
goods  and  chattels  of  such  officer  or  officers,  person  or 
persons  respectively ;  and  if  no  goods  and  chattels  can 
be  found  (cf)  sufficient  to  answer  and  satisfy  the  said 
money,  and  tlie  charges  of  distraining  and  selling  the 
same,  or  if  such  officer  or  officers,  or  other  person  or 
persons,  shall  not  appear  before  the  said  justice  at  the 
time  and  place  by  him  appointed  for  that  purpose,  unJeaa 
for  some  sufficient  reason,  or  if  appearing,  shall  refuse  or 
neglect  to  give  and  deliver  to  such  justice  an  account  or 
accounts  of  all  receipts  and  payments  as  aforesud,  or  tp 


(a)  See  Form,  Appendix,  No.  LXXXI. 
(  6  )  See  Form,  Appendix,  No.  LXXX. 
(  c  )  See  Form,  Appendix,  No.  LXXXIII. 
(  d  )  See  Form,  Appendix,  No.  LXXXIV. 
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produce  and  deliveir  up  t6  the  said  justices  thfe  several 
rouchen  aud  receipts  relating  to  such  accounts  respec- 
thneljy  or  the  books,  accounts,  papers,  and  writings  in  his, 
her,  or  their  custody  or  power  relating  to  the  execution 
of  any  Act  for  making  or  repairing  turnpike  roads,  or 
the  said  recited  Act  or  this  Act ;  then  and  in  either  of  the 
cases  aforesaid  such  justice  may,  and  he  is  hereby  au- 
thorissed  and  required,  by  warrant  under  his  hand  and 
Mai  (a),  to  commit  such  officer  or  officers,  or  person  or 
persons,  to  the  common  gaol  or  house  of  correction  of 
the  county  in  which  such  road  shall  be  situate,  there  to 
remain  without  bail  or  mainprize,  in  case  he  or  they  shall 
be  committed  for  non-payment  of  any  money  received  by 
him  or  them,  or  in  his  or  their  hands,  until  he  shall  have 
Accounted  for  and  paid  the  full  amount  thereof,  or  com- 
fKmnded  with  the  trustees,  and  paid  such  composition  in 
Buch  manner  as  the  said  trustees  shall  appoint  (which  com- 
positkm  the  said  trustees  are  hereby  empowered  to  make) ; 
0r  ui  case  he  or  they  shall  be  committed  for  not  delivering 
'ttiy  account-books,  papers,  or  writings  as  aforesaid,  until 
he  or  they  shall  have  delivered  up  such  books,  papers, 
and  writings  as  aforesaid,  or  made  satisfaction  in  respect 
Uiereof  to  the  said  trustees: — Provided  that  no  person, 
-who  shall  be  so  committed  for  want  of  sufficient  distress, 
ahaD  be  detained  in  prison  by  virtue  of  this  Act  for  a 
Imger  space  of  time  than  six  calendar  months. 

Officers  under  expired  Act,  to  account  with  trustees 
mtder  the  new  Act. — By  Stat.  9  Geo.  4.  c.  77.  s.  14,  All 
^lersons  who  may  be,  or  shall  have  been  employed,  or 
who  shall  have  received  any  tolls  or  other  money  on  ac- 
count of  or  for  the  purposes  of  any  Act,  for  making  or 


(«)  See  Fonn,   Appendix,   No.  LXXXV. 
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maintaining  any  turnpike  road,  which  may  have  eR|iired 
or  been  repealed,  or  who  may  have  or  shall  have  had  id 
their  custody  or  possession  any  money,  books,  papen, 
writings,  or  other  things  relating  to  any  such  turnpike 
road,  shall  account  for  and  pay  and  deliver  over  the 
same  and  every  part  thereof,  to  the  trustees  for  execotiog 
any  subsequent  Act  for  maintaining  such  turnpike  roadf 
in  like  manner  and  under  the  like  penalties,  as  the  ae- 
veral  collectors  and  other  persons  receiving  any  money 
by  virtue  of  the  said  recited  Acts  (a),  and  of  any  local 
Turnpike  Act,  are  by  the  same  recited  Acts  required  to 
pay  or  account  for  the  same. 

General  penalty  on  officers  ^  S^c.  refunng  to  exeemie  ike 
AcL-^By  Stat.  8  Geo.  4.  c.  1S6.  s.  136,  Every  coiutablef 
headborough,  or  tithingman  refusing  or  neglecting  to  put 
this  Act  into  execution,  or  to  account  for  and  deliver 
any  forfeiture  or  penalty  according  to  the  directicKis  of 
this  Act,  and  every  surveyor  of  any  turnpike  road,  and 
every  toll  collector  and  all  other  persons  employed  or  to 
be  employed  by  any  trustees  appointed  or  to  be  appoinled 
for  the  repairing  roads,  who  do  or  shall  receive  salaries 
or  rewards,  who  shall  wilfully  neglect,  for  the  space  of 
one  week  after  any  offence  being  to  their  knowledge  coi»- 
mitted,  to  lay  such  information  upon  oath  before  one  or 
more  of  his  Majesty's  justices  of  the  peace  for  the  lunk 
wherein  such  offence  was  committed,  as  by  this  Ad  is 
directed,  shall  upon  due  information  (6)  made  upon 
oath  before  one  of  his  Majesty's  justices  of  the  peane 
for  the  said  limit,  forfeit  for  every  such  neglect  the 
of  i'S. 


(a  )  3  Geo.  4.  r.  1S6— and  4  Geo.  4.  e.  95. 
(6)  See  Fonn,  Appendix,  No.  LXXXI. 
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CoUeeiars  to  be  campeieni  witnesses^ — By  Stai.  3  Geo.  4. 
c.  126.  8.  59,  In  case  any  dispute,  suit,  or  litigation  shall 
arise  touching  or  in  anywise  relating  to  the  tolls  granted 
by  any  Act,  the  person  appointed  to  collect  the  same, 
cnr  any  other  person  acting  under  the  authority  of  the 
tnistees,  shall  not  be  incompetent  to  give  evidence  in 
any  such  dispute,  suit,  or  litigation,  on  account  of  his 
being  appointed  to  collect  such  tolls  ( a  )• 

As  io  the  UabiUty  of  officers  and  agents  appointed  by 
the  trustees. — It  has  been  shewn  (6),  that  if  the  trustees 
act  within  the  scope  of  their  authority,   and  use  due 
eaution  in   their  proceedings,  and  their  conduct  is  not 
malidous  or  negligent,  they  can  never  be  called  upon  to 
make  compensation  in  damages  for  any  consequential  in- 
jury to  others,  flowing  from  the  execution  of  their  orders. 
Nor  in  such  a  case  will  the  agents  acting  under  the  au- 
thority of  the  trustees,  be  considered  liable  to  be  sued, 
if  the  loss  suffered  by  a  third  party  be  one  which  is  the 
lOiavoidable  consequence  of  the  act   authorized  to  be 
eacecuted,  and  if  it  does  not  arise  from  the  misconduct 
of  the  workmen*      Some    individuals  suffer  an  incon- 
venienee  under  most  of  these  Acts  of  Parliament;   but 
the  interests  of  individuals  must  give  way  to  the  accom- 
modation of  the  public.  Whenever  the  Legislature  think 
it  necessary,  they  enable  the  commissioners  to  award  satis- 
fiustion  for  the  injury  they  may  occasion ;  but  if  there  be 
no  such  provision,  the  parties  are  without  remedy  (e). 

Where,  however,  the  contractors,  or  surveyor,  or  other 
agents'  under  the  trustees  arc  guilty  of  ladies  or  neg- 


(c)  8«e  4  Geo.  4.  c.  95.  a.  84,  (  c  )  See  The  Governor,  &c.  of 

sate,  p.  S06.  Cast  Plate  Manafkcturers  o.  Mere- 

(  ^  )  See  ante,  p.  f07,  et  seq.  dith  anil  others,  4  T.  B .  794. 
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ligence,  and  d  fortiori  if  they  are  guilty  of  gross  mis- 
conduct,  they  are  personally  answerable  for  the  conBe^ 
quences ;  although  the  act  ordered  to  be  done  was  in 
itself  lawfulj  and  warranted  by  the  powers  vested  in  the 
trustees.  Thus  in  the  case  of  Hall  v.  Smith  (a  )i  we  bate 
seen  that  the  surveyor  and  contractor,  employed  by  certain 
paving  commissioners,  were  held  liable  upon  an  action 
brought  for  an  injury  inflicted  through  their  leaving 
unguarded,  during  the  night,  a  trench,  over  which  the 
plaintiff  fell,  and  broke  his  leg,  notwithstanding  the 
commissioners  themselves  were  acquitted^ 

So  in  the  case  of  Jones  y.  Bird  and  others  {b),  the 
plaintiff  brought  his  action  against  the  defendants,  who 
were  employed  under  the  commissioners  of  sewers.  It 
appeared  that  the  sewer,  which  it  was  necessary  to  repair, 
passed  close  to  five  houses  adjoining  to  that  belon^ng  to 
the  plaintiff,  and  that  a  stack  of  chimneys  belonging  to 
one  of  those  houses  was  built  upon  the  arch  of  the  sewen 
In  the  execution  of  the  work,  it  became  necessary  to  re* 
build  this  arch,  and  in  order  to  support  the  chimneys  in 
the  mean  time,  a  transum  and  two  upright  posts  were 
placed  under  them  in  order  to  support  them,  but  without 
success;  the  chimneys  fell,  and  in  consequence  of  thei^ 
fall,  the  adjoining  houses,  including  the  plaintiff's  house, 
fell  also.  There  was  no  specific  notice  given  to  the  owneir 
of  the  house  to  which  the  chimneys  belonged  of  theilf 
dangerous  state,  or  that  it  would  be  necessary  for  him 
to  take  them  down.  But  there  was  a  general  notice  to 
the  inhabitants  to  secure  their  houses  while  the  sewer 
was  repairing.     The  jury,  at  the  trial,  were  of  opinion. 


(  11 )  Ante,  p.  209.  (  6  )  5  B.  &  A.  837 
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that  the  defendants  had  conducted  themselves  negligently 
in  their  execution  of  the  work  intrusted  to  them,  and  ac- 
eordBngly  found  a  verdict  for  the  plaintiff;  which  verdict 
the  Court  of  ELing's  Bench  refused  to  disturb.  Per  Bay- 
ley»  3*  "  The  defendants  were  bound  to  conduct  them- 
aehres  in  a  skilfiil  manner."  And  per  Best,  J.  "  HerCf 
t0O|  the  action  was  brought  against  the  parties  who  negli- 
gently executed,  and  not  against  the  party  giving  the  order, 
as  in  Sutton  v.  Clarke'*  (a).  From  this  observation,  it 
may  be  inferred,  that,  in  the  case  alluded  to,  the  surveyor 
would  have  been  considered  liable,  although  the  trustees 
were  held  not  to  be  responsible. 

Where,  however,  a  remedy  is  given  as  against  the 
trustees,  then  it  should  seem,  that  no  action  will  be  main- 
tainable against  their  surveyor  or  agents,  unless,  indeed, 
in  the  case  of  a  tort  ( 6  )•  Therefore  it  has  been  de- 
cided, that  the  surveyor  of  a  turnpike  road  is  not  pet- 
wnaUy  liable  to  answer  for  wages  to  labourers,  for  their 
work  in  repair  of  the  road ;  but  that  the  commissioners 
or  their  treasurer,  are  the  proper  party  to  be  sued  ( c). 

But  if  the  contract  is  entered  into  personally  with  such 
agent,  and  he  voluntarily  stakes  his  individual  credit,  it 
appears,  according  to  the  case  of  Meriel  v.  Wynumd- 
soU{d),  that  he  will  thereby  render  himself  responsible. 
There  the  plaintiff  had  agreed  with  two  of  the  defend- 
ants to  pave  their  streets  in  Putney;  and  they  on  the 
behalf  of  the  parish  agreed  to  pay  him  for  them,  which 
agreement  was  put  into  writing,  and  remained  in  the 


(  c  )  See  ante,  p.  208.  (  e  )  Pocliio  o.  Pawlvy,  i  W.  HI. 

(  6)  See  6  Tannt  55.  670. 

(d)  Hardresy  :M)d,  pi. 5. 
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hands  of  the  defendant  Wymondsold.  The  work  was 
done  according  to  the  agreement^  and  it  came  to  £360 1 
and  tor  sadsfaction  the  plaintiff  preferred  his  bill  In 
equity  agunst  them  with  whom  he  had  agreed,  and 
against  others  of  the  parish,  who  had  agreed  with  the 
undertakers  for  the  parish  to  pay  their  shares :  And  per 
Curiam^  "  The  plaintiff  must  have  relief  against  the 
undertakers,  especially  in  this  case,  because  the  written 
agreement,  which  is  his  evidence,  is  in  the  hands  of  one 
of  the  defendants;  and  the  undertakers  must  take  their 
remedy  against  the  rest  of  die  parish*** 

Secondly. — As  le  the  procuration  of  materials  far 

mahiftg  the  repairs. 

Power  to  get  materials^  gratis,  from  waste  and  commom 
land;  and  from  inclosed  land,  upon  making  satitfaciiamm 
By  Stai.  3  Geo.  4.  c.  126.  s.  97,  It  is  enacted,  That  it 
shall  be  lawful  for  the  surveyor  or  surveyors  to  the 
trustees  of  every  turnpike  road,  and  for  all  such  persons 
as  he  or  they  shall  appoint,  to  search  for,  dig,  gather, 
take,  and  carry  away  any  materials  for  making  or  re- 
pairing any  turnpike  road,  out  of  any  common  river  or 
brook  (not  being  within  fifty  yards  of  any  bridge,  daaHy 
weir,  or  jetty ),  or  out  of  or  from  any  waste  or  oonunon 
in  any  parish,  hamlet,  or  place,  in  which  any  part  irif 
such  road  may  lie,  or  in  any  adjoining  parish,  hamlet,  or 
place,  and  to  haul  and  carry  away  such  materials  when 
got,  over  any  common  or  waste  lands,  without  paj^ng 
any  thing  for  such  materials,  and  without  being  deemed  a 
trespasser  or  trespassers ;  the  said  surveyor  or  surveyors, 
or  other  person  or  persons,  filling  up  the  pits  or  quarries, 
levelling  the  grounds,  or  sloping  down  the  banks  where- 
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from  such  materials  shaU  be  takeir,  or  railing  or  fencing 
off  such  pits  or  quarries^  so  that  the  same  shaU  not  be 
dangerous  to  any  persons  or  cattle,  and  paying  or  tender- 
ing for  the  damage  done  by  going  tJirough  and  O^er  any 
inclosed  lands  or  grounds  for  or  with  such  materiab«  and 
sueb  damages  to  be  ascertained  as  hereinafter  mentioned : 
And  also  that  it  shall  be  lawful  for  the  said  surveyor  or 
surreyors,  and  such  person  or  persons  as  he  or  they 
shall  appoint,  to  search  for,  dig,  get,,  gather,  take/  and 
carry  awi^  any  such  materials,  in  or  out  of  the  land  of 
any  person  or  persons  where  the  satne  may  be  had  or 
found,  in  any  parish,  hamlet,  or  place  in  which  any  part 
of  such  road  shall  lie  or  be  situate,  or  in  any  adjoining 
parish,  hamlet,  or  place  (not  being  a  garden,  yard,  park, 
paddock,  planted  walk,  or  avenue  to  any  house,  or  any 
piece  of  ground  planted  and  set  apart  as  a  nursery  for 
trees),  making  or  tendering  such  satisfaction  for  such 
materials,  and  for  the  damage  done   to  the  owners  or 
occupiers  of  the  lands  where  and  from  whence  the  same 
shall  be  dug,  gathered,  and  carried  away,  or  over  which 
the  same  shall  be  carried,  as  the  said  trustees  shall  judge 
leasonable : — And  also  to  land  on  and  carry  through  of 
ever  any  inclosed  lands  or  grounds  (not  being  a  garden, 
yard,  park,  paddock,  planted  walk,  or  avenue  to  a  house, 
or  any  piece  of  ground  planted  and  set  apart  as  a  nursery 
toit  trees),  or  on,   through,  or  over  any  open  land  or 
common,  any  stone  or  other  materials  for  making  or  re- 
pairing such  road,  or  for  building  or  repairing  any  present 
or  future  toll-house  or  toll-houses  on  or  by  the  sides  there- 
of, from  any  river,  stream,  or  canal,  in  any  parish,  ham- 
let, or  place  in  which  any  such  road  lies,  or  in  any  adjoinp- 
ing  parish,  hamlet,  or  place,  paying  or  tendering,  for  the 
damage  done  in  landing  on  or  going  through  or  over  any 
inclosed  lands  or  grounds  for  or  with  such  materials. 
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such  sum  or  sums  of  money  as  the  said  trustees  shall 
judge  reasonable : — And  m  case  of  any  difference  between 
such  trustees,  surveyors,  or  other  persons  appointed  or 
employed  as  aforesaid,  and  the  owners  and  occupiers  of 
such  lands,  or  any  of  them,  concerning  such  payment 
and  damages,  any  two  or  more  justices  of  the  peace  for 
the  county  wherein  the  place  from  whence  such  materiab 
shall  have  been  taken  shall  be  situate,  on  ten  days'  no- 
tice thereof  being  given  in  writing  by  either  party  to  the 
other,  shall  hear,  settle,  and  determine  the  matter  of 
such  payments  and  damages,  and  the  costs  attending 
the  hearing  and  determining  the  same  ( a  )• 

By  Siai.  7  &  8  Geo.  4.  c.  24.  s.  15,  It  is  provided,  that 
the  trustees  shall  not  be  required  to  pay  any  larger  sum 
as  a  satisfaction  for  any  materials  raised,  taken,  or  carried 
away  from  any  lands  or  grounds  for  making  or  repairing 
any  turnpike  road,  than  such  sum  of  money  as  it  shall 
appear  to  the  two  justices,  settling  and  determining  such 
satisfaction,  that  such  materials  might  or  could  have  been 
actually  sold  for  in  case  the  same  had  not  been  rused, 
taken,  or  carried  away  by  such  trustees : — And  in  case 
the  said  justices  shall  be  of  opinion  that  the  said  ma- 
terials, before  they  had  been  so  raised,  taken,  or  carried 
away,  could  not  have  been  sold  or  disposed  of,  then  the 
said  justices  shall  only  assess  the  damage  done  to  the 
lands  or  grounds  of  the  owners  or  occupiers  thereof,  by 
the  raising,  gathering,  or  carrying  away  the  same. 

Notice  to  be  given  to  the  owner,  and  his  consent,  or 
an  order  from  justices  to  be  obtained. — By  Stai.  S  Qeo.  4, 

(  a )  Sec  the  observations  upon  a  similar  clause  In  the  Highway  Act, 
ante,  p.  154. 


f^ 
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c  1S6.  s.  98,  It  shall  not  be  lawfiil  for  any  surveyor,  or 
any  other  person  or  persons  acting  under  the  authority 
of  this  Act,  to  dig,  gather,  get,  take,  or  carry  away  any 
materials  for  making  or  repairing  any  turnpike  road,  or 
fior  other  such  purpose  or  purposes  as  aforesaid,  out  of 
or  firom  any  inclosed  land  or  ground,  until  notice  in 
mfrUing,  signed  by  the  surveyor,  shall  have  been  given 
to  the  owner  or  owners  of  the  premises  from  which  such 
materials  are  intended  to  be  taken,  or  his  or  her  known 
agent,  or  to  the  occupiers  of  the  premises  from  which 
such  materials  are  intended  to  be  taken,  or  left  at  the 
house  or  last  or  usual  place  of  abode  of  such  owner  or 
occupier,  to  appear  before  any  two  or  more  justices  of 
the  peace  acting  for  the  county  where  the  lands  from 
whence  such  materials  are  intended  to  be  taken,  shall 
lie,  to  show  cause  why  such  materials  should  not  be  had 
therefrom;  and  in  case  such  owner,  agent,  or  occupier 
shall  attend  pursuant  to  such  notice,  but  shall  not  show 
sufficient  cause  to  the  contrary,  such  justices  shall,  if 
they  think  proper,  authorize  such  surveyor  or  other 
person  to  dig,  get,  gather,  take,  and  carry  away  such 
materials,  at  such  time  or  times  as  to  such  justices  shall 
seem  proper;  and  if  such  owner,  agent,  or  occupier  shall 
neglect  or  refuse  to  appear  by  himself  or  herself,  or  his 
or  their  agent,  the  said  justices  shall  and  may  (upon 
proof  on  oath  of  the  service  of  such  notice,  and  which 
oath  they  are  hereby  empowered  to  administer)  make 
such  order  therein  as  they  shall  think  fit,  as  fully  and 
eflfectually  to  all  intents  and  purposes,  as  if  such  owner 
or  oceapier,  or  his  or  her  agent  had  attended. 

Pits  and  holes  to  be  JiUed  up  or  fenced  off, — By 
Sect.  99,  If  any  surveyor  of  any  turnpike  road,  or  any 
person  employed  by  him,  shall,  by  reason  of  the  searching 
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for,  digging,  or  getting  any  gravel,  sand,  stones,  dhsJk, 
clay,  or  other  materials  for  repairing  any  highways,  make 
or  cause  to  be  made,  any  pit  or  hole  in  any  common  or 
other  lands  or  grounds,  rivers  or  brooks,  as  aforesaid^ 
wherein  such  materials  shall  be  found,  the  said  surveyor 
or  other  person  shall  forthwith  cause  the  same  to  be 
sufficiently  fenced  off,  and  such  fence  supported  and  re- 
paired during  such  time  as  the  said  pit  or  hole  shall 
continue  open ;  and  shall  within  three  days  after  such  pit 
or  hole  shall  be  opened  or  made,  where  no  gravel,  stones, 
or  materials  shall  be  found,  cause  the  same  forthwith  to 
be  filled  up,  levelled,  and  covered  with  the  turf  or  clod 
which  was  dug  out  of  the  same;  and  where  any  such 
materials  shall  be  found,  within  fourteen  days  after  having 
dug  up  sufficient  materials  in  such  pit  or  hole,  if  the  same 
is  not  likely  to  be  further  useful,  cause  the  same  to  be 
filled  up,  sloped  down,  or  fenced  off,  and  so  continued ; 
and  if  the  same  is  likely  to  be  further  useful,  the  said 
surveyor  or  other  person  shall  secure  the  same  by  posts 
and  rails  or  other  fences,  to  prevent  accidents  to  persons 
or  cattle: — ^And  in  case  such  surveyor  or  other  person 
shall  neglect  to  fill  up,  slope  down,  or  fence  off  such  pit 
or  hole  in  manner  and  within  the  time  aforesaid,  he  shall 
forfeit  the  sum  of  twenty  shillings  for  every  such  default ; 
and  in  case  such  surveyor  or  other  person  shall  neglect 
to  fence  off  such  pit  or  hole,  or  to  slope  down  the  same 
as  hereinbefore  directed,  for  the  space  of  six  days  after 
he  shall  have  received  notice  for  either  of  those  purposes 
from  any  justice  of  the  peace,  or  firom  the  owner  or  oc- 
cupier of  such  several  ground,  river,  or  brook,  or  any 
person  having  right  of  common  within  such  common  or 
waste  lands  as  aforesaid,  and  such  neglect  and  notice 
shall  be  proved  upon  oath  before  one  or  more  of  the  said 
justices  of  the  peace,  such  surveyor  shall  forfeit  and  pay 
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any  sum  not  exceeding  .£10  nor  less  than  40s.  for  every 
such  neglect,  to  be  determined  and  adjudged  by  such 
justice  or  justices,  and  to  be  laid  out  and  applied  in  the 
fencing  off,  filling  up,  or  sloping  down  such  pit  or  hole, 
in  such  manner  as  the  said  justice  or  justices  shall  direct 
and  appoint ;  which  forfeiture,  in  case  the  same  be  not 
forthwith  paid,  shall  be  levied  as  other  forfeitures  are 
directed  to  be  levied  (a). 


Power  to  trustees  to  purchase  land^  whereout  to  get 
maierials.—Bj  Sect.  100,  It  shall  be  lawful  for  the  said 
trustees  to  contract  and  agree  with  any  person  or  persons 
whomsoever,  for  the  purchase  or  demise  from  him,  her, 
or  them  of,  and  to  hold  any  land  or  ground,  for  the  pur- 
pose of  digging  stones,  gravel,  and  materials  therefrom 
for  the  repair  and  use  of  the  said  road ;  and  at  any  time 
afterwards  to  sell  the  land  or  ground  so  purchased,  by 
public  auction  or  tender: — Provided  that  the  entering 
into  any  such  contract  or  agreement  as  last  aforesaid, 
shall  not  be  compulsory  against  any  person  or  persons 
to  enter  into  the  same. 


Penalty  on  taking  away  materials  before  surveyor  has 
discontinued  digging  for  them. —  By  Sect.  101,  If  any 
person  or  persons  shall  take  away  any  materials  which 
shall  have  been  gotten,  dug,  or  gathered  for  the  repair 
or  use  of  any  turnpike  road,  or  any  materials  out  of  any 
quarry  which  shall  have  been  made,  dug,  or  opened  for 
die  purpose  of  getting  materials  for  any  turnpike  road, 
before  the  surveyor  of  such  road  and  the  workmen  em- 
ployed for  getting  such  materials  shall  have  discontinue«l 


(•)  By  1.  Ul.    See  poit.  Chapter  VI.  Sccton  III. 
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working  tlierein  for  the  space  of  six  weeks,  (except  the 
owner  or  occupier  of  any  private  grounds,  and  persons 
authorized  by  such  owner  or  occupier  to  get  materials  in 
such  quarry  for  his  own  private  use,  and  not  for  sale, ) 
every  person  so  offending  shall,  for  every  such  offence, 
forfeit  and  pay  any  sum  not  exceeding  £5, 

Power  to  purchase  repositories  for  materials.  —  By 
Sect,  102,  The  trustees  of  every  turnpike  road  are  hereby 
empowered  to  purchase  or  rent  any  piece  or  pieces  of 
land  or  ground,  not  exceeding  in  any  one  place  six  yards 
square,  on  the  sides  of  such  road,  as  repositories  for 
stone,  gravel,  and  other  materials  for  making  or  re- 
pairing the  same : — And  in  case  any  difference  shall  arise 
between  such  trustees  and  the  owner  of  such  land  or 
ground,  with  respect  to  the  value  thereof,  or  the  necessity 
or  propriety  of  taking  such  land  or  ground,  the  same 
shall  be  settled  and  determined  by  any  two  of  his  Ma- 
jesty's justices  of  the  peace  acting  for  the  county  where 
the  said  land  or  ground  shall  be  situated,  in  manner 
hereinbefore  directed  with  respect  to  getting  materials 
for  the  repair  of  any  turnpike  road. 

Repository  for  materials  within  ten  miles  of  the  Royal 
Exchange. — By  Stat,  4  Geo.  4.  c.  95.  s.  56,  It  shall  be 
lawful  for  the  trustees  of  any  turnpike  road,  and  they  are 
hereby  empowered  to  purchase  or  rent,  with  the  consent 
of  the  owner  or  proprietor  thereof,  any  piece  or  pieces 
of  ground,  within  ten  miles  of  the  Royal  Exchange,  as  a 
repository  for  materials,  such  piece  or  pieces  of  ground 
to  be  of  such  extent  as  they  may  think  proper,  so  as  the 
same  shall  not  exceed  in  the  whole  half  an  acre. 

Proviso  for  the  reduction  of  toll  on  materials  by  canal 
or  rail-road  companies. — By  Stat,  3  Geo.  4.  c.  126.  s.  103, 
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It  shall  be  lawful  for  the  company  of  proprietors,  or  the 
trustee  or  trustees  for  the  proprietors  of  any  canal,  or  of 
any  railway  or  tram-road,  on  which  any  flint,  gravel,  stonCj 
or  other  materials  for  the  repair  of  any  turnpike  road 
shall  or  may  be  conveyed,  and  they  are  hereby  authorized 
and  empowered  to  lessen  and  reduce  the  tolls  and  rates 
imposed  by  any  Act  of  Parliament,  by  which  any  such 
company  shall  be  appointed,  or  any  other  Act  whatsoever, 
on  the  carriage  of  such  flint,  gravel,  stone,  or  other  ma- 
terials, carried  on  the  said  canal  or  railway,  and  to  ap- 
point such  lower  tolls  and  rates  to  be  taken  for  the  car- 
riage and  conveyance  of  the  same,  as  the  said  company 
or  trustees  shall  think  proper;  and  all  such  reduced  tolls 
shall  and  may  be  collected,  taken,  and  recovered  by  the 
same  persons  and  means,  and  by  and  under  the  same 
powers,  provisions,  penalties,  and  forfeitures  as  the  ori- 
ginal toUs  might  have  been  taken  in  case  the  same  should 
not  have  been  reduced ;  any  Act  or  Acts  of  Parliament, 
bye-law,  or  ordinance,  or  trust  deed,  to  the  contrary 
notwithstanding. 


Thirdly  :  As  to  the  repair  by  statute  labour : — And 

by  prescription. 

I.  Statute  labour  and  composition  for  the  same. 

Regulations  as  to  statute  labour* — By  Stat,  4  Geo.  4. 
c  95.  s.  80,  All  persons  who  by  law  are  or  shall  be  liable 
to  do  statute  work,  or  are  or  shall  be  chargeable  towards 
the  repairing  and  amending  any  turnpike  road,  shall  be 
and  remain  liable  thereto,  in  like  manner  in  every  respect 
as  they  now  are,  or  have  heretofore  been : — ^And  it  shall 
be  lawful  for  any  two  or  more  justices  of  the  peace  in 

q2 
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and  for  the  county^  city^  or  place  in  which  any  such  turn-' 
pike  road  shall  lie  or  be  situate,  and  they  are  hereby  re- 
quired and  empowered  upon  application  made  to  them  by 
any  three  or  more  of  tlie  trustees  of  such  turnpike  road» 
or  by  their  clerk  or  surveyor,  yearly  to  adjudge  and  de- 
termine what  part  or  proportion  of  the  statute  work  shall 
every  year  be  done  upon  such  road  by  the  inhabitants  of 
the  respective  parishes,  hamlets,  and  places,  in  or  through 
which  the  said  road  doth  or  shall  lie,  lead,  or  pass,  and 
also  what  proportion  of  the  money  received  by  the  sur- 
veyor or  surveyors  of  the  highways  of  every  such  parish, 
hamlet,  or  place,  in  lieu  of  or  as  a  composition  for  such 
statute  work  as  aforesaid  (a)  shall  be  by  him,  her,  or 
them,  paid  to  the  said  trustees,  or  their  treasurer  or  trea- 
surers : — And  in  order  thereunto,  the  surveyor  or  sur- 
veyors of  the  highways  for  every  such  parish,  hamlet, 
or  place,  shall,  on  an  order  in  writing  ( & )  made  by  the 
said  justices,  on  an  application  to  them  by  the  trustees 
of  the  turnpike  road,  or  any  three  or  more  of  them,  or 
by  their  clerk  or  surveyor,  and  respectively  delivered  to 
such  surveyor  or  surveyors  of  the  highways,  or  left  at 
his  or  their  last  or  usual  place  of  abode,  bring  and  de- 
liver, within  ten  days  afterwards,  to  the  said  turnpike 
surveyor,  or  to  his  place  of  abode,  true  and  perfect  lists 
in  writing  (c),  of  the  names  of  the  several  persons  who, 
within  such  parish,  hamlet,  or  place,  are  by  law  subject 
and  liable  to  do  statute  work  for  that  year,  or  to  the  pay- 
ment of  any  money  in  lieu  of  or  as  a  composition  for  such 
statute  work,  distinguishing  the  nature  of  the  work  to  be 


(a)  See  ante,  p.  1S7,  et  aeq.  as  (6)  See  Form,  Appendix,  No. 

to  the  regulations  with  respect  to  LXXII. 

the  composition  for  statute  work  (  c )  See  Form,  Appendix,  No. 

upon  highways  in  general.  LXXXVIII. 


STATUTE   DUTY   AND  COMPOSITION.  245 

donej  whether  with  teams,  or  draughts,  or  othemnse,  and 
also  the  amount  of  the  respective  sums  to  be  paid ;  which 
Ssta  of  names  shall  be  made  in  such  manner  and  under  such 
regulations  and  restrictions  as  are  or  may  be  directed  by 
any  law  or  statute  in  force  or  effect  for  the  repairs  of  the 
public  highways,  and  may  be  made  in  the  form  specified 
in  the  Schedule  to  this  Act : — And  the  said  turnpike  sur- 
veyor, having  received   such  lists,  shall  within  fourteen 
days  afterwards  give  a  notice  ( a )  to  the  surveyor  or  sur- 
veyors of  the  highways,  of  the  time  when  such  lists  will 
be  laid  before  the  said  justices,  in  order  to  apportion 
the  said  statute  duty  : — And  at  the  time  appointed  in  and 
by  such  notice  the  said  lists  shall  be  laid  before  the  said 
justices  by  the  said  turnpike  surveyor,  in  the  presence  of 
the  said  surveyor  of  the  highways  ( if  he  shall  attend  ), 
and  out  of  such  lists  the  said  justices  shall  and  may  allot, 
appoint,  and  order  (b)  such  and  so  many  of  the  persons, 
who  shall  appear  to  be  subject  and  liable  to  do  statute 
work  in  every  year  upon  such  road,  as  the  said  justices 
shall  think  reasonable,  and  the  same  shall  be  done  on 
Buch  days,  and   at   such   time   (not  being  hay-time   or 
harvest),  and  on  such  parts  of  the  said  road,  as  the  said 
trustees,  or  their  surveyor  or  surveyors,  shall  from  time 
to  time  order,  direct,  or  appoint : — And  the  said  justices 
shall  and  may  order  (&)  and  direct  the  surveyor  or  sur- 
veyors of  such   parishes,   hamlets,    and   places    respec- 
tively, to  pay  over  to  the  said  trustees,  or  their  treasurer, 
or  other  person  duly  authorized  to  receive  the  same,  such 
proportion  of  the  composition-money  for  statute  work  as 
aforesaid,  as   they  the  said  justices   shall   think  proper. 


(a)  See  Form,  Appendix,  No.  LXXIII. 
(6)  Sec  Form,  Appendix,  No.  LXXIV. 
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and  at  such  time  or  times  as  the  said  justices  shall  direct: 
And  every  person  who  shall  neglect  or  refuse  to  do  such 
statute  work  as  aforesaid,  after  notice  in  writing  given  to 
or  left  for  him,  her,  or  them  at  his,  her,  or  their  last,  or 
usual  place  of  abode  or  places  of  abode  for  that  purpose, 
by  any  surveyor  to  the  said  trustees,  shall,  for  every  day 
of  his,  her,  or  their  default,  or  the  default  of  any  labourer 
or  labourers,  team  or  teams,  draught  or  draughts,  horse 
or  horses,  beast  or  beasts,  to  be  provided  by  him,  her, 
or  them,  be  subject  and  liable  to  such  fines,  penalties, 
and  forfeitures  as  such  person  or  persons  may  be  subject 
or  liable  by  any  law  or  statute  now  in  force  or  effect  for 
repair  of  the  public  highways: — And  if  any  person  who 
shall  come  to  work  as  a  labourer,  or  shall  be  sent  with 
any  team  or  draught  to  work  on  any  part  of  such  road, 
shall  be  found  idle  or  negligent  by  any  surveyor  to  the 
said  trustees,  such  surveyor  is  hereby  empowered  to  re- 
move and  dismiss  the  person  who  shall  be  found  idle  or 
negligent  as  aforesaid ;  and  in  that  case  every  such  per- 
son shall  be  subject  and  liable  to  the  respective  forfeitures 
and  payments  as  aforesaid,  as  if  he  had  neglected  or  re- 
fused to  come,  or  such  team  or  draught  had  not  been  sent 
to  work  on  any  part  of  such  road: — AU  which  forfeitures 
shall  be  paid  to  the  treasurer  to  the  said  trustees,  and 
applied  towards  amending  the  said  road : — And  in  case 
the  surveyor  or  surveyors  for  the  highways  for  any  of  the 
said  parishes,  hamlets,  or  places,  shall  refuse  or  wilfully 
neglect  to  give  in  any  such  lists  as  aforesaid,  or  shaD 
knowingly  or  wilfully  give  in  false  and  imperfect  lists,  or 
shall  refuse  or  neglect  to  collect  or  pay  over  such  com* 
position-money,  or  any  part  thereof,  in  manner  aforesaid, 
every  such  surveyor  so  offending  shall,  for  every  such 
ofF(Micc,  forfeit  and  pay  any  sum  not  exceeding  ,£10 ;  and 
such  composition-money  shall  and  may  be  recovered  from 
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such  surveyor  or  surreyors  of  the  higbways,  by  distress 
and  sale  of  his  or  their  goods  and  chattels,  by  warrant 
under  the  hands  and  seals  of  any  two  justices  of  the 
peace  for  the  county,  city,  or  place  where  any  such  road 
shall  lie  or  be  situate. 

Where  no  highway  surveyor  shall  be  appointed^  how 
lists  of  persons  liable  to  statute  duty  shall  be  made  out."^ 
'Rj  SectioH  81,  Where  any  turnpike  road  shall  ptiss 
through  any  parish,  township,  or  place,  liable  to  the  re- 
pair of  the  roads  within  the  same,  but  for  which  no  sur- 
veyor of  the  highways  shall  be  appointed,  then  and  in 
every  such  case  the  churchwardens  and  overseers  of  the 
poor  of  such  parishes,  townships,  and  places  respectively, 
and  in  cases  where  neither  surveyor,  churchwardens,  or 
overseers  of  the  poor  shall  be  appointed,  then  such  other 
inhabitant  or  inhabitants  of  such  parish,  township,  or 
place,  as  shall  be  thereto  required  by  an  order  in  writing 
made  by  the  justices,  on  application  to  them  by  the  trus- 
tees of  the  turnpike  road,  or  by  their  clerk  or  surveyor, 
and  respectively  delivered  to  such  churchwardens  or  over- 
seers, or  inhabitant  or  inhabitants,  or  left  at  his  or  their 
last  or  usual  place  of  abode,  shall  deliver  or  cause  to  be 
delivered  within  ten  days  afterwards  to  the  said  turnpike 
surveyor,  or  to  his  place  of  abode,  true  and  perfect  lists 
in  writing  of  the  names  of  the  several  persons  who  within 
such  parish,  township,  or  place,  are  by  law  subject  and 
liable  to  do  statute  work  for  that  year,  or  to  the  payment 
of  any  money  in  lieu  of  or  as  a  composition  fur  such 
statute  work,  distinguishing  the  nature  of  the  work  to  be 
done,  whether  with  teams  or  draughts,  or  otiierwise,  and 
also  the  amount  of  the  respective  sums  to  be  paid  ;  which 
lists  shall  be  made  and  used,  and  dealt  with  in  the  manner 
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directed  by  the  said  recited  Act  (a)  and  this  Act;  and  the 
statute  work  shall  be  ordered  and  adjudged  by  the  jus- 
tices, and  enforced  and  required  or  compounded  for,  in 
the  same  way  as  if  the  said  Usts  had  been  made  and 
delivered  by  the  surveyor  of  the  highways  under  the 
provisions  and  authorities  of  the  said  recited  Act  and 
this  Act. 

Power  to  justices  to  transfer  the  statute  labour  from 
turnpike  roads  to  other  highways. — By  Stai»  3  Greo.  4i 
c.  1^.  s.  109 9  After  reciting  that  there  are  or  maybe 
turnpike  roads  in  such  a  state  and  condition  with  regard 
to  their  repairs  and  the  revenues  arising  upon  them,  that 
the  statute  duty  required  to  be  performed  upon  the  same 
may  be  in  the  whole  or  in  part  dispensed  with,  and  em- 
ployed more  advantageously  for  the  benefit  of  the  other 
public  highways  within  the  parish,  township,  or  place 
liable  to  the  performance  of  such  duty ; — It  is  enacted, 
that  it  shall  be  lawful  for  the  justices  of  the  peace  at  any 
Special  Sessions,  upon  application  to  them  made  by  the 
surveyor  of  the  highways,  or  by  any  two  inhabitants  of 
any  parish,  township  or  place,  to  summon  before  them 
the  clerk  and  surveyor  of  any  turnpike  road,  within  such 
parish,  township,  or  place  alleged  to  be  in  the  situation 
before  described,  and  then  and  there  to  produce  before 
them  a  state  of  the  revenues  and  debts  of  such  turnpike 
road,  and  for  such  justices  to  inquire  mto  the  state  and 
condition  of  the  repairs  thereof,  and  also  of  the  repairs 
of  such  other  highways : — And  if  it  shall  appear  to  the 
said  justices,  upon  full  and  clear  evidence  that  the  whole 
or  any  part  of  such  statute  duty  may  be  conveniently  dis« 
pensed  with  from  such  turnpike  road,  without  endanger- 

(a)  5 Geo.  4.  c.  126. 
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ing  die  aecurities  for  the  monies  advanced  upon  the  credit 
of  the  tolls  thereof,  and  that  such  statute  duty  is  wanted 
for  the  repairs  of  the  other  highways  within  such  parish, 
township,  or  place,  then  and  in  that  case  it  shall  be  lawful 
for  the  aaid  justices  to  order  (a)  the  whole  or  part  of 
such  statute  duty  to  be  performed  upon  the  highways, 
not  being  turnpike,  within  such  parish,  township,  or  place, 
under  the  direction  of  the  surveyor  thereof,  during  such 
time  as  to  them  shall  seem  reasonable ;  and  the  same  shall 
be  performed  accordingly. 

Power  to  trustees  to  compound  for  statute  duty, — By 
Stat.  S  Geo.  4.  c.  1%.  s.  105,  It  shall  be  lawful  for  the 
trustees  of  every  turnpike  road  to  compound  and  agree 
with  any  person,  bodies  politic  or  corporate,  for  the  re- 
pairs of  statute  work  to  be  by  him,  her,  or  them  done  on 
any  such  turnpike  road,  and  also  with  the  surveyor  or  sur- 
veyors of  the  highways  for  any  of  the  parishes,  hamlets, 
or  plaees  in  which  the  said  road  doth  or  shall  lie  and  be 
situate,  for  a  certain  sum  of  money,  by  the  year  or  other- 
wise, as  the  said  trustees  shall  think  reasonable,  in  lieu 
of  the  whole  or  any  part  of  the  statute  work  or  other 
work  to  be  by  all  or  any  of  the  said  inhabitants  and  occu- 
piers done  on  the  said  road ;  and  all  such  composition- 
money  shall  be  applied  for  the  purposes  of  such  turnpike 
road :— And  every  such  surveyor  of  the  highways,  who 
shall  pay  any  such  composition-money,  shall  be  reimbursed 
the  same,  in  like  manner  as  surveyors  of  the  highways 
are  by  the  laws  in  being  to  be  reimbursed  the  money  by 
'  them  laid  out  and  expended  in  buying  materials  for  the 
repairing  of  any  other  highway  or  highways. 


(a)  See  Form  of  the  Order  and  Certificate  thereof,  Appendix,  Nos. 
LXXV.  and  LXXVI. 
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And  by  5/a/.  4  Geo.  4.  c.  95.  s.  82,  All  compOBition- 
money  in  lieu  of  statute  duty  shall  be  paid  by  the  person 
or  persons  compounding  to  the  treasurer  of  the  trustees, 
at  such  time  or  times  and  in  such  manner^  as  shall  be 
agMed  upon  at  the  entering  into  such  composition. 


II.    Repair  by  Prescription^   ^c. 

Lands  liable  to  repair  of  turnpike  roads  to  continue 
so. — By  Stat.  7  &  8  Geo.  4.  c.  2  k  s.  17,  It  is  enacted. 
That  where  any  part  or  parts  of  any  turnpike  road,  or 
any  bridges,  arches,  drains,  or  sewers  lying  in  and  upon 
such  road,  have  been  accustomed  or  ought  to  be  repaired 
and  maintained  by  any  particular  person,  body  politic  or 
corporate,  by  reason  of  the  tenure  of  any  lands,  tene- 
ments, or  hereditaments,  or  otherwise,  or  by  any  county 
or  any  parish,  or  where  any  composition  has  been  entered 
into  or  made  in  lieu  thereof,  all  and  every  such  part  or 
parts  of  such  road,  and  all  such  bridges,  arches,  drains, 
and  sewers,  shall  from  time  to  time  be  maintained  and 
kept  in  repair  by  such  person,  body  politic  and  corporate, 
county  or  parish,  or  such  composition  sliall  be  paid,  in 
such  manner  as  the  same  were  respectively  maintained 
and  kept  in  repair,  or  paid,  before  the  passing  the  said 
recited  Acts  (a),  or  of  any  local  Act  for  making  or  main- 
taining any  turnpike  road. 

Power  to  trustees  to  contract  with  persons  liable  by 
prescription, — By  Stat.  3  Geo.  4.  c.  126.  s.  106,  It  shall 
be  lawful  for  the  trustees  of  any  turnpike  roads  to  con- 
tract and  agree  (A)  with  any  person  or  persons  liable  to 


(  a  )  3  Geo.  4.  c.  1.'6. — aiid  4  Geo.  4.  c.  9.5. 

(  6  )  See  Form  ot*  Agrccn»cut,  Appcu(li\,  No.  LXXI. 
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the  repur  of  any  part  of  the  road  under  the  care  and 
management  of  such  trustees^  or  of  any  bridges  thereon, 
by  tenure  or  otherwise,  for  the  repair  thereof,  for  such 
term  as  they  shall  think  proper,  not  exceeding  three 
years;  and  to  contribute  towards  the  repair  of  such  road 
or  bridges  such  sums  or  sums  of  money  as  they  shall 
think  proper,  out  of  the  tolls  arising  on  such  turnpike 
road. 

Power  to  trustees  to  contract  with  parishes  liable  to  the 
repair  of  bridges  (a). — "By  Sect.  108,  It  shall  be  lawful  for 
the  trustees  of  any  turnpike  road,  and  for  such  parish 
or  parishes  (6),  in  like  manner  to  enter  into  a  composi- 
tion or  agreement  with  each  other,  and  by  the  authority 
of  the  persons  at  present  legally  competent  to  make  rates 
for  such  parish  or  parishes,  whereby  in  consideration  of 
such  sum  or  sums  of  money  as  shall  be  agreed  upon  being 
yearly  paid  to  the  treasurer  of  the  trustees  entering  into 
such  composition  or  agreement,  out  of  the  rates  to  be 
raised  for  the  repair  of  the  bridge  or  bridges  the  subject 
thereof,  the  repairs  of  any  such  bridge  shall,  during  the 
continuance  of  any  Act  or  Acts  of  Parliament  under 
which  such  trustees  shall  be  appointed  or  act,  be  under- 
taken and  carried  on  by  the  said  trustees ;  And  all  rates 
and  assessments,  raised  and  levied  for  carrying  such  com- 
position or  agreement  into  eifect,  shall  in  like  manner  be 
good  and  valid  to  all  intents  and  purposes  whatsoever. 


(«) Section  107  empowcrii  eouu-  tion  III.  of  this  Chapter. 

iie»  to  contract  with  inferior  dis-  {b)  Such  piirishtM  a.s  may  be 

trictA,  fvho  may  be  liable   to   ihe  liable   to   repiiir   brirli;eH    »itiiato 

repair  of  bridges  situated   upon  upon  turnpike  roads, 
turnpike  roads.    See  post,   Sec- 
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Fourthly:    As  to  the  regulations  for  the  Exaction 

of  ToU. 

The  imposition  of  toll,  to  be  applied  to  the  maintenance 
of  the  road,  is  the  revival  of  an  old  principle,  but  with 
some  difference  in  its  adaptation  to  practice.  Under  the 
ancient  system  of  tenures,  the  lord  of  the  soil  frequently 
claimed  the  privilege  of  receiving  toll  from  all  who  tra- 
velled along  his  highway ; — nor  was  this  esteemed  a  mere 
bounty,  for  he  was  liable,  in  consideration  of  such  toll, 
to  keep  the  way  in  good  order;  and  in  some  countries, 
even  to  defend  the  passengers  from  depredation.  There 
was  an  instance  in  France,  where  the  lord  was  fined,  for 
permitting  a  merchant  to  be  robbed  upon  his  highway. 

The  amount  of  toll  to  be  paid  on  the  several  roads  is 
always  regulated  by  the  provisions  of  the  local  Act  which 
applies  to  each  particular  Trust.  But  under  this  and  the 
two  following  heads  will  be  arranged  all  the  provisions 
upon  this  subject,  which  are  contained  in  the  General 
Turnpike  Acts. 

Power  to  collect  tolls, — By  Stat.  9  Geo.  4.  c.  77.  s*  16, 
It  is  enacted,  That  it  shall  be  lawful  for  the  trustees  of 
any  turnpike  road,  or  any  person  appointed  or  continued 
to  be  appointed  collector  of  the  tolls  to  be  taken  by  virtue 
of  any  local  Turnpike  Act,  to  demand  and  take  every 
day,  (such  day,  for  the  purposes  of  all  local  Turnpike 
Acts,  being  computed  from  twelve  of  the  clock  at  night 
to  twelve  of  the  clock  of  the  next  succeeding  night,)  the 
several  and  respective  tolls  to  be  mentioned  in  any  such 
Act,  at  the  several  and  respective  toll-gates  and  turnpikes, 
or  side  bars  and  chains,  which  are  or  shall  be  continued 
or  erected  by  virtue  of  thij  Act,  or  of  any  local  Turnpike 
Act,  in,  upon,  across,  or  on  the  sides  of  any  turnpike 
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road,  or  any  part  or  parts  thereof;  and  which  tolls  or 
sums  of  money  shall  be  demanded  and  taken  as  aforesdd, 
before  any  horse,  cattle,  or  carriage  whatsoever  shall  be 
permitted  to  pass  through  any  toU-gate  or  turnpike,  or 
aide  bar  or  chain : — And  the  tolls  or  sums  of  money,  to  be 
levied  and  collected  by  virtue  of  any  local  Turnpike  Act, 
shall  be  and  the  same  are  hereby  vested  in  the  trustees 
of  such  Act  for  the  purposes  thereof,  in  manner  to  be 
thereby  directed. 

Tolls  to  be  paid  upon  carriages  cfffixed  to  others. — By 
Stat.  S  Geo.  4.  c.  126.  s.  31,  After  reciting,  That  coaches, 
chariots,  chaises,  chairs,  carts,  and  other  carriages,  some- 
times pass  through  turnpike  gates  affixed,  tied,  or  seciured 
to  waggons  or  carts,  and  horses  are  sometimes  sent  under 
the  charge  of  the  drivers  of  such  waggons  and  carts, 
and  are  fSastened  thereto;  and  that  it  is  expedient  to  de- 
termine what  tolls  such  coaches,  chariots,  chaises,  chairs, 
carts,  and  other  carriages,  and  horses,  ought  to  pay  on 
passing  through  such  gates; — It  is  enacted.  That  where 
by  any  Act  for  repairing  any  turnpike  road  no  toll  is  di- 
rected to  be  taken  for  or  in  respect  of  any  coach,  chariot, 
chaise,  or  any  other  carriage  whatsoever,  with  four  wheels, 
passing  through  any  turnpike-gate  on  such  road,  affixed, 
tied,  or  secured  to  any  waggon  or  cart,  the  same  toll  and 
no  more  shall  be  demanded  and  taken  for  and  in  respect 
of  such  coach,  chariot,  chaise,  or  other  carriage,  as  if  the 
aame  had  passed  through  drawn  by  two  horses;  and 
where  by  any  Act  for  repairing  any  turnpike  road  no  toll 
18  directed  to  be  taken  for  or  in  respect  of  any  chair,  cart, 
or  other  carriage  whatsoever,  with  two  wheels  only,  pass- 
ing through  any  turnpike-gate  on  such  road,  so  affixed, 
tied,  or  secured  to  any  waggon  or  cart  as  aforesaid,  the 
aame  toll  and  no  more  shall  be  demanded  and  taken  for 
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and  in  respect  of  such  chair,  cart,  or  other  carriage  with 
two  wheels  only,  as  if  the  same  had  passed  through  drawn 
by  one  horse  only;  and  where  any  horse  shall  be  fiutened 
to,  but  not  used  in  drawing  any  waggon,  cart,  or  other 
carriage,  such  horse  shall  not  be  liable  to  a  higher  toll 
than  a  single  horse : — Provided  that  if  any  coach,  chariot, 
chaise,  chair,  or  other  carriage  so  affixed,  tied,  or  secured 
to  any  waggon  or  cart,  shall  have  any  goods  conveyed 
therein,  other  than  the  harness  thereto  belonging  and 
such  articles  of  package  as  may  be  necessary  for  the 
protection  of  such  carriages,  the  same  shall  be  liable 
to  double  the  toll  hereby  imposed. 

Two  oxen  to  be  considered  as  one  horse. — By  Sect  38, 
In  all  carriages  wherein  oxen  or  neat  cattle  shall  be  used, 
two  oxen  or  neat  cattle  shall  be  considered  as  one  horae, 
for  all  the  purposes  mentioned  in  this  Act,  or  any  par- 
ticular Turnpike  Act,  with  respect  to  tolls  or  other 
things. 

Power  to  reduce  tolls, — By  Statute  3  Geo.  4.  c  126. 
s.  43,  It  shall  he  lawful  for  the  trustees  appointed  in  and 
by  virtue  of  any  Act  of  Parliament  for  the  repairing  and 
amending  any  turnpike  roads,  in  case  no  power  or  et' 
fectual  power  should  be  given  to  them  under  the  Act  by 
which  they  are  appointed,  and  they  are  hereby  empow* 
ered,  at  a  meeting  to  be  held  for  that  purpose,  (of  wUdb 
one  calendar  month's  notice  shall  be  given  in  writing,  to 
be  affixed  on  all  turnpike-gates  which  shall  be  then  erected 
upon  such  roads,  and  in  some  public  newspapers  circu- 
lated in  that  part  of  the  country,)  from  time  to  time  to 
lessen  and  reduce  (a)  all  or  any  of  the  tolls  granted  by 
any  of  the  said  respective  Acts,  for  and  during  such  time 

(a)  Spt»  Form  of  Order,  Appeiiilix,  No.  LXX. 
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as  the  said  trustees  shall  think  proper;  and  afterwards^ 
at  any  meeting  to  be  held  as  aforesaid,  from  time  to  time, 
as  they  shall  see  occasion,  to  advance  all  or  any  of  the 
tolls  so  lessened  to  any  sum  or  sums  of  money  not  exceed- 
ing the  said  rates  granted  by  such  Acts  of  Parliament 
and  this  Act  respectively: — Provided  nevertheless,  that 
where  the  whole  money  borrowed  on  the  credit  of  the 
toUs  granted  by  any  such  Act  shall  not  have  been  paid 
and  discharged,  no  such  tolls  shall  be  lessened  or  reduced 
without  the  consent  of  the  person  or  persons  entitled  to 
five-sixths  of  the  money  remaining  due  upon  such  re- 
spective tolls. 

And  by  Section  41-,  In  all  cases  where  the  trustees  of 
any  turnpike  road  shall  reduce  or  advance  the  tolls  on 
the  road  or  roads  for  which  they  shall  act,  such  reduc- 
tion or  advance  shall  be  made  as  to  waggons,  carts,  and 
other  carriages,  the  breadth  of  the  wheels  whereof  is  re- 
gulated by  this  Act,  with  reference  to  the  proportion  or 
scale  of  tolls  payable  on  such  waggons,  carts,  or  other 
carriages,  according  to  the  breadth  of  the  wheels  thereof; 
(that  is  to  say),  the  trustees  making  the  reduction  or  ad- 
vance, shall  reduce  or  advance  the  toll  payable  on  the 
waggons,  carts,  or  other  such  carriages,  having  the  fellies 
of  the  wheels  thereof  of  the  breadth  of  six  inches,  and 
shall  then  take  and  demand  double  or  other  proportions 
(as  the  case  may  be)  of  such  reduced  or  advanced  tolls 
on  waggons,  carts,  or  other  carriages  having  the  fellies  of 
the  wheels  thereof  of  a  greater  or  less  breadth  than  six 
inches;  and  the  reduction  or  advance  of  the  proportion 
of  toll  to  be  payable  by  this  or  any  other  Act  in  respect 
of  the  breadth  of  wheels,  or  any  other  reduction  or  ad- 
Tance  of  tolls,  to  be  made  in  any  other  way  than  in  man- 
ner aforesaid,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever. 
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TVustees  may  compound  for  tolls. — By  Siai*  4  Geo.  4w 
c.  95.  8.13,  The  trustees  of  every  turnpike  road  may, 
and  they  are  hereby  empowered  from  time  to  time,  aa 
they  shall  see  convenient,  to  compound  and  agree,  for 
any  term  not  exceeding  one  year  at  any  one  time,  with 
any  person  or  persons,  for  the  tolls  payable  for  any 
horses,  cattle,  or  beasts,  or  carriages  passing  through 
any  of  the  turnpikes  or  toll-gates  of  the  road  under  their 
care  and  management,  and  collected  and  taken  under 
the  authority  of  the  particular  Act  or  Acts,  in  executioo 
of  which  the  trustees  making  such  composition  shall  act, 
or  of  the  recited  Act  or  this  Act  ( a ). 

Power  to  continue f  or  erect,  or  discontinue  toU-gates.—^ 
By  Stat.  9  Geo.  4.  c.  77.  s.  5,  It  shall  be  lawful  for  the 
trustees  of  any  turnpike  road,  and  they  are  hereby  au- 
thorized and  empowered,  to  continue  all  and  every  or  any 
of  the  toll-gates  or  toll-houses  now  standing  or  being  in, 
upon,  or  across  any  such  turnpike  road,  or  on  the  sides 
thereof: — And  from  time  to  time,  at  any  special  meeting 
to  be  holden  for  that  purpose,  of  which  meeting  public 
notice  (6),  specifying  the  time  and  place  and  the  pur- 
pose thereof,  shall  have  been  given  in  some  newspaper 
published  or  circulated  in  the  county  or  counties  through 
which  any  such  turnpike  road  passes,  and  also  by  affixing 
a  copy  of  such  notice  on  all  the  turnpikes,  toll-gates,  or 
side-bars  (if  any)  which  shall  be  then  standing  on  such 
road,  fourteen  days  previously  to  such  meeting,  to  order 
and  direct,  by  some  order  in  writing  (c),  to  be  signed  by 
three  at  least  of  the  trustees  present  at  such  meeting,  that 
there  be  erected  and  built  in,  upon,  or  across  any  such 

(a)  But  by  3  Geo.  4.  c.  126.  (6)  See  Form,  Appendix,  N«» 

f.  19,-  tra^tees  are  prohibited  from  LXVIl. 

componnding  for  the  tolls  charged  ( c  )  See  Fonn,  Appendix,  No. 

for  over- weight.  LXVIII. 
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tnmpike  road,  or  any  part  thereof,  or  upon  the  sides 
Aereo^  or  any  part  thereof,  when  and  where  they  shall 
judge  necessary,  such  and  so  many  toll-gates,  turnpikes, 
side-bars,  and  chains,  with  toll-houses,  out-houses,  and 
other  couTenienoes  thereto,  and  also  to  take  in  and  in- 
dbse  on  the  sides  of  such  road,  or  any  part  thereof, 
siutable  garden  spots  for  each  of  such  toll-houses,  not 
exceeding  one-eighth  of  a  statute  acre  to  each  toll-house, 
as  the  said  trustees  shall  direct  or  appoint : — And  also 
shall  and  may,  from  time  to  time,  at  any  such  meeting, 
or  at  any  other  meeting  to  be  called  as  aforesaid,  and 
by  such  order  as  aforesaid,  from  time  to  time  order  and 
direct  any  of  such  toll-gates,  turnpikes,  side-bars,  and 
chains  to  be  taken  down  and  discontinued,  or  to  be  re- 
moved and  placed  elsewhere,  upon,  across,  or  on  the 
aides  of  such  road,  in  such  situations  as  to  them  the 
said  trustees  may  appear  fit  or  eligible : — Provided  that 
nothing  in  this  Act  contained  shall  authorize  any  toll- 
gate,  turnpike,  side-bar,  or  chain  to  be  erected  or  built 
in  any  place  or  places  where  it  is  or  may  be  provided  by 
any  local  Turnpike  Act,  there  shall  be  no  turnpike,  toll- 
gate,  side-bar,  or  chain  erected,  built,  or  placed. 

Justices  may  order  the  removal  of  unauthorised  toll- 
gates. — By  Stat.  3  Geo.  4.  c.  126.  s.  46,  If  the  trustees 
appointed  to  put  any  Act  made  for  the  repair  of  any  turn- 
pike road  into  execution,  shall  exceed  their  power  by 
erecting  or  continuing  any  gate  or  gates,  turnpike  or 
turnpikes,  where  they  have  not  any  power,  by  virtue  of 
any  Act  of  Parliament,  to  erect  such  gate  or  gates,  turn- 
pike, or  turnpikes,  it  shall  be  lawful  for  the  justices  of 
the  peace,  for  the  limit  where  any  such  gate  or  gates, 
tampike  or  turnpikes,  is  or  shall  be  erected  or  con- 
tbued,  in  their  General  Quarter  Session  assembled,  upon 
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complaint  of  such  excess  of  power  in  svnAx  tnisteesy  in  ai 
summary  way  to  hear  and  determine  whether  such  power 
has  been  exceeded,   and  if  such  power  has  been  esc- 
ceededy  to  order  the  sheriff  of  the  county,  who  is  hereby 
authorized  and   required   to  execute  such  order,  to  fifr«- 
move  any  such  gate  or  gates,  turnpike  or  turnpikes. 

Lamps  to  be  lighted  on  toll-houses. — By  Stai,  7  ft  8 
Geo.  4.  c.  Si.  s.  G,  It  shall  be  lawful  for  the  trustees  ta 
order  and  direct  one  or  more  lamp  or  lamps  to  be  placed 
and  erected  on  or  against  or  in  front  of  each  and  every 
of  the  toll-houses  on  the  road ;  and  also  to  onler  and 
direct  at  what  times  of  the  year,  and  during  what  hours 
such  lamp  or  lamps,  or  any  of  them  shall  be  kept  lighted  z- 
And  all  and  every  the  collector  and  collectors  of  the  tells 
on  such  road,  and  also  all  and  every  the  lessee  or  lessees 
thereof,  who  shall  neglect  or  omit  to  observe  and  fulfil 
the  order  of  the  said  trustees  in  respect  to  the  keeping 
and  lighting  of  such  lamp  or  lamps,  shall  forfeit  and  pay 
any  sum  not  exceeding  20s,  for  every  such  neglect  or 
omission : — And  in  case  any  person  shall  damage  or  in- 
jure any  lamp  or  lamps  to  be  placed  and  set  up  as  afore- 
said, or  extinguish  the  lights  therein,  such  person  shall 
forfeit  and  pay  any  sum  not  exceeding  40^.  for  every 
such  offence. 

Table  of  tolls,  and  tickets, — By  Stat.  4  Geo.  4.  c.  95* 
s.  28,  The  trustees  for  making  or  maintaining  any  tiom- 
pike  road  shall,  and  they  are  hereby  required  to  put  Up; 
or  cause  to  be  put  up,  and  afterwards  to  be  continued,  al 
every  toll-gate  within  their  respective  districts,  a  tabl^ 
painted  in  distinct  and  legible  black  letters  on  a  boSfSi 
with  a  white  ground,  containing  at  the  top  thereof  thtf 
name  of  the  gate  at  which  the  same  shall  be  put  up^ 
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aod  abo  a  Bit  of  al  the  toBs  pa  jaUe  at  eicrr  siidi  gate, 
JiilingiiHliing  wfcraDy  the  total  amoanC  of  tols  payable 
imder  any  particidar  Act  or  Aets»  and  this  and  the  said 
recited  Act  (a),  and  the  difierent  scwts  of  carriages  for 
vUch  they  are  to  be  paid,  where  there  shaD  be  any  va- 
liatioa  dierein,  and  ako  a  Kst  of  the  sereral  gates  whidi 
diall  be  whcJly  or  paitiallT  cleared  by  the  payment  of  the 
toD  at  the  toD-gate  or  bar  where  such  table  of  tolb  shaD 
be  affixed: — And  the  said  trustees  shall  also  proride 
tidcets  denoting  the  payment  of  toll,  and  on  such  several 
tickets  shall  be  specified  the  name  of  the  gate  at  which 
die  same  respectively  shaU  be  delivered,  and  also  the 
names  of  the  several  gates  freed  by  such  payment,  one 
of  which  tickets  shall  be  delivered,  graiisg  to  the  person 
paying  the  toll ;  and  on  the  production  of  such  ticket  at 
any  gate  or  gates  therein  mentioned,  as  being  cleared  as 
afiiresaid,  by  the  payment  of  the  toll  at  the  gate  where 
soch  dcket  was  delivered,  the  person  producing  the  same 
shall  pass  through  the  gate  or  gates  therein  mentioned, 
without  paying  any  further  or  additional  toll. 

Recovery  of  toll  by  distress. — By  Stat.  3  Geo.  4.  c.  136. 
8«  39,  If  any  person,  subject  or  liable  to  the  payment  of 
any  of  the  toll  or  tolls  under  and  by  virtue  of  this  or  any 
odier  Act  of  Parliament  for  making,  repairing,  or  main* 
tuning  any  turnpike  road,  shall,  after  demand  thereof 
made,  neglect  or  refuse  to  pay  the  same  or  any  part  or 
parts  thereof,  it  shall  be  lawful  for  the  person  or  per- 
sons authorized  or  appointed  to  collect  such  tolls,  by 
hhnself  or  themselves,  or  taking  such  assistance  as  he 
or  they  shall  think  necessary,  to  seize  and  distrain  any 


(a)  5  Geo.  4.  c.  It6. 
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horse,  beast,  cattle,  carriage,  or  other  thing,  upon  or  in 
respect  of  which  any  such  toll  is  imposed,  together  with 
their  respective  bridles,  saddles,  gears,  harness,  or  ac- 
coutrements (except  the  bridle  or  reins  of  any  horse  or 
other  beast,  separate  from  the  horse  or  beast),  or  any 
carriage  in  respect  of  the  horses  or  cattle  drawing  the 
carriage  on  which  such  toll  is  imposed,  or  any  of  the 
goods  or  chattels  of  the  person  or  persons  so  neglecting 
or  refusing  to  pay ;  and  if  the  toll  or  any  part  thereof, 
so  neglected  or  refused  to  be  paid,  and  the  reasonable 
charges  of  such  seizure  and  distress,  shall  not  be  paid 
within  the  space  of  four  days  next  after  such  seizure  and 
distress  made,  the  person  or  persons  so  seizing  and  dis- 
training may  sell  the  horse,  beast,  cattle,  carriages,  or 
things  so  seized  and  distrained,  or  a  sufficient  part  there- 
of,  returning  the  overplus  of  the  money  to  arise  by  such 
sale  ( if  any),  and  what  shall  remain  unsold,  upon  de- 
mand, to  the  owner  thereof,  after  such  tolls,  and  the 
reasonable  charges  occasioned  by  such  seizure,  distresa, 
and  sale,  shall  be  deducted  (a). 

Justices  may  settle  disputes  concerning  the  exaction 
of  toll, — By  Section  40,  If  any  dispute  shall  happen  or 
arise  about  the  amount  of  the  tolls  due,  or  the  charges 
of  making,  keeping,  or  selling  any  distress  made  for 
non-payment  of  any  tolls,  it  shall  be  lawful  for  the  col- 
lector, or  the  person  distraining,  to  retain  such  distress, 
or  the  money  arising  from  the  sale  thereof  ( as  the  case 
may  be),  until  the  amount  of  the  tolls  due  and  the 
charges  of  the  making,  keeping,  and  selling  the  distress. 


( a )  See    Peacock  v.    Harris,        although  he  may  have  been  im* 
10  East,  104,  as  to  the  primA  fade       gnlarly  appointed, 
title  of  the  collector  to  recover, 
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be.  ascertained  by  some  justice  of  the  peace  for  the 
county,  division,  or  place  wherein  the  turnpike  or  toll- 
gate,  at  which  the  toll  in  dispute  shall  be  payable,  shall 
or  may  be  situate,  who,  upon  application  made  to  him  for 
that  purpose,  shall  examine  the  matter  on  the  oath  of  the 
parties  or  other  witness  or  witnesses  (which  oath  sueh  jus- 
tice is  hereby  authorized  and  empowered  to  administer  ), 
and  shall  determine  the  amount  of  the  tolls  due,  and  shall 
award  such  costs  and  charges  to  either  party  as  to  the 
said  justice  shall  appear  right  and  proper : — ^All  which 
costs  and  charges  shall  and  may  be  levied  and  recovered, 
in  case  of  non-payment  thereof  forthwith,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  or  persons 
80.  awarded  or  directed  to  pay  the  same,  by  warrant 
under  the  hand  and  seal  of  such  justice,  rendering  tHe 
overplus  (if  any),  upon  demand,  after  deducting  the 
costs  and  charges  of  making  such  distress  and  sale,  to 
the  person  or  persons  whose  goods  and  chattels  shall 
have  been  so  distrained  and  sold. 

Penalty  for  evading  the  payment  ofioU. — By  Sect*  41, 
If  any  person  shall,  with  any  horse,  cattle,  beast,  or  car- 
riage, go  off  or  pass  from  any  turnpike  road,  through  or 
over  any  land  or  ground  near  or  adjoining  thereto  ( not 
being  a  public  highway,  and  such  person  not  being  the 
owner  or  occupier,  or  servant  or  one  of  the  family  of 
the  owner  or*  occupier  of  such  land  or  ground ),  with 
intent  to  evade  the  payment  of  the  tolls  granted  by  any 
Act  of  Parliament;  or  if  any  owner  or  occupier  of  any 
such  land  or  ground  shall  knowingly  or  willingly  permit 
or  suffer  any  person  (except  as  aforesaid),  with  any 
horse,  cattle,  beast,  or  carriage  whatsoever,  to  go  or 
pass  through  or  over  such  land  or  ground,  with  intent 
to  evade  any  such   tolls;  or  if  any  person  shall  give  or 
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receive  from  any  person  other  thin  the  collectors  of  the 
tolls,  or  forge,  counterfeit,  or  alter,  any  note  or  ticket 
directed  to  be  given,  with  intent  to  evade  the  payment 
of  the  tolls  or  any  part  thereof;  or  if  any  person  shaD 
fraudulently  or  forcibly  pass  through  any  such  toll-gate 
with  any  horse,  cattle,  beast,  or  carriage ;  or  shall  leave 
upon  the  said  road  any  horse,  cattle,  beast,  or  carriagie 
whatsoever,  by  reason  whereof  the  payment  of  any  IoOb 
or  duties  shall  be  avoided  or  lessened ;  or  shall  take  off^ 
or  cause  to  be  taken  off,  any  horse  or  other  beast  or 
cattle  from  any  carriage,  either  before  or  after  having 
passed  through  any  toll-gate,  or  having  passed  through 
any  toll-gate  shall  afterwards  add  or  put  any  horse  or 
other  beast  to  any  such  carriage,  and  draw  therewith 
upon  any  part  of  any  turnpike  road,  so  as  to  increase 
the  number  of  horses  or  other  beasts  drawing  the  said 
carriage,  after  the  same  shall  have  passed  through  any 
toll-gate,  whereby  the  payment  of  all  or  any  of  the  tolb 
shall  or  may  be  evaded ;  or  if  any  person  shall  do  any 
other  act  whatever,  in  order  or  with  intent  to  evade  the 
payment  of  all  or  any  of  the  tolls,  and  whereby  the  same 
shall  be  evaded,  every  such  person  shall,  for  every  such 
ofience,  forfeit  any  sum  not  exceeding  £5. 

Regulations  for  letting  to  farm  the  tolls.  — •  By  Siai^ 
3  Geo.  4.  c.  126.  s.  55,  It  shall  be  lawftil  for  the  trustees 
of  every  turnpike  road,  at  a  public  meeting,  to  let  to 
farm  the  tolls  of  the  several  gates  erected  upon  their 
respective  turnpike  roads,  in  the  manner  hereinafter 
mentioned,  although  no  express  power  shall  have  been 
given  by  any  Act  or  Acts  for  that  purpose : — And  when- 
ever any  tolls  shall  hereafter  be  let  to  farm  by  virtue  of 
the  powers  given  by  this  or  any  other  Act  or  Acts  for 
-  that  purpose,  the  following  directions  shall  be  observed ; 


BXACTION   OF   TOLL.  t6S 

(Aat  IB  to  say),  the  trustees  shall  cause  notice  (a)  to  he 
given  of  the  time  and  place  for  letting  the  same,  at  least 
one  month  before  the  day  to  be  appointed  for  that  pur- 
pose, by  affixing  the  same  upon  every  toll-gate  belong- 
ing to  such  turnpike  road,  and  also  by  insertion  thereof 
in  some  public  newspaper  circulated  in  that  part  of  the 
country,  and  specifying  in  erery  such  notice  the  sum 
which  the  said  tolls  produced  in  the  preceding  year,  clear 
of  the  salary  for  collecting  the  same,  in  case  any  hired 
collector  was  appointed,  and  that  they  will  let  such  tolls 
)>y  auction  to  the  best  bidder,  on  his  producing  sufficient 
sureties  for  payment  of  the  money  monthly,  or  otherwise 
(as  in  such  notice  shall  be  specified),  and  that  they  will 
be  put  up  at  the  sum  which  they  were  let  for  or  produced 
in  the  preceding  year,  clear  of  the  salary  of  the  col- 
lector:— And  to  prevent  fraud  or  any  undue  preference 
in  the  letting  thereof,  the  trustees  are  hereby  required 
to  provide  a  glass,  with  so  much  sand  in  it  as  will  run 
from  one  end  of  it  to  the  other  in  one  minute,  which 
glass,  at  the  time  of  letting  such  tolls,  shall  be  set  upon  a 
table,  and  immediately  after  every  bidding,  the  glass  shall 
be  turned,  and,  as  soon  as  the  sand  is  run  out,  it  shall 
be  turned  again,  and  so  for  three  times,  unless  some 
other  bidding  intervenes ;  and  if  no  other  person  shall 
bid  until  the  sand  shall  have  run  through  the  glass  three 
times,  the  last  bidder  shall  be  the  farmer  or  renter  of 
the  said  tolls,  and  shall  forthwith  enter  into  a  proper 
agreement  for  the  taking  thereof,  and  paying  the  money 
at  the  times  specified  in  such  notice,  with  such  surety  or 
sureties  for  payment  thereof,  and  under  such  conditions 
and  m  such  manner  as  the  said  trustees  shall  think  fit: — 
And  if  the  person  being  the  last  bidder  shall  not  forth- 
with enter  into  such  agreement,  it  shall  be  lawful  to  put 


(a)  See  Form,  Appendix,  No.  LXIX. 


S64  REPAIR   OF   TURNPIKE   ROADS. 

up  the  said  tolls  again  immediately  for  another  Udder, 
and  in  like  manner  to  continue  putting  up  the  same,  until 
a  bidder  shall  be  found  who  shall  enter  into  such  agree- 
ment:— And  in  case  no  bidder  shall  ofier,  or  in  case  the 
same  shall  not  be  let  at  such  auction,  it  shall  be  lawful 
for  the  said  trustees  to  accept  a  private  tender  for  the 
same,  and  to  demise  or  let  to  farm,  or  agree  to  demise 
or  let  to  farm,  all  or  any  of  such  tolls,  at  any  sum  not 
less  than  the  sum  at  or  for  which  they  shall  then  have 
been  last  let ;  or  the  said  trustees  may  appoint  a  collector 
of  such  tolls,  or  fix  some  future  day  for  the  letting  thereof, 
as  they  shall  judge  most  proper,  upon  giving  such  notice 
thereof  as  aforesaid,  and  shall  and  may  in  that  case  put 
them  up  at  such  sum  as  they  shall  think  fit : — And  if  thft 
person  or  persons  who  shall  be  the  farmer  or  renter,  or 
collector  or  collectors  of  such  tolls  shall  take  a  greater 
or  less  toll  from  any  person  or  persons  than  what  is  au- 
thorized or  directed  by  this  or  the  particular  Turnpike 
Act,  he  or  they  shall,  for  every  such  offence,  forfeit  the 
sum  of  £5y  and  the  said  agreement  for  renting  the  tolls 
shall,  if  the  said  trustees  shall  think  fit  to  vacate  the  same, 
become  and  be  null  and  void  (a): — Provided  always,  that 
at  all  such  lettings  the  trus!ees  shall  be  entitled  to  bid 
for  the  tolls  so  to  be  let,  either  by  themselves  or  their 
clerk  or  treasurer,  or  any  other  person  by  them  autho- 
rized : — Provided  also  that  no  such  tolls  shall  be  demised 
or  leased  for  any  longer  term  than  three  years  at  any 
one  time. 

Though  the  forms  of  the  Act  have  not  been  strictly 
complied  with,  and  the  renter  is  illegally  appointed,  he 


(a)  See  ante,  p.  2^6,  an  to  pro-        the  penalty  is  imy  mm  mot  exettd^ 
ceediiigs  agaiust  collectors  for  t\-        ing  J,  b* 
torlion.    By  4  Geo.  4.  c.  95.  s.  JO.  • 
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may  yet  recover,  on  an  account  stated,  tolls  for  which, 
he  has  given  credit ;  no  objection  being  made  by  the. 
trustees,  and  the  party  to  whom  the  credit  was  given, 
having  by  his  own  acts  acknowledged  the  state  of  the 
account  (a). 

By  Stai.  4  Geo.  4.  c.  95.  s.  5S,  It  shall  be  lawful  for 
the  trustees  of  any  turnpike  road,  under  and  subject  to 
the  directions  and  provisions  of  Stat.  3  Geo.  4.  c.  126, 
and  this  Act,  to  let  to  farm,  or  agree  to  let  to  farm,  all 
or  any  part  of  the  tolls  of  the  several  gates  erected  upon 
their  respective  roads,  and  all  or  any  of  the  said  gates, 
eidier  together  and  in  one  lot,  or  by  parcels  and  in  se- 
veral lots;  and  in  case  the  said  trustees  shall  at  any 
time  let  to  farm  the  said  tolls  in  parcels  or  lots,  it  shall 
be  lawful  for  the  said  trustees  to  put  up  each  such  parcel 
or  lot  at  such  sum  as  they  shall  think  fit. 

By  Section  53,  When  the  trustees  of  any  turnpike  road 
flhaO  put  up  the  tolls  to  let  to  farm,  the  said  trustees  may, 
if  they  think  fit,  appoint  some  person  to  bid  for  the 
same  on  their  account,  to  the  intent  that  such  tolls  may 
not  be  let  for  less  than  an  adequate  value. 

By  Section  54,  After  reciting,  that  in  some  situations 
a  toll-gate  or  bar,  belonging  to  trustees  of  one  road,  is 
placed  so  near  to  the  gate  or  bar  of  the  trustees  of  an- 
other road  as  to  be  inconvenient  to  the  respective  trusts 
and  to  the  pubHc ;  It  is  enacted,  that  it  shall  be  lawful 
for  the  trustees  of  any  turnpike  road,  if  they  shall  agree 
thereto  at  any  public  meeting  to  be  holden  for  that  pur^ 
pose,  to  take  to  farm  the  tolls  payable  at  any  toll-gate 
*"^"^— ^^■»^"^"— •— ■  ■  '  ""■^^■^■■^^■—■^^^ 

(€)  Peacock  v,  Harris,  10  Ea«t,  104. 
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or  bar  of  any  other  road  adjoining  or  near  to  the  road 
under  their  care  and  management ;  and  the  trustees  so 
fisurming  the  tolls  may  collect  and  receive  the  same,  or 
may  reduce  the  said  tolls  so  farmed,  or  may  discontinue 
the  same,  as  they  shall  see  fit. 

By  Stiti.  S  Geo.  4.  c.  126.  s.  57,  All  contracts  and 
agreements  to  be  made  or  entered  into  for  the  farming  or 
letting  the  tolls  of  any  turnpike  roads,  signed  by  the 
trustees  letting  such  tolls,  or  any  two  or  more  of  them, 
or  by  their  clerk  or  treasurer,  and  the  lessee  or  farmer,- 
and  his  sureties,  of  such  tolls  respectively,  shall  be  good, 
valid,  and  effectual  to  all  intents  and  purposes,  notwith- 
standing  the  same  may  not  be  by  deed  or  under  teal. 

By  Section  58,  During  such  time  as  the  tolls  or  any 
part  or  parts  thereof  shall  be  leased  to  any  person  or  per^ 
son  whomsoever,  it  shall  be  lawful  for  the  lessee  or  lessees, 
farmer  or  farmers  thereof,  or  such  other  person  or  per* 
sons  as  he,  she,  or  they  shall,  by  writing  or  writings  under 
his,  her,  their  h&nd  or  hands,  authorize  or  appoint,  to 
demand  and  take  such  tolls  so  leased,  demised,  or  &rmed, 
and  to  use  all  such  means  and  methods  for  the  recovery 
thereof  in  case  of  non-payment  or  evasion,  as  any  col- 
lector of  such  tolls  appointed  under  or  by  virtue  of  any 
Act  of  Parliament  for  the  making  of  turnpike  roads,  or 
by  this  Act,  is  authorized  and  empowered  to  use: — An4 
such  lessee  or  lessees,  farmer  or  farmer,  or  other  person 
or  persons  as  aforesaid,  so  demanding  and  taking  such 
tolls,  shall  be  subject  to  the  like  pains,  penalties  and  for* 
feitures,  and  shall  be  liable  to  the  like  actions  and  prose* 
icutions,  as  any  collector  of  such  tolls  appointed  by  the 
trustees  is  subject  or  liable  to. 
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Fifthly  :  As  to  extra  tolls  in  respect  of  narrow  wheels, 

and  over-weight* 

L  Regulations  as  to  the  breadth  of  t/te  wheels  of 

carriages. 

By  Stat.  3  Geo.  4.  c.  126.  s.  7,  It  is  enacted,  That 
from  and  after  the   1st  of  January,  1 823,  the  trustees 
appointed  by  virtue  and  under  the  authority  of  any  Act 
made  or  to  be  made  for  making  or  maintaining  any  turn- 
pike road,  shall  and  they  are  hereby  required  to  demand 
and  take,  or  cause  to  be  demanded  and  taken,  for  every 
waggon,  wain,  cart,  or  other  such  carriage,  having  the 
fellies  of  the  wheels  thereof  of  less  breadth  than  4}  inches 
at  the  bottom  or  soles  thereof,  or  for  the  horse  or  horses 
or  cattle  drawing  the  same,  one-half  more  than  tolls  which 
are  or  shall  be  payable  for  any  carriage  of  the  same  de« 
■cription,  having  the  wheels  thereof  of  the  breadth  of  six 
inches ;  and  for  every  waggon,  wain,  cart,  or  other  such 
carriage,  having  the  fellies  of  the  wheels  thereof  of  the 
breadth  of  4)  inches,  and  less  than  six  inches  at  the 
bottom  or  soles  thereof,  or  for  the  horse  or  horses  or 
other  cattle  drawing  the  same,  one-fourth  more  than  the 
tolls  or  duties  which  are  or  shall  be  payable  on  any  car- 
riage of  the  like  description,  having  the  wheels  thereof 
of  the  breadth  of  six  inches,  by  any  Act  now  in  force,  or 
hereafter  to  be  passed,  for  making  or  maintaining  any 
turnpike  road,  before  any  such  waggon,  wain,  cart,  or 
other  carriage  respectively,  shall  be  permitted  to  pass 
through  any  turnpike-gate  or  gates,  bar  or  bars,  wher6 
tolls  shall  be  payable  by  virtue  of  any  such  Acts. 

By  Section  9,  Where  any  waggon  or  cart  shall  have 
the  sole  or  bottom  of  the  wheels  thereof  rolling  on  a  ila^ 
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surface^  and  the  nails  of  the  tire  of  such  wheels  counter- 
sunk and  be  (a)  cylindrical,  (that  is  to  say,)  of  the  same 
diameter  on  the  inside  next  the  carriage  as  on  the  outside, 
so  that  when  such  wheels  shall  be  rolling  on  a  flat  or 
level  surface,  the  whole  breadth  thereof  shall  bear  equally 
on  such  flat  or  level  surface,  and  shall  have  the  opposite 
ends  of  the  axle-trees  of  such  waggon,  cart,  or  other 
carriage,  so  far  as  the  same  shall  be  inserted  into  the  re- 
spective naves  of  the  wheels  thereof,  horizontal,  and  in 
the  continuance  of  one  straight  line,  without  forming  any 
angle  with  each  other,  and  in  each  pair  of  wheels  belong- 
ing to  such  carriage,  the  lower  parts,  when  resting  on  the 
ground,  shall  be  at  the  same  distance  from  each  other  as 
the  upper  parts  of  such  wheels,  it  shall  be  lawful  for  the 
trustees  of  any  turnpike  road,  at  a  general  meeting,  if 
they  shall  think  fit  so  to  do,  to  make  an  order  for  every 
such  waggon  and  cart  to  pass  through  any  toll  gate  or 
bar,  under  the  superintendence  of  the  trustees  making 
Fuch  order,  upon  paying  only  so  much  of  the  tolls  and 
duties  as  shall  not  be  less  than  two-thirds  of  the  full  toll 
or  duty  payable  by  any  Turnpike  Act,  on  such  waggon, 
cart,  or  other  carriage,  and  the  horse  or  horses  or  cattle 
drawing  the  same. 

Power  to  measure  wheels ;  and  penalty  on  dripers  re^ 
fusing. — By  Section  1 1 ,  It  shall  be  lawful  for  any  trustee 
of  any  turnpike  road,  and  for  every  collector  or  his 
deputy,  or  other  person  acting  by  or  under  the  authority 
of  the  trustees  of  any  turnpike  road,  or  of  their  lessee 
of  tolls,  to  measure  and  examine,  or  cause  to  be  measured 
and  examined,  the  breadth  and  construction  of  the  wheels 
of  every  waggon,  cart,  or  other  such  carriage  passing  on 

(  a  )  Sic. 
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such  turnpike  road ;  such  measurement  and  examination 
to  take  place,  if  the  trustee,  or  other  authorized  persons 
making  the   same  shall  so  require,  previously  to   such 
^^gon,  cart,  or  other  carriage  heing  allowed  to  pass 
through  any  toll-gate  or  bar  at  which  toll  shall  be  payable: 
And  if  any  owner  or  driver  of  any  such  waggon,  cart,  or 
other  carriage,  shall  turn  or  drive  out  of  the  road,  in 
order  to  avoid  or  evade  the  measuring  of  the  wheels  of 
such  waggon,    cart,  or  other  carriage,  or  if  any  such 
owner,  driver,  or  any  other  person,  shall  refuse  to  allow 
the  wheels  of  any  such  waggon,  cart,  or  other  carriage 
to  be  measured,  and  the  construction  thereof  examined, 
or  shall  attempt  to  pass  through  any  toll-gate  or  bar 
before  such  measurement  and  examination  shall  be  made 
(the  same  having  being  required),  or  shall  in  any  way 
hinder  or  obstruct  any  such  trustee,  or  other  authorized 
person,  in  making  such  measurement  and  examination, 
every  such  owner,  driver,  or  other  person  so  misbehaving 
shall,  for  every  such  offence,  forfeit  any  sum  not  exceed- 
ing £5: — And  it  shall  not  be  lawful  for  any  such  waggon, 
cart,  or  other  carriage,  not  permitted  to  be  measured  or 
examined  as  aforesaid,  to  pass  along  any  turnpike  road : 
And  if  any  collector  or  his  deputy,  or  any  other  person 
appointed  to  collect  the  tolls,   shall  allow  the  same  to 
pass  before  such  measurement  and  examination  shall  be 
made  (the  same  having  been  required),  every  collector, 
deputy,  or  other  person  shall,  for  every  such  offence, 
forfeit  any  sum  not  exceeding  ^5. 

Exemptions  from  such  additional  toU. — By  Statute 
4  Geo.  4.  c.  95.  s.  19,  Nothing  in  Stat.  3  Geo.  4.  c.  126. 
or  this  Act  contained,  relating  to  the  breadth  of  the 
wheels  of  carriages,  or  to  the  regulations  of  weight,  or 
to  the  tolls  payable  in  respect  of  the  wheels,  or  of  the 
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weight  of  carriages,  shall  extend  or  be  construed  to  ex- 
tend to  any  chaise  marine,  coach,  landau,  berlin,  barouche, 
phaeton,  sociable,  chariot,  calash,  hearse,  break,  chaise, 
curricle,  gig,  chair,  or  taxed  cart,  or  any  cart  not  drawn 
by  more  than  one  horse  or  two  oxen. 

As  to  the  scale  of  tolls  under  prior  enactments^  or 
local  Acts. — By  Stat.  4  Geo.  4.  c.  95.  s.  5,  It  is  enacted. 
That  where  the  trustees  of  any  turnpike  road  shall  not, 
previously  to  the  passing  of  Stat.  3  Geo.  4.  c.  IS6,  have 
taken  and  collected,  on  the  road  under  their  care  and 
management,  the  additional  tolls  on  waggons,  wains,  carts, 
or  carriages,  having  the  wheels  thereof  of  less  breadth 
or  gauge  than  six  inches  from  side  to  side  at  the  bottom 
or  sole  thereof,  and  on  the  horses  or  beasts  of  draught 
drawing  the  same,  directed  to  be  taken  and  collected  by 
Stat.  ISGreo.  3.  c.  84,  and  the  particular  or  local  Act  or 
Acts  of  Parliament,  in  execution  whereof  the  said  trustees 
shall  act,  shall  not  have  provided  a  scale  of  tolls  appli- 
cable to  the  road  under  their  care  and  management,  such 
trustees  shall,  from  and  after  the  1st  day  of  January, 
18^  continue  to  take,  collect,  and  receive,  for  every 
waggon,  wain,  cart,  or  other  such  carriage,  having  the 
fellies  of  the  wheels  thereof  of  less  breadth  or  gauge  than 
4}  inches  from  side  to  side  at  the  bottom  or  sole  thereof^ 
or  for  the  horses  or  beasts  of  draught  drawing  the  same, 
the  same  tolls  as  are  in  and  by  such  particular  or  local 
Act  or  Acts  payable  in  respect  of  such  waggons,  wuns, 
carts,  or  other  such  carriages ;  and  for  every  waggon,  wain, 
cart,  or  other  such  carriage,  having  the  fellies  of  the 
wheels  thereof  of  the  breadth  or  gauge  of  4|  inches,  and 
less  than  six  inches  at  the  bottom  or  soles  thereof,  or  for 
the  horses  or  beasts  of  draught  drawing  the  same,  one- 
sixth  less  than  the  tolls  which  are  or  shall  be  payable  for 
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dltt  same;  and  for  every  waggon,  wain,  cart,  or  other 
fach  carriage  having  the  fellies  of  the  wheels  thereof  of 
the  breadth  of  six  inches  or  upwards  at  the  bottom  or 
aolet  thereof,  or  for  the  horse  or  horses  drawing  the 
aame,  one-third  less  than  the  tolls  or  duties  which  are 
or  shall  be  payable  for  the  same  by  any  Act  or  Acts  of 
Pitfliament  made  for  making,  repairing,  or  maintaining 
any  turnpike  road. 

By  Section  6,  Where  any  particular  Act  or  Acts  of 
Parliament  now  in  force,  for  the  making,  repairing,  or 
maintaining  any  turnpike  road,  shall  direct  a  higher  or 
lower  rate  of  toll  or  tolls  to  be  collected  and  taken  on  any 
waggon,  wain,  cart,  or  other  such  caiTiage,  or  on  the 
horse  or  horses  drawing  the  same,  regulated  by  or  in 
respect  of  the  greater  or  lesser  breadth  of  the  wheels 
of  snch  waggon,  wain,  cart,  or  other  such  carriage.,  and 
where,  in  addition  to  the  tolls  received  under  such  par- 
ticular Act  or  Acts,  the  additional  tolls  in  respect  of  the 
breadth  of  wheels  authorized  to  be  taken  by  Statute 
13  Geo.  3.  c.  84,  shall  not  have  been  collected  and  im- 
pdsed,  it  shall  be  lawful  for  the  trustees,  acting  in  exe- 
cution of  any  such  particular  Act  or  Acts  of  Parliament 
from  and  after  the  1st  day  of  January,  1824,  to  continue 
to  collect  the  tolls  directed  to  be  taken  under  the  powers 
and  provisions  of  such  Act  or  Acts  of  Parliament,  in  exe* 
eution  whereof  they  shall  act,  and  they  shall  not  impose 
the  additional  tolls  authorized  and  required  to  be  levied 
by  the  said  recited  Act  (3  Geo.  4.  c.  126)  on  waggons, 
wains,  carts,  or  other  such  carriages,  having  the  fellies  of 
the  wheels  thereof  of  less  breadth  than  six  inches. 

t 

As  to  where  the  tolls  are  in  the  hands  of  lessees. — By 
Sect.  7,  It  is  provided.  That  in  every  case  where  the  tolls 
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authorized  and  empowered  to  be  taken  on  any  turnpike 
road  shall  be  in  the  hands  of  the  trustees  of  such  road,  and 
not  leased  or  let  to  farm,  but  collected  on  their  account, 
the  trustees  of  such  road  shall,  in  case  such  tolls  were 
increased  by  the  provisions  of  the  said  recited  Act,  within 
fourteen  days  after  the  passing  of  this  Act,  reduce  the 
said  tolls,  and  fix  the  amount  thereof  according  to  the 
provisions  of  this  Act : — And  in  case  the  tolls  collected 
and  taken  on  any  turnpike  road  shall  be  leased  and  let  to 
farm,  it  shall  be  lawful  for  the  trustees  of  such  road  to 
compound  and  agree  with  the  farmer  or  lessee  of  the  said 
tolls  for  reducing  the  same,  and  fixing  the  amount  there- 
of according  to  the  provisions  of  this  Act : — And  in  each 
of  the  said  cases,  the  provisions  of  this  Act  with  regard 
to  tolls  hereinbefore  next  mentioned,  shall  then  commence 
and  take  effect  at  the  time  of  such  reduction,  and  shaD 
not  be  postponed  to  the  said  Ist  day  of  January,  18S4. 


II.  As  to  the  weights  of  carriages. 

By  Stat.  3  Geo.  4*.  c.  126.  s.  12,  For  regulating  the 
weights  to  be  allowed  to  waggons,  wains,  carts,  and  other 
carriages.  It  is  enacted,  That  the  weights  hereafter  next 
specified  {a)  shall  be  allowed  to  every  waggon,  waiUf 
cart,  or  other  such  carriage;  (that  is  to  say,)  To  every 
waggon,  wain,  or  other  four-wheeled  carrage,  having  the 
fellies  of  the  wheels  thereof  of  the  breadth  of  nine  inches 
at  the  bottom  or  soles,  thereof,  together  with  the  loading 
of  such  carriage,  6  tons  10  cwt.  in  summer,  and  6  tons  in 
winter ;  to  every  cart  or  other  such  two^wheeled  carriage, 
having  the  fellies  of  the  wheels  thereof  of  the  like  breadth, 

(a)  See  Form  of  Table  of  Weights,  Appendix,  No.  LXV, 
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together  with  the  loading  of  such  carriage,  8  tons  10  cwt. 
in  summer,  and  3  tons  in  winter ; — to  every  waggon,  wain, 
or  other  such  four-wheeled  carriage,  having  the  fellies  of 
the  wheels  thereof  of  the  breadth  of  six  inches,  and  less 
than  nine  inches  at  the  bottom  or  soles  thereof,  together 
with  the  loading  of  such  carriage,  4  tons  15  cwt.  in 
summer,  and  4  tons  5  cwt.  in  winter ; — to  every  cart  or 
other  such  two-wheeled  carriage,  having  the  fellies  of 
the  wheels  of  the  breadth  last-mentioned  at  the  bottom 
or  soles  thereof,  together  with  the  loading  of  such  last- 
mentioned  carriage,  3  tons  in  summer,  and  2  tons  15  cwt. 
in  winter ; — to  every  waggon,  wain,  or  other  such  four- 
wheeled  carriage,  having  the  fellies  of  the  wheels  thereof 
of  the  breadth  of  4^  inches,  and  less  than  6  inches  at  the 
bottom  or  soles  thereof,  together  with  the  loading  of  such 
carriage,  4  tons  5  cwt.  in  summer,  and  3  tons  15  cwt.  in 
winter  ^— to  every  cart  or  other  such  two-wheeled  carriage, 
having  the  fellies  of  the  wheels  thereof  of  the  breadth 
last-mentioned  at  the  bottom  or  soles  thereof,  together 
with  the  loading  of  such  carriage,  2  tons  13  cwt.  in  summer, 
and  2  tons  7  cwt.  in  winter ; — to  every  waggon,  wain,  or 
other  such  four-wheeled  carriage,  having  the  fellies  of 
the  wheels  thereof  of  a  less  breadth  than  4}  inches  at  the 
bottom  or  soles  thereof,  together  with  the  loading  of  such 
carriage,  3  tons  15  cwt.  in  summer,  and  3  tons  5  cwt.  in 
winter ; — to  every  cart  or  other  such  two-wheeled  carriage, 
having  the  fellies  of  the  wheels  thereof  of  the  breadth 
laat-mentioned,  together  with  the  loading  of  such  car- 
nage^ 1  ton  15  cwt.  in  summer,  and  1  ton  10  cwt.  in 
winter: — And  for  the  several  purposes  of  this  Act  it 
■hall  be  deemed  summer  from  the  1st  day  of  May  to 
the  31st  day  of  October,  both  days  inclusive ;  and  winter 
from  the  Ist  day  of  November  to  the  30th  day  of  April, 
both  days  inclusive. 
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■  By  Sect.  IS,  To  every  caravan  or  other  four-wheeled 
carriage  used  for  the  conveyance  of  goods,  and  built  and 
constructed  with  springs,  shall  be  allowed  the  weights 
following;  that  is  to  say,  for  every  such  carriage  3  tons 
15  cwt.  in  winter,  and  4  tons  5  cwt.  in  summer. 

By  Sect.  14,  To  each  and  every  dray  with  two  wheels 
of  not  less  than  4f  inches  in  breadth,  and  drawn  by  not 
more  than  three  horses,  and  used  in  London^  or  within 
the  bills  of  mortality,  there  shall  be  allowed  at  all  times 
of  the  year,  together  with  the  loading  of  such  dray,  the 
full  weight  of  2  tons  16  cwt. ;  any  thing  in  this  Act  or 
any  Act,  &c.  to  the  contrary  notwithstanding. 


By  Sect.  15,  It  shall  be  lawful  for  all  trustees 
by  or  under  any  Act  or  Acts  of  Parliament,  for  the  making 
or  maintaining  of  any  turnpike  road,  or  for  any  person  or 
persons  authorized  by  them,  and  they  are  hereby  empow- 
ered and  required  to  receive,  take,  and  demand,  over  and 
above  the  tolls  payable  by  any  Act  or  Acts  of  Parliament 
now  in  force  or  hereafter  to  be  passed,  the  following  sums 
of  money  as  additional  toll  for  every  hundred  weight,  of 
113  lbs.  to  the  hundred,  which  any  waggon,  cart,  or  other 
such  carriage,  together  with  the  loading  thereof,  shall 
weigh  at  any  weighing  engine,  over  and  above  the  weights 
hereinbefore  allowed  to  each  of  them  respectively;  (that 
is  to  say)  for  the  first  and  second  hundred  of  such  over- 
weight, the  sum  of  3d.  for  each  hundred ;  for  every  hun- 
dred of  such  overweight,  above  two  hundred  and  not  ex- 
ceeding five  hundred,  the  sum  of  6d. ;  for  every  hundred 
of  such  overweight,  above  five  hundred  and  not  exceeding 
ten  hundred,  the  sum  of  2s.  Gd. ;  and  for  every  hundred 
of  such  overweight  exceeding  ten  hundred,  the  sunt  of 
5s.: — Which  said  additional  sums  or  tolls  hereby  granted 
and  made  payable  at  any  weighing  engine,  shall  and  may 


** 
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be  levied  and  recovered,  in  any  of  the  cases  aforesaid, 
in  such  manner  as  any  other  toll  or  duty,  payable  on  the 
road  on  which  any  such  weighing  engine  shall  be  erected, 
is  or  shall  be  by  law  to  be  levied  and  recovered;  and 
^he  monies  arising  therefrom  shall  be  applied  to  the  re- 
pairs of  the  turnpike  road  on  which  the  same  shall  be 
recovered  (a). 

No  composition  to  be  made  for  tolls  for  over-weight. — 
By  Stat.  S  Geo.  A.  c.  126.  s.  19,  It  shall  not  be  lawful 
for  the  trustees  of  any  turnpike  road,  their  lessee  or 
lessees,  collector  or  collectors,  or  other  officers,  to  make 
any  composition  for  any  additional  tolls  or  duties  for  or  in 
respect  of  the  over-weight,  or  in  any  other  manner  as  to 
the  weight  which  any  waggon,  wain,  cart,  or  carriage  shall 
carry  or  weigh,  any  law  to  the  contrary  thereof  notwith- 
atanding;  but  every  contract  and  agreement  for  such  com- 
position for  over-weight  shall  be  null  and  void  to  all  intents 
snd  purposes  whatsoever;  and  every  lessee,  collector,  or 
bAer  officer  entering  into  or  agreeing  to  any  such  com- 
position, and  every  person  or  persons  with  whom  any  such 
Composition  or  agreement  shall  be  made  or  entered  into, 
shall,  for  every  such  composition  or  agreement,  and  for 
every  abatement  of  the  toll  for  over-weight,  in  conse- 
quence  thereof,  forfeit  the  sum  of  «£50,  to  any  person 
or  persons  suing  for  the  same  (6). 

Power  to  reduce  the  tolls  for  over^weight  within  ten 
miles  of  London. — By  Stat.  4  Geo.  4.  c.  95.  s.  20,  The 

(«)  By  4  Oeo.  4.  c.  95.  8.  8  &  temporary  in  tbeir  operation. 

9y  provkiDO  is  made  for  the  case  {b)  See  post,  p.  f  99,  et  seq.  as 

of  tolls  being  in  the  hands  of  les-  to  tlie  exemptions  from  payment 

tees,  at  the  passing  of  tlie  Act.  of  toll  for  o?er-weight. 
These  daases  are,  however,  merely 

s  2 
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trustees  of  the  several  turnpike  roads  within  ten  miles  of 
the  cities  of  London  and  Westminster,  and  the  borough 
of  Southwarky  may  and  they  are  hereby  empowered  at 
any  meeting  or  meetings  to  be  held  for  the  purpose,  (of 
which  meeting  or  meetings,  and  the  purposes  thereof 
fourteen  days'  notice  shall  be  given,)  to  lower  the  several 
additional  tolls  by  the  said  recited  Act  (a)  du-ected  to  be 
taken  for  overweight,  in  such  manner  as  to  them  shall 
seem  fit  and  convenient,  and  from  time  to  time  to  take 
such  reduced  tolls  for  overweight  as  shall  be  fixed  and 
agreed  on  at  such  meeting  or  meetings. 

Penalty  far  evading  payment  of  toll  for  over'Weight.'^ 
By  Stat.  3  Greo.  4.  c.  1S6.  s.  20,  If  any  person  shall  unr 
load,  or  cause  to  be  unladen,  any  goods,  wares,  or  mer- 
chandize, from  any  cart,  waggon,  or  other  carriage,  at  or 
before  the  same  shall  come  to  any  turnpike-gate  or  weigh- 
ing engine  erected  by  virtue  or  in  pursuance  of  this  or 
any  other  Act,  made  for  the  repair  or  preservation  of  any 
turnpike  road,  or  shall  load  or  lay  upon  such  carriage^ 
after  the  same  shall  have  passed  any  such  turnpike  or 
weighing  engine,  any  goods,  wares,  or  merchandize,  taken 
or  unladen  from  any  horse,  cart,  or  other  carriages  belongs 
ing  to  or  hired  or  borrowed  by  the  same  waggoner  or 
carrier,  in  order  to  avoid  the  payment  of  the  said  re- 
spective duties  payable  for  overweight;  or  if  any  person 
shall  so  unload  in  order  to  carry  considerable  quantities 
of  goods  through  any  turnpike-gate,  or  by  any  weighing 
engine  in  one  and  the  same  day,  and  thereby  pay  less  toll 
at  such  turnpike-gate  or  weighing  engine  than  would  have 
been  paid  if  such  goods,  wares,  or  merchandize  had  not 
been  so  unladen ;  Or  if  any  driver  of  any  waggon  or  cart 


( «  )  3  Oeo.  4.  c.  1S6. 
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shall  not  wait  a  reasonable  time  whilst  any  oth^  carriage 
shall  be  weighed,  which  shall  have  come  to  the  weighing 
engine  before  the  carriage  of  which  he  shall  be  the  driver; 
or  if  the  driver  of  any  waggon  or  cart  shall  refuse  or 
delay  to  remove  or  drive  any  such  waggon  or  cart  from 
the  weighing  machine,  in  order,  by  such  neglect  or  re- 
fusal, to  impede  or  delay  the  weighing  of  any  other  wag- 
gon or  cart,  or  shall  turn  or  drive  out  of  any  road,  in 
order  to  avoid  or  evade  the  weighing  of  any  waggon  or 
cart;  each  and  every  person  so  offending  in  any  of  the 
cases  aforesaid,  and  being  thereof  lawfully  convicted  be- 
fore one  or  more  justice  or  justices  of  the  peace  for  the 
limit  where  the  offence  shall  be  committed,  upon  the  path 
of  one  or  more  credible  witness  or  witnesses,  shall  forfeit 
the  sum  of  £5,  to  be  levied  upon  the  gopds  and  chattels 
of  the  owner  of  such  cart,  waggoi},  or  other  carriage ; 
and  each  and  every  driver,  not  being  the  owner  of  such 
waggon  or  carriage,  so  offending,  and  being  thereof  con- 
Tided  as  aforesaid,  shall  forfeit  any  sum  not  exceeding 
40tf.,  and  in  case  of  non-payment  thereof,  shall  be  com- 
mitted to  the  house  of  correction  for  any  time  not  exceed- 
ing two  calendar  months. 

Provision  for  the  erection  of  weighing  engines. — By 
Siai.  S  Geo.  4.  c.  126.  s.  21,  It  is  enacted.  That  it  shall 
uid  may  be  lawful  for  the  said  trustees,  at  any  of  their 
respective  meetings,  if  they  think  proper,  to  order  ( a } 
and  cause  to  be  built  and  erected,  at  any  of  the  turnpikes 
or  toll-gates  on  the  roads  under  their  care  and  manage- 
mtaty  or  at  such  distance  therefrom  as  they  shall  think 
expedient,  one  or  more  crane  or  cranes,  machines  or  en- 
gineSy  with  a  suitable  house  or  other  building  thereto. 


(a)  See  Form,  Appendix,  No.  L\IV. 
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proper  for  the  weighing  of  waggons  or  carriages  conyey- 
ing  any  goods  or  merchandize  whatsoever; — And  by  notioe 
on  a  board  for  that  purpose^  to  be  put  up  at  every  such 
weighing  machine,  to  order  and  direct  all  and  every  such 
waggons  or  carriages  which  shall  come  with  100  yards  of 
any  crane,  machine,  or  engine,  to  be  weighed,  together 
with  the  loading  thereof. 

Carriages^  SfC.  to  be  weigfied. — By  Section  22,  The 
keeper  of  every  toll-gate  or  bar,  where  any  weighing  en* 
gine  shall  be  erected,  or  any  other  person  appointed  or  to 
be  appointed  by  the  trustees,  or  by  their  lessee  or  lessees, 
to  the  care  of  such  weighing  engine,  shall  and  is  hereby 
required  to  weigh  all  such  waggons,  carts,  and  other  car* 
riages  liable  to  be  weighed,  which  shall  pass  loaded 
through  such  gates  or  bars  respectively,  and  which  he 
shall  believe  to  carry  greater  weights  than  are  allowed  to 
pass  without  paying  the  said  additional  toll: — And  if  any 
collector  or  person  so  appointed  shall  permit  any  such 
waggon,  cart,  or  other  carriage  to  pass  by  or  through 
any  such  toll-gate  with  greater  weights  than  are  hereby 
allowed,  without  weighing  the  same  and  receiving  such 
additional  tolls,  he  shall,  for  every  such  offence,  forfeit 
the  sum  of  £5 : — And  if  the  owner  or  driver  of  any  wag- 
gon; cart,  or  other  carriage,  shall  refuse  to  allow  the 
same  to  be  weighed,  or  shall  resist  any  gate-keeper  or 
toll-collector  in  weighing  the  same,  every  owner  or  driver 
so  offending  shall  forfeit  any  sum  not  exceeding  £5, 

Power  to  tfustees  and  surveyor  to  cause  carriages,  ^« 
to  return  to  be  weigl^ed. — By  Section  23,  In  order  tq 
detect  the  said  collector  or  receiver  in  any  fraudulent  con* 
trivance  or  neglect  of  duty  in  the  matters  aforesaid.  It  is 
enacted.  That  it  shall  be  lawful  for  any  trustee,  or  sur- 
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▼eyor  of  every  turnpike  road,  if  he  shall  suspect  any  such 
connivance  or  neglect,  to  cause  any  waggon,  cart,  or  other 
carriage,  which  shall  have  passed  through  any  toll-gate 
where  any  weighing  engine  shall  be  erected,  and  shall 
not  have  passed  above  300  yards  beyond  such  toll-gate, 
to  return  to  such  weighing  engine,  and  be  there  weighed, 
with  the  loading  which  passed  through  such  toll-gate,  in 
the  presence  of  such  trustee  or  surveyor,  upon  requiring 
the  driver  thereof  to  drive  such  carriage  back  to  such 
weighing  engine,  and  upon  paying  or  tendering  to  him 
the  sum  of  1^.  for  so  doing;  which  sum  of  Is.  shall  be 
returned  to  the  person  paying  the  same,  if  upon  weighing 
such  carriage  and  the  loading  thereof  it  shall  be  found 
above  the  weight  hereby  allowed. 

And  by  Sect.  24,  For  the  better  enforcing  the  authority 
of  this  Act,  it  is  enacted.  That  the  surveyors  of  every 
turnpike  road  shall,  and  they  are  hereby  authorized  and 
required  to  make  convenient  places  for  turning  such  car- 
riages upon  every  such  turnpike  road,  where  any  weigh- 
ing engine  shall  be  erected,  within  300  yards  of  such  toll- 
gate,  on  each  side  thereof,  if  the  ground  will  admit  of 
ihe  same: — And  if  the  driver  of  any  such  carriage  being 
so  requested  to  return  with  his  carriage  to  such  weighing 
en^e,  shall  neglect  or  refuse  so  to  do,  he  shall  forfeit 
any  sum  not  exceeding  £5 ;  and  it  shall  be  lawful  for  any 
peace  officer  or  other  person  or  persons  being  then  pre- 
sent, upon  such  neglect  or  refusal,  to  drive  and  take  such 
carriage  back  to  such  weighing  engine,  in  order  to  be 
weighed  as  aforesaid. 

Ai^oining  trusts  may  erect  mutual  weighing  engines, — 
By  Section  S5,  When  two  or  more  turnpike  roads  meet 
at  or  near  the  same  place,  it  shall  be  lawful  for  the  trus- 
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tees  of  such  turnpike  roads  respectively,  at  a  meeting  to 
be  held  for  that  purpose,  to  fix  upon  some  convenient 
place  to  erect  a  weighing  engine  upon,  which  will  accom^ 
modate  all  such  turnpike  roads,  and  by  agreement  (a) 
amongst  themselves  at  such  meeting  to  proportion  the 
expences  which  may  attend  the  making,  erecting,  main- 
taining, and  keeping  in  repair  such  weighing  engine,  and 
likewise  the  money  arising  from  forfeitures  to  be  incurred 
for  overweight  at  such  weighing  machine,  amongst  all 
such  turnpike  roads,  in  such  manner  as  to  them  shall 
appear  just  and  reasonable. 


Sixthly:  As  to  exempticns  from  the  payment  qf  toU 

Exemptions  in  Local  Acts  to  be  valid. — By  Staiute 
4  Geo.  4.  c.  95.  s.  26,  Nothing  herein,  or  in  3  Greo.  4. 
c.  126,  shall  extend  to  repeal  or  take  away  any  exemp- 
tions from  toll,  which  shall  have  been  granted  or  allowed 
by  any  Act  for  making  or  repairing  any  turnpike  road. 

Empty  waggons  not  to  pay  toll^  if  going  to^  or  return'- 
ing  from  having  fetched  lading  exempted  from  toll, — By 
Stat.  3  6.  4.  c.  126.  s.  26,  In  every  case  in  which,  under 
any  Act  or  Acts  of  Parliament  relating  to  any  turnpike 
road,  there  is  an  exemption  from  toll  or  duty  in  respect 
of  any  horse,  mule,  ass,  ox,  waggon,  cart,  or  other  car- 
riage, drawing  or  carrying  any  dung,  mould,  marl,  or  com- 
post of  any  nature  or  kind  soever,  for  improving  or  ma- 
nuring the  land,  or  hay,  straw,  or  any  other  fodder  for 
cattle,  or  materials  for  repairing  any  turnpike  road  or 
highway,  such  exemption  shall  be  deemed  to  extend  in 
respect  of  every  such  waggon,  cart,  or  other  carriage^ 

(a)  Sec  Form,  Appendix,  No.  LXV|. 
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and  also  in  respect  to  the  cattle  drawing  the  same,  going 
empty  or  loaded  only  with  implements  necessary  for  more 
convenient  carriage,  or  loading  or  unloading  such  lading, 
or  returning  empty,  or  with  such  implements  as  aforesaid, 
having  been  so  laden,  notwithstanding  the  said  waggon, 
cart,  or  other  carriage  shall,  for  the  purposes  aforesaid, 
go  to  or  return  from  any  parish,  or  place,  in  which  the 
said  turnpike  does  not  lie. 

But  by  Section  27,  For  the  preventing  of  frauds  on 
toll-collectors  by  waggons,  carts,  or  other  carriages  pass- 
ing empty,  or  loaded  only  with  implements  necessary  for 
the  more  convenient  carriage  of,   or  for  loading  or  un- 
loading manure,  or  materials  for  the  repair  of  any  turn- 
pike road   or  highway,    through   turnpike-gates,   under 
pretence  of  going  for  such  manure,  or  materials,   the 
corner  or  driver  of  every  such  empty  waggon,  cart,   or 
carriage^  claiming  the  same  exemptions  or  any  of  them, 
shall,  in  all  cases,  pay  the  toll  in  respect  of  such  waggon, 
cart,  or  other  carriage,  before  the  same  shall  be  permitted 
to  pass  through  such  turnpike-gate;  and  the  collector  of 
such  toll  shall  thereupon  deliver  to  such  owner  or  driver 
a  ticket,  to  be  marked  "  manure  exemption"  or  **  road 
maieriabf^  (as  the  case  may  be,)  with  the  name  of  the 
gate  and  the  date  when  delivered,  and  the  amount  of  the 
toll  so  paid ;  all  which  sum  or  sums  so  paid  shall  be  re- 
paid to  the  owner,  or  driver  of  such  waggon,  cart,  or 
other  carriage,  upon  his  or  their  returning  with  such  wag- 
gon, cart,  or  other  carriage  so  laden  as  aforesaid,  and 
producing  such  ticket :-!— And  every  collector  of  such  toll 
refusing  to  give  such  ticket  on  receiving  the  toll,  or  re- 
fusing or  neglecting  to  return  the  same  toll  upon  the 
return  of  such  waggon,  cart,  or  other  carriage,  so  laden, 
and  re*delivery  of  the  "  manure  exemption "  or  "  road 
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materials^*  ticket,  (as  the  case  may  be,)  shall,  for  every 
such  offence,  forfeit  to  the  owner  of  such  waggon,  cart, 
or  other  carriage,  a  penalty  of  not  more  than  «£5,  upon 
conviction  thereof  before  one  or  more  justice  or  justices 
of  the  peace  for  the  county  where  such  offence  shall  be 
committed,  upon  the  oath  of  one  credible  witness. 

Implements  for  loading  and  unloading  shall  not  cau9e 
the  payment  of  toll,  from  which  the  lading  would  other^ 
wise  be  exempt. — By  Section  28,  The  owner,  or  driver  of 
any  waggon,  cart,  or  other  carriage,  laden  with  manure 
for  land,  or  materials  for  any  turnpike  road  or  highway* 
passing  through  any  turnpike-gate,  or  otherwise  passing 
on  or  across  any  turnpike  road,  shall  not  be  Uable  to  pay 
any  toll,  nor  shall  any  toll  be  demanded  for  such  carriage 
so  laden,  or  the  cattle  drawing  the  same,  by  reason  only 
of  any  basket  or  baskets,  empty  sack  or  sacks,  or  spade, 
shovel,  or  fork  necessary  for  loading  or  unloading  such 
manure,  or  materials,  being  in  or  upon  any  such  waggon, 
cart,  or  other  carriage,  in  addition  to  such  manure  or  ma- 
terials,  if  the  loading  thereof  is  substantially  manure  for 
land,  or  materials  for  the  repair  of  any  turnpike  road  or 
highway,  as  aforesaid. 

Post-horses,  returning  before  nine  o*clock  the  next 
morning,  to  pass  tollfree. — By  Section  29,  All  horses 
travelhng  for  hire,  under  the  Post-horse  Duties' Acts  (a), 
having  passed  through  any  turnpike-gate  erected  or  to  be 
erected  on  any  turnpike  road,  drawing  any  carriage,  in 
respect  of  which  any  toll  shall  have  been  paid,  on  return- 
ing through  the  turnpike-gate  at  which  the  toll  shall  have 


(  a  )  As  to  what  is  sncli  a  letting  Cubberly,  15  East,  957,  and  Rams- 
to  hire  as  conies  within  the  Post-  den  v.  Gibbs,  1  B.  &  C.  319,  ami 
horsi!  Duties*  Acts,  see  Hanlcv  r.        the  cases  there  cited. 
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been  paid,  and  the  other  gates  (if  any)  cleared  by  such 
payment,  either  without  such  carriage,  or  drawing  such 
carriage,  the  same  being  empty,  and  without  a  ticket 
denoting  fresh  hiring,  shall  be  permitted  to  pass  toll-free, 
although  such  horses  or  carriages  shall  not  have  passed 
through  such  turnpike-gate  on  the  same  day;  provided 
that  such  horses  so  travelling  shall  return  before  nine  of 
the  dock  of  the  morning  succeeding  the  day  on  which 
they  first  passed  the  turnpike-gate  at  which  the  toll  shall 
have  been  paid. 

Past-horses  returning  with  a  carriage. — By  Section  30, 
Where  any  horse  or  horses  shall  pass  through  any  turn- 
pike-gate on  any  road,  not  drawing  any  carriage,  and  a 
toll  shall  be  paid  on  such  horse  or  horses  at  such  turn- 
pike-gate, and  the  same  horse  or  horses  shall  return 
drawing  any  carriage  on  the  same  day,  or  within  eight 
hoars  after  their  first  passing  through  such  gate,  the  toll 
paid  on  such  horse  or  horses  on  their  originally  passing 
ihall  be  deducted  from  the  toll  payable  on  the  same  when 
drawing  the  carriage  to  which  they  shall  be  attached  on 
their  return,  so  that  no  higher  toll  shall  on  the  whole 
be  taken  than  if  such  horse  or  horses  had  in  the  first 
place  passed  through  such  turnpike-gate  drawing  the  said 
carriage. 

It  may  be  proper  to  mention,  in  this  place,  several 
decisions  which  tend  to  shew  the  construction  that  the 
Courts  adopt,  as  to  clauses  of  exemption  from  toll,  upon 
the  return  of  carriages  or  horses,  which  have  upon  the 
ume  day  been  previously  charged.  We  have  seen,  that 
the  exemptions  contained  in  Local  Acts  are  not  repealed 
by  the  Greneral  Acts,  where  there  is  no  express  clause 
^or  that  purpose.     And  as  there  is  not  any  enactment  in 
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the  latter  for  regulating  the  case  of  return-carriages  or 
horses,  except  in  the  particular  instances  mentioned  in  the 
preceding  sections  (S9  and  30),  the  question  must  always 
depend  upon  the  provision  contained  in  each  Local  Act* 

In  the  case  of  Williams  v.  Sangar  (a),  the  Local  Ad 
declared,  that  **  no  person  shall  be  subject  to  the  pay* 
ment  of  toll  more  than  once  in  any  one  day  for  passing 
and  repassing  with  the  same  horse,  &c.  or  carriage 
through  the  same  turnpike;  nor  shall  any  person  be 
subject  to  the  payment  of  toll  for  the  passage  of  any 
horse,  &c.  or  carriage,  in  the  same  day,  through  more 
than  one  turnpike  *'  on  the  several  roads  specified.  By 
another  clause,  "  no  person  who  shall  have  paid  the  toll 
for  the  passage  of  any  horse,  &c.  or  carriage,  through 
any  turnpike-gate  ( on  certain  roads )  shall  be  subject  to 
the  payment  of  any  toll  in  the  same  day  for  the  passage 
of  the  same  horse,  &c.  or  carriage,  through  any  other 
turnpike-gate*'  (on  certain  other  roads).  Then  by  a 
clause,  upon  which  the  question  arose,  ''  in  all  cases  of 
carriages  travelling  for  hire,  the  traveller  or  passenger^ 
travellers  or  passengers,  conveyed  therein,  shall  be  con- 
sidered as  the  person  or  persons  paying  the  toll;  and 
such  payment  shall  not  exempt  such  carriages  repassing 
with  a  different  traveller,  &c.  but  he  or  they  shall  be 
liable  to  pay  the  toll  as  if  the  carriage  had  not  before 
passed  that  day.**  Upon  these  clauses,  it  was  contendedj 
that  a  common  stage-coach,  returning  with  different  pas* 
sengers  and  different  horses  than  those  with  which  it 
had  previously  passed  on  the  same  day,  was  such  a  car- 
riage  travelling  for  hire,  as  was  excluded  by  the  last 
clause  from  the  exemption  contained  in  the  two  preceding 

(a)  10  East,  66. 
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clauses.  But  the  Court  of  K.  B.  were  of  opinion  that 
a  8tage-<;oach  was  not  a  carriage  travelling  for  hire, 
within  the  meaning  of  the  clause,  which  appeared  only 
to  apply  to  post-chaises  and  other  carriages,  that  are 
frequently  hired  to  pass  and  repass  on  the  same  road 
with  different  travellers  on  the  same  day ;  and  where  the 
respective  travellers  may  properly  be  said  to  have  hired 
the  carriage,  each  in  his  turn.  Here  we  must  look  to 
the  difference  between  what,  strictly  speaking,  is  a  tra- 
veller or  passenger  hiring  a  carriage,  and  one  who  only 
hires  a  place  in  a  carriage,  but  cannot  be  said  to  hire 
the  carriage  itself,  which  is  a  distinction  that  is  well 
understood. — In  the  same  case  it  was  also  decided,  that 
the  toll  was  payable  in  respect  of  the  carriage,  and  not 
of  the  horses ;  and  that,  therefore,  the  circumstance  of 
the  coach  returning  with  fresh  horses  was  not  sufficient 
to  exclude  it  from  the  benefit  of  the  exemption  from 

ton. 

And  the  last  point  in  the  above  case  of  Williams  v. 
Sangar,  is  confirmed  by  a  still  later  case,  where  the 
Local  Act  imposed  a  toll  upon  ''  every  coach,  &c.  drawn 
by  four  horses,"  so  much;  and  the  exemption  was  **  for 
any  person  passing  and  repassing  the  same  day  with  the 
same  horses,  cattle,  beasts,  and  carriages."  A  stage- 
coach, drawn  by  four  horses,  passed  through  a  gate 
erected  under  this  Act  of  Parliament,  and  paid  the  toU. 
In  the  evening  of  the  same  day,  the  same  coach  re- 
passed through  the  same  gate  with  the  same  coachman^ 
but  with  different  horses  and  passengers.  And  the  Court 
of  K.  B.  held,  that  a  second  toll  was  not  payable  in  re- 
spect of  this  carriage  and  horses  ( a ). 

(c)  Waterhonie  v.  Keen,  4  B.  &  C.  too. 


S86  REPAIR   OF  TURKPIKE  ROADS. 

And  the  same  rule  was  applied  reversely  in  the  case 
of  Jachson  v.  Curwen  ( a  )•     There  by  the  Local  Act,  the 
toll  was  imposed  upon  "  every  horse  or  other  beast  of 
draught  drawing  any  coach/'  &c. ;  and  upon  every  horse, 
&c.  not  drawing ;  and  upon  "  every  drove  of  oxen/'  &c. 
And  it  was  enacted,  ''  That  nothing  therein  contained 
should  be  construed  to  enable  any  collector  to  demand 
or  take  any  more  than  one  toll  from  any  person  for  or 
in  respect  of  the  same  carriage,  horses,  beast,  or  other 
cattle,  passing  once  and  repassing  once  in  the  same  day, 
through  the  same  or  any  other  gate  or  gates  on  any  of 
the  said  roads,  such  person  producing  a  ticket  denoting 
that  such  toll  has  been  paid  on  that  day  for  or  in  respect 
of  such  horse,  beast,  or  other  cattle,  on  the  said  roads." 
And  it  was  held,  that  a  second  toll  was  not  payable  in 
respect  of  the  same  horses  passing  once  and  repassing 
once  on  the  same  day,  but  drawing  a  different  carriage 
belonging  to  the  same  proprietor.     Per  Bayley,  J.  ^  It 
is  an  established  rule,  that  where   toll  is  imposed  upon 
carriages  drawn  by  horses,  and  there  is  a  clause  of  ex- 
emption for  all  persons  repassing  on  the  same  day  with 
the  same  horses  and  carriage,  or  with  the  same  horses  (hr 
carriage,  and  the  same  carriage  returns  the  same  day, 
drawn  by  different  horses,  no  second  toll  is  payable. 
And  where  the  toll  is  imposed  upon  the  horses  drawing 
the  carriage,  with  a  similar  clause  of  exemption,  no  se- 
cond toll  is  payable,  if  the  same  horses  return  with  a 
different  carriage."    And  the  learned  Judge  was  of  opi- 
nion, that,  upon  the  true  construction  of  the  whole  clause, 
the  introduction  of  the  word  "  carriage"  (  "  to  take  more 
than  one  toll  in  respect  of  the  same  carriage,  horses. 


(a)  5  B.  &  C.  31.     See  a  si-        others  r.  Williams,  5  B.  &  C.  S6, 
milar  decision  in  Chambers  and        note. 
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beast,  or  other  cattle ")  was  not  sufficiently  explicit  to 
require  both  the  same  carriage  and  the  same  horses  to 
repass,  in  respect  of  which  the  toll  had  already  been 
paid. 

Where  by  a  Local  Act,  the  toll,  when  carriages  passed, 
was  imposed  on  the  carriages  and  not  on  the  horses 
drawing  them;  and  it  was  provided,  that  no  person 
baring  paid  the  tolls  or  duties  thereby  directed  to  be 
paid  at  any  of  the  gates  through  which  such  person  shall 
pass  with  any  horse,  &c.  and  producing  a  ticket,  &c. 
shall  be  liable  to  pay  again  for  returning  ever  so  often 
through  the  same  gate  on  the  same  day ;  and  by  a  sub- 
sequent Local  Act,  applying  to  the  same  turnpike,  and 
reciting  the  former  Act,  the  old  tolls  were  repealed,  and 
the  new  toll,  when  carriages  passed,  was  imposed,  not 
on  the  carriages,  but  on  the  horses  drawing  them ;  and 
in  this  latter  Act,  all  the  provisions,  regulations,  and 
dauses  of  the  former  were  continued  as  fully  as  if  they 
had  been  re-enacted :  It  was  held  that  where  the  toll 
imposed  by  the  latter  Act,  had  been  paid  for  horses 
passing  with  a  carriage,  those  horses  were  exempted  from 
toU  on  returning  the  same  day,  though  with  a  different 
carriage  (a). 

And  a  similar,  though  even  stronger,  decision  was 
made  in  the  case  of  Feamleyand  others  v.  Morley^b)* 
The  only  difference  between  the  cases  is,  that  in  the 
latter,  the  original  clause  for  exemption  was  more  minute 
in  particularizing  the  subjects  for  such  exemption.  It  was 
there  provided,  that  every  person  having  once  paid  the 
tolls  '*  so  made  payable  as  aforesaid  for  his  and  their 

(c)  Gray  o.  ShUUiig,  S  B.ds  B.  90.  (  ^  )  5  B.  &  C.  35. 
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carriage,  horses,  and  cattle/*  and  returning  with  the  same 
carriage,  horses,  and  cattle,  should  have  Kberty  to  pass 
toll-free  ;  so  that  a  verbal  substitution  would  be  necessary 
to  meet  the  intention  of  the  Legislature  in  the  Act  in 
which  the  clause  was  to  be  incorporated. 

In  another  case  (a),  by  the  enactmg  clause  of  a  Turn- 
pike Act,  it  was  provided,  that  the  tolls  following  should 
be  taken  of  every  person  attending  any  catde  or  car- 
riage, viz.  *'  for  every  horse  drawing  any  stage-coach,  the 
sum  of,"  &c.  By  an  exempting  clause  it  was  added^ 
**  that  if  any  person  should  have  paid  the  toll  for  passings 
the  same  person^  upon  producing  a  ticket,  should  be  per- 
mitted to  repass  free  with  the  same  cattle  or  carriage.** 
It  was  held  by  the  Court  of  C.  P.  that  where  the  toll  had 
been  paid  by  one  coachman  on  passing,  for  horses  draw- 
ing a  stage-coach,  a  second  toll  could  not  be  demanded 
for  the  same  horses  repassing,  though  with  a  differ^af 
coach,  and  a  different  coachman^  but  belonging  to  the 
same  proprietor.  And  per  Best,  C.  J.  *'  It  has  often  been 
declared  from  the  Bench  in  Westminster  Hall,  that  they 
who  seek  to  exact  tolls,  through  the  medium  of  the 
Legislature,  must  speak  plain  language:  the  toll  re- 
ceivers are  before  those  who  pass  the  Act,  but  not  the 
toll  payers ;  and  it  is  incumbent  on  the  Courts  to  take 
care  of  the  interest  of  the  payers.  As  to  the  question 
whether,  in  order  to  claim  the  exemption,  the  hand  that 
paid  the  toll  in  returning  ought  to  be  the  same  as  the 
hand  that  paid  it  in  going,  there  can  be  no  doubt:  for 
in  both  cases,  though  it  is  the  coachman  who  offers  the 
money,  it  is  the  master  who  pays ;  the  money  is  his ;  he 
alone  is  entitled  to  recover  for  money  had  and  received, 

( a  )  Norrls  and  otliers  v.  Poate,  3  Ringh.  41. 
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where  it  has  been  wrongfiilly  paid;  and  he  is  so  far 
coualructivdy  present,  as  to  be  answerable  for  any  neg- 
ligence on  the  part  of  the  coachman.** 

But  although  the  toll  be  imposed  only  upon  the  car- 
riage, or  only  upon  the  horses  which  draw  it,  yet  the  clause 
for  exemption  upon  repassing  may  be  so  worded  as  to 
require  both  the  carriage  and  the  horses  to  be  the  same 
as  before,  in  order  to  come  within  its  bounty. 

Thus  where,  by  a  Turnpike  Act,  a  toll  was  imposed 
upon  every  horse  drawing  any  coach  or  other  carriage ; 
and  the  statute  provided  that  no  person  should  be  liable 
to  pay  toll  more  than  once  in  any  one  day  at  any  toll* 
gate,  for  passing  and  repassing  "  with  the  same  horse 
or  horses,  cattle,  beasts,  and  carriages;  but  that  every 
person  having  paid  toll  once  as  aforesaid,  and  producing 
a  ticket,  &c.  shall  afterwards  pass  and  repass  with  the 
same  horse  or  horses,  cattle,  beasts,  and  carriages,  toll- 
free,  during  the  same  day,"  &c.  A  stagc-cooch,  drawn 
by  four  horses,  passed  and  paid  toll.  In  the  evening  of 
the  same  day,  a  different  coach,  called  by  the  same 
name,  belonging  to  the  same  proprietor,  and  drawn  by 
the  same  four  horses,  but  carrying  different  passengers, 
passed  through  the  same  gate :  And  the  Court  of  K.  B. 
held,  that  a  second  toll  was  payable  in  respect  of  this 
carriage  and  horses.  Mr.  Justice  Bayley,  after  stating 
that  the  toll  was  imposed  upon  the  horses  and  not  upon 
the  carriage,  proceeds  to  observe,  **  But  then  by  the 
18Ui  section,  no  person  is  to  pay  toll  more  than  once  at 
any  one  gate  for  passing  and  repassing  in  any  one  day 
with  the  same  horse  or  horses  and  carriages,  but  every 
person  having  paid  toll  once,  and  producing  a  ticket, 
shall  afterwards  pass  and  repass  with  the  same  horse  or 
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hones  and  carriages,  toll-free.  Now,  as  no  toll  was  im- 
posed by  the  enacting  clause  upon  the  carriage,  there 
could  be  no  reason  for  introducing  that  word  into  the 
proviso,  unless  it  were  intended  to  confine  the  exemp- 
tion, in  respect  of  horses  drawing  carriages,  to  the  same 
horses  drawing  the  same  carriage ;  and  it  may  be  very 
reasonable  that  the  exemption  should  be  limited  to  that 
case,  for  otherwise  the  same  horses,  with  a  different 
hired  chaise,  and  with  different  travellers,  would  be  ex- 
empt from  the  payment  of  toll.'*  And  so  per  Holroyd,  J. 
''  Here  the  plaintiff*  cannot  bring  himself  within  the  pro- 
viso, unless  some  of  the  words  contained  in  it  be  altered, 
or  rejected  altogether.  The  word  '  carriage*  occurs  se- 
veral times  in  the  proviso,  and  accompanied  with  such 
other  words  as  shew  clearly  that  there  must  be  both  the 
same  horses  and  the  same  carriage,  in  order  to  entitle 
a  party  passing  the  gate  a  second  time  to  the  exemp- 
tion (a)." 

I 

I  have  been  the  more  particular  in  my  detail  of  the 
judgment  of  the  Court  in  the  last  case,  because  it  is 
difficult  to  reconcile  with  it  the  decision  in  the  case  of 
Jackson  v.  CurweUf  before  referred  to  (6) ;  indeed,  after  a 
minute  inspection  into  both  cases  (  and  the  more  carefiil, 
from  the  high  regard  which  all  must  entertain  for  the 
able  and  learned  Judge  who  decided  both  of  them)^  I 
cannot  perceive  any  material  distinction  between  the  cir- 
cumstances respectively  attending  them.  In  Jackson  v. 
Curwen,  the  exemption  is  expressed  to  be  in  favor  of 
**  the  same  carriage,  horses,  beast,  or  other  cattle  passing 
and  repassing,"  &c.  upon  producing  a  ticket  denoting, 
that  such  toll  has  been  paid  in  respect  of  *'  such  horsej 


(a)  LoariDg  v.  Stonf,  t  B.  &  C.  b\b.  (  6 }  See  ante,  p.  St6. 
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beast,  or  otfier  catde.**    And  a  clause  is  added  (which 
was  noticed  in  the  judgment  of  the  Court )  by  which  the 
trustees  are  empowered  to  compound  for   the  tolls  to 
be  charged  upon  "  such  horses,  beasts,  or  other  cattle.* 
In  Loaring  y.  Stone,  the  exemption  is  expressed  to  be 
for  *'  pasnng  and  repassing  with  the  same  horse  or  horses, 
cattle,  beasts,  and  carriages,"   and  upon  producing  a 
ticket  denoting  the  pajrment  of  the  toll  aforesaid  ( which 
was  in  respect  of  the  horses),  every  person  shall  pass  and 
repass  "with  the  same  horse  or  horses,  cattle,  beasts, 
and  carriages,**  toll-free.    And  a  clause,  to  balance  the 
additional  clause  in  the  last  case,  is  inserted,  that  upon 
any  refusal  to  pay  toll,  the  collector  may  distrain  "  any 
horse,  catde,  or  beast,  upon  which  any  toll  is  imposed 
by  diis  Act**    Now  the  only  point  of  difference  between 
the  two  cases,  which  I  can  discover,  is  that  the  word 
^carriage"  follows  the  word  **  horses''  in  the  one  case, 
while  in  the  other  it  is  placed  the  first.     It  is  true,  that 
in  Loaring  v.  Stone,  the  expression  is  oflener  repeated ; 
and  as  Mr.  Justice  Holroyd  observed,  the  word  "  car- 
riage "  occurs  several  times ;   but  the  repetition  of  the 
words  appear  to  be  with  no  specific  object,  and  when- 
ever these  phrases  occur,  they  are  used  in  an  exactly 
parallel  sense,    so  that  their  frequency  can  have  little 
influence  as  to  their  meaning.     In  this  state  of  doubt, 
what  is  the  real  interpretation  of  such  a  clause,  is   a 
question  which  cannot  be  solved  by  any  jurisdiction  in- 
to that  which  has  created  the   difficulty.      The 
of  Jackson  v.  Curwen  may  be  said  to  be  authori« 
tative,  as  being  *'  the  latest  expression  of  the  opinion 
of  the  Court,"  while  that  of  Loaring  v.  Stone,  may  claim 
precedence,  as  being  the  '^  oldest  decision.**    All  I  can  do 
it,  to  submit  to  the  reader  the  argument  of  Mr.  Justice 
Bayley,  upon  this  point,  in  the  former  case,  as  an  antidote 
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to  what  be  may  have  already  imbibed  from  the  other. 
He  there  Bhys{a),  "From  the  latter  part (6)  of  the 
claute  it  appears  that  the  Legislature  contemplated  a 
toll  upon  horses  only.  From  the  former  part,  that  they 
contemplated  a  toll  in  respect  of  the  carriage.  Taking 
the  whole  of  the  clause  together,  it  seems  very  doubtful 
whether  it  was  intended  to  be  confined  to  cases  only 
where  the  same  persons  returned  with  the  same  horses 
drawing  the  same  carriage.  There  is  another  clause, 
which  shews  that  the  objects  of  the  toll  were  the  horses, 
beasts,  and  cattle,  and  not  the  carriage.  By  section  28, 
the  trustees  are  enabled  to  compound  with  any  person  for 
any  horses,  beasts,  or  cattle  passing  on  the  roads,  for 
any  of  the  tolls  to  be  paid  in  respect  of  the  same.  Con- 
sidering, therefore,  that  the  toll  was  originally  imposed 
tipon  the  horses  drawing,  and  not  upon  the  carriage,  and 
that  it  does  not  appear  clearly  that  the  Legislature  meant 
to  confine  the  operation  of  the  exempting  clause  to  cases 
only  where  the  same  horses  returned  with  the  same  car- 
riage, we  think  that  the  general  rule  of  construction,  ap- 
plicable to  these  Acts  of  Parliament,  ought  to  prevafl ; 
and  consequently  that  no  second  toll  was  payable  for  and 
in  respect  of  the  same  horses  returning  the  same  day 
with  a  different  carriage,  the  property  of  the  same  per- 
son." 

General  exemptions  from  toU. — By  Statute  3  Geo.  4w 
c.  126.  s.  32,  No  toll  shall  be  demanded  or  taken  by  virtue 
of  this  or  any  other  Act  or  Acts  of  Parliament,  on  any 


(a)  See 5 B. &  C.  S5.  the  hones  only.    In  this  CMe,  it 

( 6  )  In  the  reciprocal  case,  this  is  <<  a  ticket  denoting  that  iwh 

was  by  reference^"  the  toll  afore-  toll  has  been  paid  in  respwt .  of 

satd,''«wfaich  was  imposed  upon  sach  horse,  beast,  or  other  cattle,'^ 


EXEMPTIONS   FROM   TOLL.  S93- 

turnpike  road,  of  or  from  any  person  or  persons,  for  any 
horse  or  horses  or  other  beast  or  cattle,  or  for  any  waggon, 
wain,  cart,  or  other  carriage,  employed  in  carrying  or 
conveying,  or  going  empty  to  fetch,  carry,  or  convey,  or 
returning  empty  from  carrying  or  conveying,  having  been 
employed  only  in  carrying  or  conveying,  on  the  same  day, 
any  stones,  bricks,  timber,  wood,  gravel,  or  other  materials 
for  making  or  repairing  any  turnpike  road  or  public  high- 
way, or  for  building,  rebuilding,  or  repairing  any  present 
or  any  future  bridge  or  bridges  on  any  such  road  or  pubUc 
highway;— Or  of  or  from  the  surveyor  of  any  tumpSce 
road,  when  engaged  in  executing  or  proceeding  to  execute, 
within  the  limits  of  his  own  trust  (a),  the  powers  of  thb 
or  any  other  Act  or  Acts  of  Parliament  for  repairing, 
maintaining,  or  relating  to  any  turnpike  road ; — Or  for 
any  horse,  beast,  or  other  cattle  or  carriage  employed  in 
carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying  on  the  same  day,  any  dung,  soil, 
compost,  or  manure  {save  and  except  lime  (6),)  for  im- 
proving lands  (c);  or  any  ploughs,  harrows,  or  imple- 
ments of  husbandry  (unless  laden  also  with  some  other 
thing  not  hereby  exempted  from  toll ) ;  or  any  hay,  straw, 
fodder  for  cattle,  and  com  in  the  straw,  which  has  grown 
or  arisen  on  land  or  ground  in  the  occupation  of  the  ownpr 
of  any  such  hay,  straw,  fodder,  or  corn  in  the  straw, 
potatoes,  or  other  agricultural  produce,  and  which  has 
not  been  bought,  sold,  or  disposed  of,  nor  is  goiqg  to  be 


(  «  )  In  t  Barn's  Jnstice,  p.  974,  section,  sliew  that  they  ar«  intend- 

(ttth  edition)  it  is   by  mistake  ed  to  be  afterwards  commented 

stated  that  this  clause  is  repealed  apon. 

by  4 Geo.  4.  c.  95.  s.  25.   The  re-  (  c)  See  4  Geo.  4.  c.  95.  s.  S3, 

peal  is  confined  to  **  mny  a4}oming  post,    p.  298,  that    manure,  ex- 

$rM»i»**  pressly  charged  with  toll  by  any 

(  6  )  The  words  in  italics  in  this  Local  Act,  shall  not  be  exempted. 
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sold  or  disposed  of  (a); — Or  for  any  horses  or  other 
beasts  employed  in  husbandry  going  to  or  returning  from 
plough  or  harrow,  or  to  or  from  pasture  or  watering' 
place,  or  going  to  be  or  returning  from  being  shoed  or 
farriedy  such  horses  or  other  beasts  not  going  or  return- 
ing on  those  occasions  more  than  two  miles  on  the  turn- 
pike road  on  which  the  exemption  shall  be  claimed  ;-— 
Or  of  or  from  any  person  or  persons  going  to  or  returning 
from  hiSy  her,  or  theix  proper  parochial  church  or  chapel, 
or  of  or  from  any  other  person  or  persons  going  to  or  re- 
turning from  his,  her,  or  their  usual  place  of  religious 
worship  tolerated  by  law,  on  Sundays,  or  on  any  day  on 
which  divine  service  is  by  authority  ordered  to  be  cele- 
brated;— Or  of  or  from  any  inhabitant  of  any  parish, 
township,  or  place,  going  to  or  returning  from  attending 
the  funeral  of  any  person  who  shall  die  and  be  buried  in 
the  parish,  township,  or  hamlet  in  which  any  turnpike 
road  shall  lie; — Or  from  any  rector,  vicar,  or  curatCt 
going  to  or  returning  from  visiting  any  sick  parishioner, 
or  on  other  his  parochial  duty  within  his  parish ; — Or  for 
horses,  carts,  or  waggons  employed  only  in  carrying  or 
conveying  any  vagrant  sent  by  a  legal  pass,  or  any  pri« 
soner  sent  by  any  legal  warrant,  or  returning  empty  after 
having  been  so  employed ; — Or  for  any  horses  or  carriages, 
of  whatever  description,  employed  or  to  be  employed  in 
conveying  the  mails  of  letters  and  expresses  under  the  au- 
thority of  his  Majesty's  Post-master  General,  either  when 
employed  in  conveying,  fetching,  or  guarding  such  mails 
or  expresses,  or  in  returning  back  from  conveying  or  guard- 
ing the  same ; — Or  for  the  horse  or  horses  of  any  oflBcers 


(a)  These  exeoiptions  in  favor       v.  Perkins,  8Tliant.795.— SJ.B* 
of  agriculture    are    to  be    l>en^        Moore,  iSd,  S.  C. 
ficially  construed,   Higginbothani 
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or  soldiers  on  their  march  or  on  duty ;  or  for  any  horse  or 
horses  or  other  beast,  or  any  cart,  carriage,  or  waggon 
employed  in  carrying  or  conveying,  or  returning  empty 
from  carrying  or  conveying,  having  been  employed  only 
in  carrying  or  conveying  the  arms  or  baggage  of  any 
such  officers  or  soldiers,  or  employed  in  carrying  or  con- 
veying, or  returning  empty  from  having  been  employed 
only  in  carrying  or  conveying,  any  sick,  wounded,  or  dis- 
abled officer  or  soldiers ;  or  for  any  waggon,  wain,  cart| 
or  other  carriage  whatsoever,  or  the  horse  or  horses  or 
other  cattle  drawing  the  same,  employed  in  conveying 
any  ordnance,  or  barrack,  or  commissariat,  or  other  public 
stores  of  or  belonging  to  his  Majesty,  or  for  the  use  of 
his  Majesty's  forces,  or  returning  empty  from  having  been 
80  employed ;  or  for  any  carriage  conveying  volunteer  in- 
fimtry,  or  for  any  horse  furnished  by  or  for  any  person 
belonging  to  any  corps  of  yeomanry  or  volunteer  cavalry 
or  infantry,  and  rode  by  him  in  going  to  or  returning 
from  any  place  appointed  for  and  on  the  days  of  exercise, 
inspection,  or  review,  or  on  other  public  duty,  provided 
that  such  person  shall  be  dressed  in  the  uniform  of  his 
corps,  and  shall  have  his  arms,  furniture,  and  accoutre- 
ments according  to  the  regulations  of  such  corps,  at  the 
time  of  claiming  the  exemption  ;-^0r  for  any  horses  or 
carriages  carrying  or  conveying  any  person  or  persons 
to  or  from  any  election  or  elections  of  a  knight  or  knights 
of  the  shire  to  serve  in  parliament  for  the  county  or 
counties  in  which  such  turnpike  road  shall  be  situated ; 
Or  for  any  horses  or  carriages  which  shall  only  cross  any 
turnpike  road,  or  shall  not  pass  above  one  hundred  yards 
thereon  (a). 

(  «)  This  cUnte  U  worded  so  as  which  contained  a  similar  exemp- 
to  avoid  an  objt'Ction^  that  arose  tion,  but  differently  worded,  vis. 
00  Stat.  13  Geo.  3.  c.  84.   8.34,       ^^  which  shall  only  cross  sacb  road. 
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'*  Save  and  except  Ume!" — It  was  doubted  whether, 
under  this  clause,  lime  for  improving  land,  although 
exempted  from  toll  by  several  Local  Acts,  might  not  by 
this  enactment  be  chargeable  with  toll ;  Tlierefore  to  re- 
move such  doubt,  it  is  enacted,  by  Stat.  4  Geo,  4k  c.  16^ 
s.  1 ,  That  nothing  in  the  above  Act  shall  extend  or  be 
construed  to  extend  to  enable  any  collector  of  tolls  au- 
thorized to  be  taken  under  any  Local  Act  or  Acts  of  Panr 
liament,  for  horses  or  carriages  employed  in  carrying  or 
conveying  lime  for  the  improvement  of  land,  to  t^ke  Qr 
demand  any  toll  for  lime  as  aforesaid,  other  than  such  aa 
might  have  been  demanded  and  taken  under  the  authority 
of  any  such  Local  Act,  previous  to  the  passing  of  the 
above  Act: — And  the  2d  section  provides  for  an  abate- 
ment in  the  rent  payable  by  any  collector,  who  shall  havci 
made  his  contract  under  the  impression  that  such  toll  fqj 
lime  was  payable. 

"  Going  to  or  returning  from  pasture  or  watering* 
place.'' — Where  a  Turnpike  Act,  after  imposing  tolls  OQ 
horses,  &c.  exempted  therefrom  "  cattle  going  to  or 
turning  from  pasture,"  and  '*  horses  attending  catt|e 
turning  from  pasture  ;"  It  was  held  by  the  Court  of  K.  B^ 
that  a  horse,  ridden  by  the  owner  of  the  cattle  at  pasture 
in  order  to  fetch  them  from  pasture,  did  not  come  within 
cither  of  the  exemptions  (a). 


and  shall  not  pass  above  one  hun-  cided  that  it  was  not  liable,  ob: 

dred  yards  thereon."    It  was  con-  senriDg,  that  the  statute  meant  t* 

tended,  that  a  carriage  which  did  exempt  carriages  makUig  a  vny 

not  cross  the  road,  but  quitted  it  slight  use  of  the  road,  M^or  «• 

again  on  the  same  side  on  which  it  Oxenham,  5  Taunt.  540. 

entered,  was  liable  to  toll,  though  ( a  )  Harrison  r.  Brongh,  6T«R* 

it  did  not  traverse  the  one  hundred  706. 
yards.    But  the  Court  of  C.  P.  de- 
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**  Proper  parochial  church  or  chapelJ* —In  the  case  of 
Lewis  Y. Hammond  {a),  where  m  a  Local  Act  there  was  a 
provision,  that  no  toll  should  be  demanded  for  the  passage 
of  any  person  residmg  in  any  parish  or  township  in  which 
the  roads  lay,  *^  going  to  or  returning  from  their  proper 
parochial  church,  chapel,  or  other  place  of  religious  wor- 
ship on  Sundays,**  it  was  decided,  that  the  word  paro^ 
chial  extended  over  the  whole  clause ;  and  that,  therefore, 
a  dissenter  was  not  within  the  exemption  in  going  to,  or 
returning  from,  his  proper  place  of  religious  worship, 
situated  out  of  the  parish  in  which  he  resided.  If  we 
bear  in  mind  this  decision,  the  above  clause  of  the  Stat* 
8  Geo.  4.  c.  126,  will  clearly  be  understood  to  mean,  that 
the  exemption  from  toll  applies  to  the  members  of  the 
established  church,  only  in  going  to  or  returning  from 
their  parochial  church  or  chapel ;  while  dissenters  are 
freed  from  the  payment  of  toll,  if  going  to  or  returning 
from  their  usual  place  of  worship,  in  whatever  parish  the 
tame  may  be  situated. 

And  by  Stat.  3  Geo.  4.  c.  136.  s.  33,  It  is  provided. 
That  so  much  of  this  Act  as  directs,  that  no  toll  shall  be 
demanded  or  taken  from  any  person  or  persons  going  to 
or  returning  from  his,  her,  or  their  proper  parochial 
idiurch  or  chapel,  or  of  or  from  any  other  person  or  per- 
sons gomg  to  or  returning  from  his,  her,  or  their  usual 
place  of  religious  worship  tolerated  by  law,  shall  not  ex- 
tend or  be  construed  to  extend,  so  as  to  exempt  any  such 
person  or  persons  from  the  payment  of  toll  at  any  tum- 
^ke-gate  situate  within  the  distance  of  five  miles  of  the 
Royal  Exchange  in  the  city  of  London,  or  within  the 
distance  of  five  miles  of  Westminster  Hall  in  the  city  and 
liberties  of  Westminster. 
^■^-^    .  11    ■    ■  I  .  . 

(a)  fiB.  &  A.  «06. 
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Manure^  expressly  charged  with  toll  by  Local  Act^  noi 
io  be  exempted. — By  Stat.  4  Geo.  4.  c.  95.  b.  23,  Nothing 
in  Stat.  3  Geo.  4.  c.  136,  or  this  Act  contained,  shall  ex- 
tend to  exempt  any  waggon,  wain,  cart,  or  other  carriage 
laden  with  dung,  compost,  or  manure  for  manuring  land,  or 
any  horse  or  other  beast  drawing  the  same,  from  any  toll 
imposed  in  respect  thereof  by  any  Local  Act  or  Acts  for 
making,  repairing,  and  maintaining  any  particular  roads^ 
where  in  such  Act  or  Acts  such  dung,  compost,  or  ma- 
nure shall  be  specially  made  subject  to  toll  throughout 
the  whole  of  such  roads,  without  any  local,  parochialf 
or  partial  exemption. 

Carriages^  Sfc.  attending  his  Majesty  to  be  exempt  from 
toll. — By  Section  2i  of  the  same  Act,  No  toll  shall  be 
demanded  or  taken  by  virtue  of  the  said  recited  Act  or 
this  Act,  or  any  otlier  Act  or  Acts  for  making  or  main- 
taining turnpike  roads,  for  any  horses  or  carriages  attend- 
ing, or  going  to  attend,  or  returning  from  having  attended 
his  Majesty,  or  any  of  the  Royal  Family. 

Exemption  from  toll  not  to  extend  to  orer^weight,  unle9M 
expressly  so  enacted. — By  Stat»  4  Geo.  4.  c.  95,  s.  17,  In 
case  where  any  exemption  from  toll  shall  be  claimed  or 
allowed  under  the  provisions  of  Stat.  3  Geo.  4.  c.  126, 
or  this  Act,  or  any  other  Act  or  Acts  for  repairing  and 
maintaining  any  turnpike  road,  such  exemption  shall  not 
extend  to  or  be  allowed  for  the  additional  tolls  imposed 
by  the  said  recited  Act,  and  directed  to  be  taken  for  every 
cwt.  of  1 12  lbs.  to  the  hundred,  which  any  waggon,  cart, 
or  other  such  carriage,  together  with  the  loading  thereof 
shall  weigh  at  any  weighing  engine,  over  and  above  the 
weights  in  and  by  the  said  recited  Act  allowed  to  each  of 
them  respectively,  unless  the  waggon,  wain,  cart,  or  other 
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such  carriage,  in  respect  of  which  the  exemption  shall  be 
claimed,  shall  likewise  be  by  the  said  recited  Act,  or  this 
or  some  other  Act  or  Acts,  specially  exempted  from  such 
additional  tolls  for  over-weight;  but  in  all  cases  (where 
not  specially  exempted )  the  said  additional  toll  shall  be 
paid,  and  only  the  original  toll  allowed. 

Exemptions  from  payment  of  toll  for  over-weight  {a). 
By  Statute  4  Geo.  4.  c.  95.  s.  19,  Nothing  in  3  Geo.  4* 
8. 126,  or  this  Act,  relating  to  the  tolls  payable  in  respect 
of  the  weight  of  carriages,  shall  extend  or  be  construed- 
to  extend  to  any  chaise  marine,  coach,  landau,  berlin,  ba- 
rouche, phaeton,  sociable,  chariot,  calash,  hearse,  break, 
chaise,  curricle,  gig,  chair,  or  taxed  cart,  or  any  cart  not 
drawn  by  more  than  one  horse  or  two  oxen. 

By  jS'ifo/.  3  Geo.  4.  c.  126.  s.  16,  It  is  provided,  that  the 
regulations  of  weight  hereinbefore  mentioned  and  pro- 
vided shall  not  extend,  or  be  deemed  or  construed  to 
extend  to  any  waggons,  carts,  or  other  carriages  carrying 
only  manure  or  lime  for  the  improvement  of  land,  or  any 
hay,  straw,  fodder,  or  corn  unthrashed,  except  hay, 
straw,  fodder,  or  com  carried  for  sale;  nor  to  any 
waggons,  carts,  or  other  carriages,  carrying  only  one  tree, 
or  one  log  of  timber,  or  one  block  of  stone,  or  one  cable 
or  rope;  nor  shall  the  said  regulations  of  weight  extend 
to  any  chaise  marine,  coach,  berlin,  barouche,  sociablct 
chariot,  calash,  hearse,  break,  gig,  chaise,  or  taxed  cart. 

By  Staiute  4  Geo.  4.  c.  95.  s.  31,  The  regulations  of 
wdgfat  in  Stai.  3  Geo.  4.  c.  126,  or  this  Act  mentioned 

(  «  )  See  ante,  p.  t69,  as  to  the       imposed  in  respect  of  the  breadth 
ptIoB  from  the  addhioDal  tells       of  wheels. 
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and  provided,  shall  not  extend  to  any  waggon,  wain,  cart, 
or  other  carriage  carrying  only  one  block,  plate,  roll,  or 
vessel  of  iron  or  other  metal,  or  compounded  of  any  two 
or  more  metals  cast,  wrought,  or  united  in  one  piece* 

And  by  the  35th  Section  of  the  same  Stat.^  No  person 
owning  or  driving,  or  causing  to  be  driven  any  waggon, 
wain,  cart,  or  other  carriage,  provided  for  the  service  of 
his  Majesty's  forces,  or  conveying  any  ordnance,  or  bap- 
rock,  or  commissariat,  or  other  public  stores  of  or  be- 
longing to  his  Majesty,  or  for  the  use  of  his  Majesty's 
forces,  shall  be  subject  to  any  additional  toll,  penalty, 
or  forfeiture  for  over-weight ;  nor  shall  any  such  waggon, 
wain,  cart,  or  other  carriage,  or  the  horse  or  horses 
drawing  the  same,  while  so  employed,  be  stopped  or 
detained  by  reason  of  any  weight  in  any  such  waggon, 
wain,  cart,  or  other  carriage,  or  of  being  drawn  by  any 
number  of  horses  or  oxen ;  but  it  shall  be  lawful  for  the 
owner  or  driver  of  any  such  waggon,  wain,  cart,  or  other 
carriage,  to  put  any  number  of  horses  or  oxen,  to  such 
waggon,  wain,  cart,  or  other  carriage. 

Restriction  upon  exemptions  from  toll  for  over-weigki^ 
with  regard  to  the  wheels  of  the  carriage. — By  StaU 
4  Geo.  4.  c.  95.  s.  10,  No  person  shall,  by  virtue  of  the 
said  Act,  or  this  or  any  other  Act,  have  the  benefit  of 
any  exemption  from  toll,  or  penalties  for  over-weight,  or 
pay  less  toll  for  or  in  respect  of  any  waggon,  wain,  car^ 
or  other  carriage,  or  the  horses  or  beasts  drawing  the 
same,  and  carrying  any  particular  kind  of  goods,  than 
other  carriages  of  the  like  nature  carrying  other  goods 
ought  to  pay,  unless  such  waggon,  wain,  cart,  or  other 
carriage,  in  respect  of  which  the  exemption  shall  be 
claimed,  shall  have  the  sole  of  the  bottom  of  the  felKes 
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of  the  wheels  thereof  of  the  breadth  or  gauge  of  4i 
inches  or  upwards,  (  other  than  and  except  carts  and  car- 
riages employed  in  carrying  com  or  grain  in  the  straw,  hay, 
straw,  fodder,  dung,  or  lime  for  the  improvement  of  land, 
or  other  manure,  or  any  plough,  harrow,  or  implements 
of  husbandry  only,)  but  the  tolls  imposed  by  any  Act, 
together  with  the  additional  tolls  required  to  be  taken  for 
or  in  respect  of  every  such  waggon,  wain,  cart,  or  other 
carriage,  having  the  sole  or  bottom  of  the  felUes  of  the 
wheels  thereof  of  less  breadth  or  gauge  than  4)  inches  as 
aforesaid,  and  for  horses  or  beasts  of  draught  drawing 
the  same,  and  the  additional  tolls  or  penalties  for  over- 
weight ( except  as  before  excepted ),  shall  be  paid  in  the 
same  manner,  to  all  intents  and  purposes,  as  if  no  ex- 
emption or  less  toll  had  been  allowed,  and  as  fully  as 
all  other  waggons,  wains,  carts,  and  carriages,  and  horses 
drawing  the  same  ought  to  pay,  which  are  not  entitled 
to  any  exemption,  or  to  pay  a  less  toll  than  any  other 
waggons,  wains,  carts,  and  carriages. 

Penalty  for  fraudulently  claiming  exemption. — By  Stat. 
SGeo.  4.  c.  126.  s.36,  If  any  person  or  persons  shall, 
by  any  fraudulent  or  collusive  means  whatsoever,  claim 
or  take  the  benefit  of  any  exemption  from  toll  or  over- 
weight, or  for  using  any  additional  horse  or  horses,  or  of 
any  other  exemption  or  exemptions  whatsoever  in  this  Act 
contained,  every  such  person  shall,  for  every  such  offence, 
forfeit  any  sum  not  exceeding  £5\  and  in  all  cases  the 
proof  of  exemption  shall  be  upon  the  person  claiming  the 


By  Si4xt.  9  Geo.  4.  c.  77.  s.  17,  If  any  person  or  per- 
tMHM  shall  claim  or  take  the  benefit  of  any  of  the  exemp- 
ions  mentioned  in  any  local  Turnpike  Act,  not  being  en- 
titled to  the  same,  every  such  person  shall,  for  every  such 
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offence,  forfeit  any  sum  not  exceeding  JES;  and  in  all  cases 
the  proof  of  exemption  shall  be  upon  the  person  claiming 
the  same. 


Seventhly:  As  to  the  Power  to  raise  Money  upon 

Mortgage  of  the  Tolls. 

Power  to  trustees  to  grant,  and  to  grantee  to  assign, 
mortgage  of  tolls.^By  Stat.  3  6.  4.  c.  126.  s.  81,  It  shall 
be  lawful  for  the  trustees  of  any  turnpike  road,  to  borrow 
and  take  up  at  interest,  on  the  credit  of  the  tolls  arising 
on  such  road,  such  sum  or  sums  of  money  as  they  shall 
from  time  to  time  think  proper,  and  to  demise  and  mort- 
gage the  tolls  on  such  road,  or  any  part  or  parts  thereof, 
and  the  turnpikes  and  toll-houses  (a)  for  collecting  the 
same,  ( the  costs  and  charges  of  which  mortgages  shall  be 
paid  out  of  the  tolls ),  as  a  security  to  any  person  or  per- 
sons, or  their  trustees,  who  shall  advance  such  sum  or 
sums  of  money ;  which  mortgages  shall  be  in  the  words 
or  to  the  effect  following;  (that  is  to  say), 

Bff  virtue  of  an  Act  passed  in  the  year  of  the 

reign  of ,  intituled  [here  set  forth  the  title  of  this 

Act],   We,  whose  hands  and  seals  are  hereunto  subscribed 

and  set,  being  of  the  trustees  [or,  comnUssionersI 

for  putting  into  execution  an  Act,  passed  in  the year 

of  the  reigti  of ,  intituled  [here  set  forth  the  title 

of  the  Act  under  which  the  trustees  or  commissioners 


(  a  )  Where  a  Turnpike  Act  an- 
thorized  the  trustees  '^  to  take  up 
at  interest  any  sum  upon  credit  of 
the  tolls,  and  to  assign  the  said 
respective  tolls, "  as  a  security ; 
and  it  was  also  declared  that  there 
should  t>e  no  pnference  l>etwcen 
the  mortgafees;  it  was  decided, 


that  the  trustees  had  no  power  to 
morti^gc  ihetoU'htmses;  and  that, 
where  they  liad  in  fact  made  such 
a  mortgage,  they  were  not  estop« 
ped  by  their  deed,  from  insiatiai; 
tliat  the  Act  gave  them  no  sneh 
power.  Fairtitte  o.  Oilbert,  t  T. 
R.  169. 
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borrowing  the  money  and  granting  the  mortgage  shall 
act,]  M  consideration  of  the  sum  of  £ sterling,  ad- 
vanced and  paid  by  A.  B.  of to  the  treasurer  of 

the  said  trustees,  [or,  commissioners^  do  hereby  grant 
and  assign  unto  the  said  A.  B,  and  his  executors,  admi- 
nistrators, and  assigns,  such  proportion  of  the  tolls  aris- 
ing and  to  arise  on  the  said  turnpike  road,  and  the  toll- 
gates  and  toll-houses  erected  or  to  be  erected  for  collect- 
ing the  same,    as  the  said  sum  of  £ doth  or  shall 

bear  to  the  whole  sum  now  or  hereafter  to  become  due  and 
owing  on  the  security  thereof:  To  have,  hold,  receive, 
and  take  the  said  proportion  of  the  said  tolls,  toll-gates, 
toll-houses,  and  premises,  with  the  appurtenances,  unto 
the  said  A.  B.  and  his  executors,  administrators,  and  as* 
signs,  for  and  during  the  residue  of  the  term  for  which 
ike  said  tolls  are  granted  by  the  said  last-mentioned  Act, 

unless  the  said  sum  of  £ ,  with  interest  after  the  rate 

^  £ per  centum  per  annum,  shall  be  sooner  repaid 

and  satisfied.     Given  under  our  hands  this day 

qf A.  D.  18 . 

And  copies  of  all  such  mortgages  shall  be  entered  in  a 
book  or  books  to  be  kept  for  that  purpose  by  the  clerk 
or  treasurer  to  the  said  trustees,  for  which  entry  such 
derk  shall  be  paid  the  sum  of  5s.  and  no  more,  out  of  the 
toDs  payable  on  such  road ;  and  which  said  book  or  books 
shall  and  may,  at  all  seasonable  times,  be  perused  and 
inspected  without  fee  or  reward : — And  it  shall  be  lawful 
for  all  persons  respectively,  to  whom  any  mortgage  shall 
be  made  as  aforesaid,  or  who  shall  be  from  time  to  time 
entitled  to  the  money  thereby  secured,  to  assign  or  trans- 
fer his,  her,  or  their  right,  title,  and  interest  in  and  to 
such  mortgage,  and  the  principal  money  and  interest 
thereby  secured  to  any  other  person  or  persons  whom- 
soever; which  assignment  or  transfer  may  be  made  in  the 
following  words,  ot  words  to  the  like  effect,  to  be  in- 
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dorsed  on  such  mortgage  security,  or  to  be  under-written 
or  thereunto  annexed,  and  signed  in  the  presence  of  and 
attested  by  one  or  more  credible  witness  or  witnesses; 
(that  is  to  say), 

/,  A.  B.  [or,  /,  C.  D.,  cusignee,  executor f  or,  admhds^ 
iraior  o/*  A.  B.,  as  the  case  may  happen]  do  hereby  assign 
and  transfer  this  mortgage  security^  with  all  my  right 
and  title  to  the  principal  money  thereby  secured^  and  all 
interest  now  due  and  hereafter  to  grow  due  upon  the 
samcy  unto  E.  F.,  Ids  [or,  Aer]  executors^  administrators^ 
and  assigns.     Dated  this day  of 18 • 

Witness,  G.  H.  (Signed)    A.  B.  [or,  C,  D.] 

Which  transfer  shall  be  produced  and  notified  to  the 
clerk,  or  treasurer  of  the  said  trustees,  within  two  calen- 
dar months  next  after  the  day  of  the  date  thereof,  who 
shall  enter  the  same  in  the  said  book  or  books,  for  which 
entry  the  said  clerk  or  treasurer  shall  be  paid  the  sum  of 
Sm.  and  no  more;  and  such  transfer  shall  then  entitle  such 
assignee,  his  executors,  administrators,  and  assigns,  to  the 
full  benefit  of  such  mortgage  security ;  and  every  such 
assignee  may,  in  like  manner,  assign  or  transfer  the  same, 
and  so  toties  quoties : — And  it  shall  not  be  in  the  power 
of  any  person  or  persons  (except  the  person  or  persons 
to  whom  the  same  shall  be  last  transferred,  his,  her,  or 
their  respective  executors  or  administrators,)  to  release, 
discharge,  or  make  void  the  original  mortgage  security, 
or  the  monies  due  thereon,  or  any  part  thereof :— And  all 
persons  to  whom  any  such  mortgage  or  transfer  shaU  be 
made  as  aforesaid  shall,  in  proportion  to  the  sum  or  sums 
of  money  thereby  secured,  be  creditors  on  the  toUs  by 
such  Act  granted,  and  on  the  said  toll-gates  and  toll- 
houses, in  equal  degree  one  with  another,  or  in  such 
order  as  shall  be  agreed  upon  and  stipulated  by  the  said 
trustees  at  the  time  of  the  advance  of  their  respective 
shares. 
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Any  marigagee  may  maintain  ejectment. — In  the  case 
otDoe  te  dem.  Banks  v.  Booth  (a),  it  was  decided,  upon 
a  mortgage  of  tolls  similar  to  the  above  form,  that  any 
one  creditor  might  maintain  an  ejectment  for  the  toll- 
houses, &c. ;  but  that  he  would  become  the  bailiff  of  the 
rest  of  the  creditors  as  to  all  except  his  own  proportion. 
Tlie  principle  of  this  decision  is  thus  broadly  stated  by 
Lord  Eldon,  C.  J. — Alluding  to  the  case  of  Fairtitle  v. 
Gilbert  (b),  in  which  the  trustees  were  not  empowered 
to  mortgage  the  toll-houses,  his  Lordship  observes,  '*  It 
was  thought,  that  if  a  power  had  been  given  to  mortgage 
the  toll-gates  a  difficulty  would  have  arisen,  by  giving  a 
preference,  which  was  contrary  to  the  intention  of  the 
Act.  But  it  does  not  appear  to  me  that  this  difficulty 
would  have  arisen,  even  if  such  a  power  had  been  given. 
For  I  should  have  been  inclined  to  hold,  that  whatever 
w^e  the  form  of  the  demise,  it  could  only  operate  so  as 
to  effectuate  the  Act;  that  is,  so  that  -every  other  cre- 
ditor should  receive  his  due  proportion,  for  which  pur- 
pose the  mortgagee  must  have  stood  in  the  situation  of 
bailiff  or  trustee  for  all  the  other  creditors." 

In  confirmation  of  this  decision  it  is  enacted,  by  Stat, 
3  Geo.  4.  c.  126,  s.  4d,  That  if  any  mortgagee  or  mort- 
gagees of  any  tolls,  toll-gates,  bars,  chains,  toll-houses, 
and  buildings,  on  any  turnpike  road,  shall  seek  to  obtain 
the  possession  of  the  said  toll-gates,  bars,  chains,  toll- 
houses, and  buildings,  in  order  to  pay  himself,  herself, 
or  themselves  the  principal  money  and  interest,  or  any 
part  thereof,  due  to  him,  her,  or  them,  it  shall  be  com- 
petent for  him,  her,  or  them,  as  lessor  or  lessors  of  the 
phintiff,  and  upon  his,  her,  or  their  demise  only,  and 
without  uniting  in  such  demise  the  other  mortgagees  of 

{,a)t  Boi.  &  Pol.  219.  (  6  )  See  ante,  p.  302,  note  (a). 
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the  said  toHs  and  premises^  to  obtain  such  possetsioo: — 
But  such  person  or  persons  who  shall  obtain  the  posses- 
sion thereof,  shall  not  apply  the  tolls  which  may  conse- 
quently be  received  by  him,  her,  or  them,  to  his»  her,  or 
their  own  exclusive  use  and  benefit,  but  to  and  for  the 
use  and  benefit  of  all  the  mortgagees  of  the  said  premises, 
pari  passu  J  and  in  proportion  to  the  several  sums  which 
may  be  due  to  them  as  such  mortgagees. 

Recovery  of  subscriptions. — By  Stat.  9  Geo.  4.  c.  77. 
s.  7,  It  is  enacted.  That  the  several  and  respective  per- 
sons who  shall  subscribe  for  or  agree  (a)  to  advance  any 
money  for  or  towards  the  making  or  maintaining  any  tumr- 
pike  road  or  roads,  or  highway  intended  to  be  made  tiim- 
pike,  shall  and  they  are  hereby  required  to  pay  the  smn 
or  sums  of  money  so  subscribed,  within  such  time  or 
times,  and  in  such  parts  and  proportions,  as  shall  be  ex- 
pressed in  the  writing  which  shall  be  subscribed  by  them 
or  on  their  behalf,  or  as  the  trustees  of  any  such  turnpike 
road  shall  order  and  direct;  and  the  same  shall  be  de- 
manded by  and  paid  to  such  person  or  persons  as  the  said 
trustees  shall,  by  any  writing  under  their  hands,  authorize 
to  receive  the  same: — And  if  any  person  or  persons  shall 
neglect  or  refuse  to  pay  the  same  or  any  part  thereof,  as 
aforesaid,  it  shall  be  lawful  for  the  said  trustees  to  sue 
for  the  same  in  the  name  of  any  one  of  such  trustees  or 
of  their  treasurer  or  clerk,  and  to  recover  the  same,  to- 
gether with  full  costs  of  suit,  in  any  of  his  Majesty's 
Courts  of  Record,  by  action  of  debt,  or  on  the  case,  by 
bill,  plaint,  suit,  or  information,  wherein  no  essoign,  pro- 
tection, or  wager  of  law,  nor  more  than  one  imparianoe, 
shall  be  allowed : — And  all  such  monies  shall  be  vested  in 

(a)  See  Form  of  Agreement,  Appendix,  No.  LXXYII. 
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and  applied  as  in  thc^  Act  for  inaldng 


Marigagees  in  possession  to  account  to  trustees. — By 
Mka.  8  Qeo.  4.  c.  126.  s.  47,  AH  and  every  mortgagee 
ifid  mortgagees  tliat  hath  or  have  taken  or  been  in  pos- 
flftsidby  or  shall  hereafter  take  or  be  in  possession  of  any 
t6fl-gate  or  bar  set  up  or  erected  on  any  turnpike  road, 
0i  6f  tiny  lands  or  tenements,  the  rents  and  profits  whereof 
ttia  appropriate  to  the  repairs  of  any  part  of  any  turn- 
pike road,  shall,  within  twenty-one  days  after  he,  she,  or 
they  shall  have  received  notice  in  writing  from  the  trus- 
ses of  such  turnpike  road,  render  an  exact  account  in 
wfitiiig  to  such  trustees,  or  to  such  person  as  they  shall 
appoint,  of  all  monies  received  by  such  mortgagee  or  mort- 
gagMS,  or  by  any  other  person  or  persons  for  his,  her,  or 
tfistr  use  and  benefit,  or  by  his,  her,  or  their  authority,  at 
nch  ioU*-gate  or  bar  or  otherwise,  and  what  he,  she,  or 
tfenj  have  expended  in  keeping  or  repairing  the  same:— 
And  in  case  he,  she,  or  they  shall  neglect  to  render  such 
aoeoont  when  required  as  aforesaid,  he,  she,  or  they  shall 
aiaverally  forfeit  to  the  said  trustees,  for  every  refusal, 
ikglect,  or  omission,  the  sum  of  £50,  to  be  appfied  to  the 
use^  of  the  road  on  which  such  toll-gate  or  bar  shall  be 
ciMted* 

PetkUtjf  on  tnortgagee  retaining  possession,  qfter  so* 
Arfaction  of  his  debt.— By  Section  48,  If  any  such  mort- 
^ilgee  or  mortgagees  shall  keep  possession  of  any  toll-gate 
ci  bar  by  him,  her,  or  themselves,  or  by  any  other  person 
or  persons  on  his,  her,  or  their  behalf,  and  receive  the 
tolls  or  duties  thereat,  or  of  any  such  rents  and  profits 
as  aforesaid,  after  such  mortgagee  or  mortgagees  shall 
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have  received  the  fiill  sum  or  sums  of  money  due  on  their 
respective  mortgage  or  mortgages,  and  the  interest  thereof 
vfhh  costs,  such  mortgagee  or  mortgagees  shall  forfeit, 
as  a  penalty,  to  the  trustees,  double  the  sum  or  sums  of 
money  he,  she,  or  they  shall  have  received,  over  and 
above  the  sum  or  sums  of  money  due  as  aforesaid,  with 
treble  costs  of  suit,  to  be  recovered  by  the  treasurer  or 
clerk  to  such  trustees  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  of  his  Majesty's  Courts  of  Record, 
which,  wh^n  recovered,  shall  be  applied  to  the  use  of  the 
respective  road  6r  roads  on  which  such  toll-gate  or  bar 
shall  be  placed,  or  such  rents  appropriated. 

Trustees  may  discharge  mortgages  by  lot. — By  StaL 
4  Geo.  4.  c.  95.  s.  60,  In  case  the  trustees  of  any  turn- 
pike road  shall  at  any  time  or  times  be  desirous  of  paying 
off  any  portion  of  the  principal  monies  due  and .  owing 
upon  the  credit  of  such  road,  where  all  the  interest  due 
thereon  shall  have  been  duly  paid  or  otherwise  satisfied, 
it  shall  be  lawful  for  them,  at  any  meeting  to  be  holden 
according  to  the  directions  of  the  said  recited  Act  (a)  or 
this  Act,  or  of  the  Act  or  Acts  in  execution  of  which  they 
shall  act,  ( notice  of  such  intended  meeting,  and  of  the 
purposes  thereof,  being  first  given  at  least  twenty-eight 
days  preceding  the  same,  by  advertisement  in  some  news- 
paper printed  in  or  usually  circulated  in  the  neighbour- 
hood of  the  said  road,)  if  they  shall  think  fit,  instead  of 
paying  the  same  rateably  amongst  all  the  creditors,  to 
determine  by  lot  to  which  of  such  creditors  the  whole  or 
any  portion  thereof  shall  be  so  paid,  and  to  pay  the  same 
to  such  creditor  or  creditors  only,  or  to  any  of  the  cre- 
ditors, with  the  consent  of  all  the  other  creditors. 


(  a  )  5  Geo.  4.  c.  126. 
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Regulations  as  to  mortgages,  contracts,  ^c,  entered 
into  bjf  or  in  favor  of  trustees,  under  Acts  winch  have 
expired  or  are  repealed. — By  Stcd.  9  Geo.  4.  c.  77.  s.  10, 
Where,  at  the  time  of  the  expiration  or  repeal  of  any 
Act  for  making  and  maintaining  any  turnpike  road,  any 
monies  which  may  have  been  borrowed,  subscribed,  or 
advanced  under  the  provisions  of  such  Act,  shall  be  due 
and  owing  on  the  credit  of  the  tolls  thereby  granted,  the 
term  and  tolls  to  be  granted  by  all  and  every  subsequent 
Act  and  Acts  for  maintaining  such  turnpike  road  shall  be, 
and  the  same  are  hereby  made  subject  and  liable  to  the 
|Miyment  of  the  monies,  which  shall  so  remain  due  and 
owing  on  the  credit  of  such  tolls,  and  of  all  interest  to 
grow  due  thereon,  as  fully  and  effectually,  to  all  intents 
and  purposes,  as  if  such  monies  had  been  borrowed  or 
become  due  on  the  credit  or  security  of  the  tolls  to  be 
granted  by  such  subsequent  Act  or  Acts  :-<-^And  all  and 
every  person  and  persons,  who  may  owe  or  be  subject  or 
liable  to  the  payment  of  any  sum  or  sums  of  money  to 
the  trustees  for  carrying  any  such  former  Act  into  exe- 
cution, shall  be  liable  to  the  payment  thereof  to  the  trus- 
tees for  executing  any  such  subsequent  Act  or  Acts,  and 
suich  monies  shall  be  applied  by  them  for  the  purposes  of 
inlch  subsequent  Act  or  Acts. 

By  Section  11,  It  is  further  enacted.  That  all  convey- 
ances, bonds,  covenants,  agr^ments,  contracts  and  se- 
curities, made  or  entered  into  by  any  person  or  persons 
to  or  with  the  trustees  for  carrying  any  local  Turnpike 
Act  into  execution,  or  by  any  other  person  or  persons  on 
behalf  of  the  said  trustees,  according  to  the  provisions 
of  any  such  Act,  shall  remain  in  full  force  and  effect,  not- 
withstanding the  expiration  or  repeal  of  such  Act,  and 
shall  be  and  continue  available  in  all  Courts,  and  before 
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all  judges  and  justices  haTing  jurisdiction,  as  the  ease 
mayrequire,  until  the  same  are  fully  satisfied  and  per- 
formed,  on  account  and  for  the  benefit  of  the  trust  to  be 
created  by  any  subsequent  Act  for  maintaining  the  same 
turnpike  road,  or  any  part  thereofl 

By  Section  IS;  The  trustees  appointed  by  Tirtue  of 
any  local  Turnpike  Act  may  receive  in  and  cancel  all  or 
any  of  the  mortgages  granted  under  the  trusts  of  any 
former  Act  for  the  same  turnpike  road,  or  any  pmt 
thereof,  and  instead  and  in  lieu  thereof  give  and  ezecnfea 
another  mortgage  or  other  mortgages,  at  the  expence  of 
the  parties  requiring  the  same. 

Power  to  renew  mortgages  which  are  lost  or  miilaid  ■ 
By  Section  IS,  of  the  same  Act,  It  is  enacted.  That  ki 
all  cases  where  it  shall  appear  by  the  books  kept  by  tb^ 
derk  or  treasuirer  to  the  trustees  of  any  turnpike  voad» 
or  by  any  satisfactory  evidence  adduced  at  any  meeting  of 
such  trustees,  that  any  person  or  persons  is  or  are  a  even 
ditor  or  creditors  on  security  of  the  tolk  authorized  Vv 
any  local  TurnpSke  Act  to  be  taken,  and  that  the  mort? 
gage  or  assignment  of  the  tolls  for  securing  any  such  suan 
or  sums  of  money  has  been  lost,  mislaid,  or  by  acddeot 
destroyed,  it  shall  be  lawful  for  the  said  trustees,  or  any 
three  or  more  of  them,  to  execute,  $it  the  expence  of  the 
person  or  persons  applying  for  the  same,  an  assigniomt 
of  the  tolls  by  any  such  local  Turnpike  Act  grantedf  fiw 
the  sum  or  sums  of  money  mentioned  in  such  original 
assignment  or  transfer;  and  every  assignment  to  be 
executed  shall  be  valid  and  efiectual  for  the  purposes 
thereby  intended. 

Trustees  not  to  be  personally  liable  on  mortgagesm'r^ 
By  Stat.  4  Geo.  4.  c.  95.  s.  61,  It  is  provided.  That  the 
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trustees  for  making  or  maintdning  any  turnpike  road^ 
shall  not  be  personally  subject  to  or  liable  to  be  charged 
with  the  payment  of  any  sum  or  sums  of  money ,  by  rea- 
son of  their  having  signed  or  executed  any  mortgage  or 
assignment  by  way  of  mortgage,  or  other  security  to  be 
made  by  virtue  or  in  pursuance  of  any  Act  for  making  or 
maintaining  any  turnpike  road: — Provided  that  in  case 
any  action,  suit,  or  prosecution  shall  be  brought  or  com- 
menced against  any  such  trustee,  for  any  thing  done  by 
virtue  or  in  pursuance  of  Stat.  3  Geo.  4.  c.  126,  or  this 
Act,  or  any  such  Act  for  making  or  maintaining  any 
turnpike  road,  all  the  costs,  charges,  and  expences  of  de- 
fending such  action,  suit,  or  prosecution,  or  which  such 
trustee  shall  incur  in  consequence  thereof,  shall  be  de- 
frayed out  of  the  tolls  arising  on  the  turnpike  road  for 
which  such  trustee  shall  act. 


Eighthly  :  Certain  Miscellaneous  Regulations  as  to 
repair  of  Turnpike  Roads,  and  as  to  the  execution 
of  the  Acts. 

.  As  to  the  tires  of  wheels. — By  Stat.  4  Geo.  4.  c.  95. 
a*  8j  It  is  enacted.  That  from  and  after  the  1st  day  of 
January,  18^,  the  several  nails  of  the  tire  or  tires  of 
the  wheels  of  every  waggon,  wain,  cart,  or  other  such 
eaniage,  used  or  drawn  on  any  turnpike  road,  shall  be 
90  countersunk  as  not  to  project  beyond  one  quarter  of 
$XL  inch  above  any  part  of  the  surface  of  such  tire  or 
tiiet  ^-«And  if  any  waggon,  cart,  or  other  such  carriage, 
ahaO,  from  and  after  the  said  1st  day  of  January,  18%, 
be  dr^wn  or  used  on  any  turnpike  road,  with  any  wheel 
or  wheels  made,  constructed,  or  being  otherwise  than 
at  heveinbe&re    last   described,  ^  the  owner  or  owners 
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thereof  shall  forfeit  any  sum  not  exceeding  40«.,  and 
every  driver  thereof  any  sum  not  exceeding  20s,  for  each 
and  every  time  that  such  waggon,  cart,  or  other  such 
carriage  shall  be  used  or  drawn  on  any  turnpike  road. 

Carriages  used  on  railways  not  to  be  drawn  on  tmrm* 
pike  roads, — By  Section  I69  If  any  waggon  or  cart  bmlt 
or  constructed  to  be  and  usually  used  on  any  railway  or 
tram-road|  shall  be  drawn  or  pass,  loaded,  on  any  turn- 
pike road,  out  of  and  away  from  such  railway  or  tram- 
road^  for  the  distance  of  more  than  100  yards,  the  ovmer 
or  proprietor  of  every  such  waggon  or  cart  shall  forfeit 
and  pay  the  sum  of  40«.,  and  the  driver  thereof,  not 
being  the  owner,  the  sum  of  2Qs,  for  each  and  every 
time  such  waggon  or  cart  shall  be  so  drawn  and  pass. 

As  to  the  period  for  watering  roads, — By  Stat.  3  Geo.  4w 
c.  126.  s.  120,  After  reciting  that  by  several  Acts  of  Par- 
liament relating  to  particular  turnpike  roads,  power  is 
given  to  the  trustees  to  water  the  roads  during  certain 
months  in  the  year,  and  to  take  additional  tolls  on  ac- 
count of  the  said  watering,  and  the  time  specified  in  such 
Acts  has  been  found  in  many  instances  too  limited  to 
afford  to  the  public  all  the  advantages  which  might  be 
derived  from  watering  the  said  roads ; — It  is  enacted,  that 
whenever  an  Act  or  Acts  has  or  have  been  passed  to 
enable  the  trustees  of  any  turnpike  road  or  roads  to  water 
the  same  or  any  part  thereof,  and  to  take  an  additional 
toll  for  such  watering  during  a  limited  time,  in  the  said 
Act  or  Acts  specified,  it  shall  be  lawful  for  the  trustees 
of  the  said  road  or  roads,  at  any  general  meeting  held 
for  that  purpose,  to  order  that  such  part  of  the  said 
road  or  roads  as  by  the  local  Act  or  Acts  relating  to  the 
same  is  allowed  or  directed  to  be  watered,  and  a  certain 
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additional  toll  to  be  taken  for  such  watering,  shall  be 
watered,  and  the  said  additional  toll  for  watering  the 
same  may  be  demanded  and  taken  for  any  time  between 
the  Ist  day  of  March  in  every  year,  and  the  1st  day  of 
November  following;  and  the  said  trustees  shall  have, 
and  they  are  hereby  authorized  to  exercise  and  enforce 
all  the  powers,  authorities,  remedies,  and  penalties  for 
collecting  the  said  additional  tolls  for  watering  the  roads 
during  the  time  aforesaid,  as  they  now  by  law  have  for 
any  other  tolls  which  may  be  demanded  and  collected  on 
the  said  roads. 

What  shall  be  deemed  the  centre  of  the  ro€ui, — By 
Section  124,  After  reciting  that  doubts  may  arise  as  to 
what  is  to  be  deemed  the  road,  or  the  centre  of  the 
road; — It  is  enacted,  that  where  in  this,  or  any  other 
Act  of  Parliament  relating  to  turnpike  roads,  any  matter 
or  thing  is  directed  or  forbidden  to  be  done  within  a 
certain  distance  of  the  centre  of  the  road,  that  portion 
of  ground  shall  be  deemed  and  taken  to  be  the  road, 
which  has  been  maintained  by  the  trustees  as  hard  road, 
and  repaired  with  stones,  gravel,  or  other  materials  used 
in  forming  roads,  for  six  months  immediately  preceding 
any  offence  committed  against  such  regulations ;  and  the 
centre  of  the  road  shall  be  the  middle  of  such  hard  road, 
where  a  Hne  being  drawn  along  the  road  or  a  point 
marked,  an  equal  number  of  feet  of  hard  road  which 
have  been  so  maintained  and  repaired  as  aforesaid,  for 
six  months  before,  shall  be  found  on  each  side  of  such 
line  or  mark: — Provided  always,  that  nothing  herein  con- 
tained shall  authorize  any  person  or  persons  to  inclose 
or  make  any  encroachment  on  any  waste  lands  or  grounds 
lying  on  the  side  of  any  turnpike  road,  being  part  of  the 
highway,  and  over  which  the  king's  subjects  have  been 
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uaed  and  accustomed  to  pass ;  but  every  person  who  shall 
inclose  such  waste  lands  and  grounds,  or  obstruct  the 
right  of  passage  over  the  same,  shall  continue  and  be 
subject  to  the  same  process  and  penalties  as  if  tliis  Act 
had  not  been  made. 

Power  to  truHeet  to  order  skid-pans  to  be  used  wUk 
locked-wbeels. — By  Section  126,  It  shall  be  lawful  to  and 
for  the  trustees  of  every  turnpike  road,  at  any  meeting 
to  be  held  for  that  purpose,  on  ten  days*  notice  in  writing 
of  such  meeting  being  affixed  upon  the  tumpike-gatea 
on  the  road,  and  they  are  hereby  authorized  and  em- 
powered, from  time  to  time  as  they  shall  think  fit,  to 
order  and  direct  that  in  all  cases,  where  any  waggon  or 
cart  shall  descend  any  hill  or  hills  on  the  said  road  with 
either  of  the  wheels  locked,  a  skid-pan  or  slipper  shall 
be  used  or  placed  at  the  bottom  of  such  wheel  during 
the  whole  time  of  its  being  so  locked,  in  such  manner 
as  to  prevent  the  said  road  from  being  destroyed  or  in* 
jured  by  the  locking  of  such  wheel ;  and  it  shall  be  lawful 
for  the  said  trustees  from  time  to  time  to  repeal,  alter,  or 
renew  such  order  as  they  shall  think  necessary  :-^And 
whilst  any  such  order  so  to  be  made  as  aforesaid  shaU 
be  in  force,  every  person  who  shall  drive  or  act  as  tiie 
driver  of  any  waggon  or  cart  down  any  hill  or  hiUs, 
with  either  of  the  wheels  locked,  and  without  using  such 
skid-pan  or  slipper  at  the  bottom  of  such  wheel,  ii| 
manner  aforesaid,  shall,  for  every  such  ofience,  forfeit 
any  sum  not  exceeding  90s.: — Provided  always,  that  a 
copy  of  such  order  shall  be  affixed  on  all  the  turnpikes 
standing  on  such  road,  for  thirty  days  at  least  before 
the  same  shall  be  in  forcer 

Power  to  make  causeways  ;  and  to  substitute  bytHrontds^ 
during  the  titne  of  repair ^  %c. — By  Section  111,  It  shall 
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be  lawful  for  the  trustees  to  make  and  keep  in  repair, 
or  cause  to  be  made  and  kept  in  repair,  any  causeway 
or  causeways  for  the  use  of  foot  passengers  in,  upon,  or 
on  the  sides  of  the  turnpike  road,  in  such  manner  as  they 
shall  think  proper : — And  also  to  make  or  cause  to  be 
made  a  road  through  the  grounds  adjoining  to  any  ruinous 
or  narrow  part  of  any  turnpike  road  (not  being  the  site 
or  ground  whereon  any  house  or  houses  stand,  nor  being 
a  yard,  garden,  park,  paddock,  planted  walk,  or  avenue 
to  any  house,  or  any  inclosed  ground  planted  and  set 
apart  as  a  nursery  for  trees),  to  be  made  use  of  by  all 
passengers,  cattle,  and  carriages,  as  a  public  highway, 
whilst  the  old  road  is  repairing  or  widening,  and  till 
such  time  as  it  shall  be  convenient  for  passengers  and 
carriages  to  pass  along  the  same,  making  such  recompence 
to  the  owners  and  occupiers  of  such  private  grounds  for 
the  damages  they  shall  or  may  thereby  sustain,  as  shall 
be  adjudged  reasonable  by  the  trustees  of  the  road  under 
repair  or  alteration ;  and  in  case  of  any  difference  con- 
cerning such  damages  between  such  owners  or  occupiers 
and  such  trustees,  then  it  shall  be  lawful  for  any  two 
or  more  justices  of  the  peace  acting  in  and  for  the  county 
wherein  such  grounds  shall  be  situate,  on  fourteen  days' 
notice  in  writing  being  given  by  either  party  to  the  other, 
to  settle,  adjudge,  and  finally  determine  what  recompence 
shall  be  made  to  such  owners  and  occupiers  for  the  da- 
mage they  shall  have  sustained  as  aforesaid. 

Trustees  not  to  make  or  repmr  paved  causeways 
ihraugh  any  town  or  village. — By  Section  112,  Nothing 
herein  contained  as  to  the  making  or  maintaining  any 
causeway  or  ibot-path,  or  any  other  matter  or  provision 
in  this  Act,  shall  extend,  or  be  deemed  or  construed  to 
extend  to    authorize  or  empower  any  trustees  of  any 
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turnpike  road  to  lay  down,  continue,  repiur,  or  maintaiD 
any  pavement,  or  any  paved  or  pitched  causeway  or  foot- 
path, in,  or  upon,  or  at  the  side  of  any  turnpike  road, 
within  any  town,  village,  or  hamlet  where  such  turnpike 
road  shall  pass  through  the  same,  unless  provision  shall 
have  been  or  shall  be  specially  made  for  that  purpose  in 
the  Act  or  Acts  of  Parliament  under  which  such  turnpike 
roads  shall  be  made,  maintained,  or  repaired ;  but  in 
default  of  such  provision,  all  and  every  such  pavement, 
paved  or  pitched  causeway,  or  footpath,  within  such 
town,  village,  or  hamlet,  shall  be  made,  repaired,  and 
maintained,  by  and  at  the  costs  of  the  inhabitants  of 
such  town,  village,  or  hamlet,  or  by  such  other  persons 
as  shall  be  in  anywise  liable  to  make,  maintain,  and  re- 
pair the  same. 

Regulations  as  to  the  maintenance  of  ditches^  drains^  fc. 
By  Sect,  113,  Ditches,  drains,  or  water-courses  of  ft 
sufficient  depth  and  breadth  for  the  keeping  all  turnpike 
roads  dry,  and  conveying  the  water  from  tlie  same,  shall 
be  made,  scoured,  cleansed,  and  kept  open,  and  suffi- 
cient trunks,  tunnels,  plats,  or  bridges  shall  be  made 
and  laid  where  any  carriage-ways  or  foot-ways  lead  out 
of  the  said  turnpike  roads  into  the  lands  or  grounds  ad- 
joining thereto,  by  the  occupier  or  occupiers  of  such 
lands  or  grounds;  and  every  person  who  shall  occupy 
any  lands  or  grounds  adjoining  to  or  lying  near  such 
turnpike  road  through  which  the  water  hath  used  to 
pass  from  the  said  turnpike  road,  shall  and  is  hereby 
required,  from  time  to  time  as  often  as  occasion  shall  be, 
to  open,  cleanse,  and  scour  the  ditches,  water-courses, 
and  drains,  for  such  water  to  pass  without  obstruction  t 
And  every  person  making  default  in  any  of  the  matters 
or  things  aforesaid,  after  ten  days'  notice  to  him  given. 
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shall,  for  every  such  ofience,  forfeit  any  sum  not  exceed- 
ing ^5. 

By  Section  115,  In  all  cases,  where  any  gutter,  drain, 
sink,  sewer,  or  under-drain,  made  or  hereafter  to  be 
made  under  or  at  the  sides  or  near  any  turnpike  road, 
shall  be  used  as  well  for  the  conveyance  of  the  water 
from  such  turnpike  road,  as  for  conveying  water,  filth, 
or  other  matters  from  the  houses  or  premises  of  the  in- 
habitants of  any  town,  hamlet,  village,  street,  or  place, 
and  no  specific  mode  of  repair,  or  persons  liable  to  the 
expences  of  maintaining  the  same,  shall  be  appointed, 
the  expence  of  maintaining  and  repairing  such  gutter, 
drain,  sink,  sewer,  or  under-drain,  shall  be  borne  and 
defrayed  equally  or  in  proportions  by  the  trustees  of  such 
turnpike  road  and  the  inhabitants  of  the  town,  hamlet. 
Tillage,  street,  or  place  using  the  same : — And  in  order 
to  ascertain  the  proportion,  and  recover  such  expences, 
the  surveyor  of  the  turnpike  road,  under  or  at  the  sides 
or  near  to  which  such  gutter,  drain,  sink,  sewer,  or 
under-drain  shall  be  situated,  shall,  as  often  as  shall  be 
requisite,  repair  the  same,  and  shall  then  make  out  an 
account  of  the  costs  and  expences  of  such  reparation, 
and  produce  the  same  to  any  two  or  more  justices  of  the 
peace  acting  for  the  county  where  such  gutter,  drain, 
sink,  sewer,  or  under-drain,  or  so  much  thereof  as  shall 
be  repaired,  shall  lie: — And  it  shall  be  lawful  for  the 
said  justices,  and  they  are  hereby  authorized  and  em- 
powered to  examine  the  accounts  and  statements  to  be 
produced  to  them,  and  to  inquire  as  to  the  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  and  to 
proportion  the  amount  to  be  paid  by  the  trustees  of  the 
turnpike  road,  and  by  the  inhabitants  and  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  respec- 
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tiTely,  and  to  fix  and  ascertain  the  amount  of  such  pro- 
portion as  they  the  said  justices  shall  deem  just  and 
reasonable  to  be  paid  by  the  said  several  parties  respec- 
tively : — And  if  any  person  shall  neglect  or  refuse  to  pay 
the  sum  directed  by  the  said  justices  to  be  paid  by  him, 
the  same  shall  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  so  neglecting  or  refusing,  by 
a  warrant  under  the  hands  and  seals  of  any  two  or  more 
justices  of  the  peace  acting  for  the  county  where  such 
person  or  persons  shall  reside. 

By  Siai.  4  Geo.  4.  c.  95.  s.  67,  It  shall  be  lawful  for  the 
surveyor  and  surveyors  and  such  other  person  and  persons 
as  shall  be  appointed  by  the  trustees  of  any  turnpike  road, 
from  time  to  time  to  cut,  make,  or  maintain  drains  or  water- 
courses upon  and  through  any  lands  lying  contiguous  to 
any  such  road,  and  also  to  make  ditches  in  such  places 
and  in  such  manner  as  such  surveyor  and  surveyors,  by 
order  of  such  trustees,  shall  judge  necessary ;  and  make 
sufficient  fences  and  barriers,  and  other  erections,  on  any 
part  or  parts  of  the  said  road,  in  order  to  prevent  any 
rivulet  or  current  of  water  from  flooding  the  same,  as 
such  surveyor  or  surveyors  shall  judge  necessary;  making 
such  satisfaction  to  the  owners  or  occupiers  of  such  lands 
so  to  be  used,  cut  through,  or  built  upon,  for  the  damages 
which  they  or  any  of  them  may  sustain  thereby,  as  such 
trustees  shall  judge  reasonable  ;  and  in  case  of  any  dif- 
ference between  such  owners  or  occupiers  and  such  trus- 
tees touching  such  damages,  the  same  shall  be  finaDy 
settled  by  any  two  or  more  justices  of  the  peace  for  the 
county  in  which  such  road  shall  lie  or  be  situate  (a). 


( a  )  See  Sutton  v.  Clarke,  6  Taunt.  29.^1  ^anh.  4t9,  S.  C.    ssJ 
aute,  p.  SOS. 


^ 
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As  io  ike  pnmimg  cf  irees  amd  hedges. — Bj  S^aimie 
SGeo.  4.  c.  126.  s.  116,  It  is  enacted.  That  the  owners 
or  occnpien  of  the  land  next  adjoining  to  every  turnpike 
road  shaD  cut,  prune,  and  trim  their  hedges  to  the  height 
of  six  feet  from  the  surface  of  the  ground ;  and  also  cut 
down,  pnme,  or  lop  the  branches  of  trees,  bushes,  and 
ahmbs  growing  in  or  near  such  hedges,  or  other  fences 
adjacent  thereto,  (such  fences,  trees,  bushes,  or  shrubs, 
not  being  in  any  garden,  orchard,  plantation,  walk,  or 
aFenoe  to  a  house,  nor  any  tree,  bush,  or  shrubs  being 
an  ornament  or  shelter  to  a  house,  unless  the  same  shall 
hang  orer  the  road,  or  any  part  thereof,  in  such  a  manner 
as  to  impede  or  annoy  any  carriage  or  person  traTeHing 
thereon,)  in  such  manner,  that  the  turnpike  road  shall  not 
be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and 
wind  may  not  be  excluded  from  such  turnpike  road  to  the 
damage  thereof: — And  if  such  owner  or  occupier  shall 
not  within  ten  days  after  notice  given  by  the  surveyor 
fbr  that  purpose,  cut,  prune,  and  trim  such  hedges,  or 
cut  down,  prune,  or  trim  such  branches  of  trees,  bushes, 
and  shrubs  in  manner  aforesaid,  it  shall  be  lawful  for  the 
said  surveyor  and  he  is  hereby  required  to  make  complaint 
thereof  to  some  justice  of  the  limit  where  such  turnpike 
road  shall  lie,  who  shall  summon  the  occupier  of  such 
lands  before  him  to  answer  the  said  complaint ;  and  if  it 
shall  appear  to  such  justice  that  such  occupier  has  not 
complied  with  the  requisites  of  this  Act  in  that  behalf^  it 
shall  be  lawful  for  such  justice,  upon  hearing  the  sur- 
veyor and  occupier  of  such  land,  or  his  agent,  (or  in  de- 
fault  of  his  appearance,  upon  having  due  proof  of  the 
service  of  such  summons,)  and  considering  the  circumh 
stances  of  the  case,  to  order  such  hedges  to  be  cut, 
trimmed,  and  pruned,  and  such  branches  of  trees,  bushes, 
and  shrubs  to  be  cut  down,  or  pruned,  or  trimmed,  in 


S20  REPAIR   OF   TURNPIKE   ROADS. 

Buch  manner  as  may  best  answer  the  purposes  aforesaid  : 
And  if  the  occupier  of  such  lands  shall  not  obey  such 
order  within  ten  days  after  it  shall  have  been  made,  and 
he  shall  have  had  due  notice  thereof,  he  shall  forfeit  the 
sum  of  2s.  for  every  twenty-four  feet  in  length  of  such 
hedge  which  shall  be  so  neglected  to  be  cut,  trimmed,  and 
pruned,  and  the  sum  of  2d,  for  every  tree,  bush,  or  shrub 
which  shall  be  so  directed  to  be  cut  down,  pruned,  or 
trimmed: — And  the  surveyor,  in  case  of  such  default 
made  by  the  occupier,  shall  and  he  is  hereby  required  to 
cut,  prune,  and  trim  such  hedges,  and  to  cut  down, 
prune,  or  trim  such  branches  of  trees,  bushes,  and  shrubs, 
in  the  manner  directed  by  such  order ;  and  such  occu- 
pier shall  be  charged  with  and  pay,  over  and  above  the 
said  penalties,  the  charges  and  expences  of  doing  the 
same,  or  in  default  thereof,  such  charges  and  expences 
shall  be  levied,  together  with  the  said  forfeitures,  upon 
his  goods  and  chattels,  by  warrant  from  a  justice  of  tlie 
peace,  in  such  manner  as  is  authorized  for  forfeitures 
incurred  by  virtue  of  this  Act  (a). 

But  by  Section  117,  No  person  shall  be  compelled,  nor 
any  surveyor  permitted,  by  virtue  of  this  Act,  to  cut  or 
prune  any  hedge,  at  any  other  time  than  between  the  last 
day  of  September  and  the  last  day  of  March. 

As  to  the  erection  of  mile-stones,  ^c, — By  Section  1 19, 
The  said  trustees  shall  cause  stones  or  posts  to  be  set  up 
or  placed  in  or  near  the  sides  of  every  turnpike  road,  at 
the  distance  of  one  mile  from  each  other,  denoting  the 
distance  of  any  and  every  such  stone  or  post  from  any 
town  or  place  ;  and  also  such  direction-post  at  the  several 

(  a  )  By  8.  141.    Sec  post,  Chapter  VI.  Section  III. 
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roads  leading  out  of  any  such  road,  or  at  any  crossings, 
tqmingSy  or  terminations  thereof,  with  such  inscriptions 
thereon  denoting  to  what  place  or  places  the  said  roads 
respectively  lead,  of  such  height  or  size,  and  to  be  erected 
in  such  situations  as  they  the  said  trustees  shall  think 
proper ;  and  also  to  cause  to  be  painted  in  legible  cha- 
racters, on  some  wall  or  board  at  the  entrance  of  every 
town  or  village,  the  name  of  such  town  or  village ;  and 
shall  also  cause  stones  to  be  put  up  marking  the  boun- 
daries of  parishes  where  any  such  boundaries  shall  cross 
any  turnpike  road ;  and  from  time  to  time  to  repair  or 
renew  such  stones,  posts,  and  boards,  and  keep  and  con- 
tinue legible  the  inscriptions  on  such  stones,  posts,  walls» 
and  boards  respectively : — And  if  any  person  shall  wQfuUy 
break,  cut  down,  pull  up,  or  damage  any  such  posts, 
stones,  or  boards,  or  shall  obliterate,  deface,  spoil,  or 
destroy  all  or  any  of  the  letters,  figures,  or  marks,  which 
shall  be  inscribed  or  painted  thereon,  or  on  any  such  walls, 
and  be  thereof  convicted  before  any  justice  of  the  peace 
for  the  county  where  such  offence  shall  be  committed,  by 
the  confession  of  the  party,  or  by  the  oath  of  one  credible 
witness,  such  person  so  offending  shall  forfeit  and  pay  any 
sum  not  exceeding  «£10  for  every  such  offence. 

Power  to  administer  oaths. — By  Stat.  3  Geo.  4.  c.  126. 
8.  146,  Where  any  oath  or  affirmation  is  by  this  or  any 
Act  relating  to  turnpike  roads  required  and  directed 
to  be  made  or  taken,  the  justices  of  the  peace  of  any 
county  or  place,  or  the  trustees  of  any  turnpike  road, 
(as  the  case  may  be,)  and  according  to  the  several  juris- 
dictions herein  given  to  them  respectively  as  aforesaid, 
shaU,  and  they  are  hereby  respectively  empowered  to 
administer  the  same. 
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Power  to  consent  to  turnpike  bill  by  qffidavii. — By  Siai. 
SGeo.  4.  c.  126.  s.  151 ,  It  is  enacted,  That  all  persons 
concerned  or  interested  in  any  bill  for  making  or  repairing 
any  turnpike  road,  or  for  widening  or  diverting  such  road, 
may  signify  their  consent  to  the  same  by  aflSdavit,  taken 
and  authenticated  according  to  the  form  hereinafter  pie- 
scribed,  unless  the  committee  of  either  House  of  Par- 
Uament  to  whom  such  bill,  or  the  petition  of  such  biQ 
shall  be  referred,  shall  otherwise  order. 

And  by  Section  152,  It  shall  be  lawful  for  any  one  or 
more  justice  or  justices  of  the  peace,  or  master  or  masters 
extraordinary  in  Chancery,  to  take  affidavits  on  oath  or 
affirmation  (which  oath  or  affirmation  such  justice  or  jus- 
ticeSy  or  master  or  masters  extraordinary  in  Chancery,  is 
and  are  hereby  authorized  and  empowered  to  administer) 
of  the  answers  that  may  be  given  by  the  owners  and 
occupiers  of  lands,  on  applications  made  to  them  for  their 
consent  to  such  bills ;  and  every  affidavit  shall  be  in  the 
form  following,  as  near  as  the  circumstances  of  the  case 
will  admit : — 

A.  B.  of ,  maketh  oath,  and  saith,  that  he  did 

apply  to  CD.,  who  /le  believes  to  be  the  owner  of  [set 
out  the  property  ]  being  part  of  the  lands  through  wkiek 
the  intended  turnpike  road  from  E.  to  F.  is  to  be  carried^ 
[or  tfie  alteration  to  be  made  as  the  case  maybe,]  emd 
that  he  received  from  such  owners  the  answers  set  forth 
in  the  paper  Itereunto  annexed. 

(Signed)  A. B. 

Sworn  [or,  solemnly  affirmed"]  before  me  [as  in  the 
other  forms  hereinbefore  set  forth.] 

As  witness  my  hand  and  seaL 
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And  no  siuA  affidavit  as  afiareaaid  shall  be  subject  or 
BaUe  to  any  stamp  duty  now  payable  by  any  Act  or  Acts 
of  P^uiiament,  orwhich  shaU  hereafter  be  unposed,  unless 
specially  named  and  made  subject  thereto  by  the  Act  ot 
Acts  of  Parliament  imposing  the  same. 

By  SeeHcn  158,  Proof  of  the  hand-writing  of  any  jus- 
tice of  the  peace,  or  master  extraordinary  in  Chancery, 
before  whom  any  such  affidavit  shall  be  made  as  aforesaid, 
diall  be  sufficient  evidence  of  the  signature  of  such  justice 
or  master  extraordinary  before  any  conunittee  of  either 
House  of  Parliament,  without  any  witness  being  produced 
who  was  present  at  the  time  when  such  affidavit  wasmade, 
and  without  a  witness  being  produced  to  prove  that  such 
justice  of  the  peace,  or  master  extraordinary  in  Chancery, 
before  whom  such  affidavit  was  made,  was,  at  the  time  of 
making  such  affidavit,  a  justice  of  peace  or  master  extra- 
ordinary in  Chancery. 

Forms  of  proceedings y  %c. — By  Stai.  3  Geo.  4.  c.  1£& 
s*  148,  It  is  enacted.  That  the  forms  of  proceeding  re- 
lative to  the  several  matters  contained  in  this  Act,  which 
are  set  forth  and  expressed  in  the  Schedule  hereunto  an- 
nexed, may  be  used  upon  all  occasions,  with  such  ad- 
ditions and  variations  only  as  may  be  necessary  to  adapt 
them  to  the  particular  exigencies  of  the  case,  and  that  no 
objection  shall  be  made  or  advantage  taken  for  want  of 
form  in  any  such  proceedings  by  any  person  or  persons 
whomsoever. 

PenaUies,  forfeitures^  %c. — As  to  the  mode  of  en- 
forcing the  payment  of  penalties,  forfeitures,  &c.,  and  the 
application  of  the  money  received  thereby,  I  must  refer 
to  the  Sixth  Chapter  of  this  Treatise,  Section  III. 

X    2 
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AppedL — In  the  same  division  of  the  Sixth  Chajlter 
will  also  be  noticed  the  power  of  appeal,  which  is  afforded 
by  the  Legislature  to  persons  aggrieved  by  any  thing  done 
under  colour  of  the  Turnpike  Acts. 

Section  III. 

The  laio  of  repair ,  as  U  regards  public  bridges* 

It  is  been  already  stated,  in  the  First  Chapter,  that  a 
public  bridge  is  a  highway  (a).  And  it  follows,  therefore, 
that  those  principles  of  the  common  law,  which  relate  to 
highways  in  general,  are  alike  applicable  to  public  bridges. 
But  although  the  principles  are  the  same,  yet,  from  a  dif- 
ference in  the  nature  of  the  respective  objects  of  their 
operation,  their  reduction  to  practice  in  the  one  case  varies 
from  that  in  the  other ;  especially  in  two  points,  viz.  as  to 
the  evidence  necessary  to  establish  the  public  nature  of  a 
bridge  or  of  a  common  highway,  and  as  to  the  burthen  of 
their  repair.  I  shall  accordingly  proceed  to  consider  Ist, 
The  nature  of  a  public  bridge ;  and  2dly,  The  liability  to 
keep  it  in  repair.  The  former  of  these  subjects  should, 
in  strictness  of  arrangement,  have  been  discussed  when 
we  were  reviewing  the  law  as  to  the  nature  and  origin*  of 
highways  in  general :  but  it  appears  preferable,  for  prac- 
tical purposes,  to  treat  of  the  whole  law  of  bridges,  as 
far  as  it  is  distinct  from  that  of  other  highways,  under 
one  connected  view. 

First.  As  to  the  nature  of  a  public  bridge. 

A  common  way  may,  with  the  consent  of  the  proprietor, 
be  at  once  subjected  to  general  user,  without  any  antecedent 

(  a  )  See  ante,  p.  4. 
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act  to  bring  it  into  existence.  But  a  bridge  must  have 
been  erected  before  it  can  be  traversed;  and  this  dis- 
tinction is  the  foundation  of  all  the  difference  between 
the  two  cases. 

We  have  seen  that  the  public  quaUtyof  a  highway  is 
not  varied  firom  the  circumstance  of  the  locus  in  quo  being 
a  carriage  way,  or  merely  a  road  for  foot  or  horse  pas- 
sengers. And  in  the  case  of  Rex  v.  The  InhabitanU  of 
'the  County  of  Salop  (a),  the  same  point  was  decided 
with  regard  to  public  bridges.  The  bridge  in  question 
-was  a  horse  bridge,  which  was  presented  by  a  jusdce 
of  the  peace  for  want  of  repair.  There  was  no  proof  of 
any  previous  repairs ;  but  the  bridge  was  of  public  utility. 
The  question  therefore  was,  whether  the  inhabitants  of 
the  county  were  liable  primd  facie  to  repair  this  horse 
and  foot  bridge,  the  same  as  if  it  were  a  carriage  bridge. 
'And  Lord  EUenborough,  C.  J.  said,  ^^  There  is  no  doubt 
a  pubUc  footway  or  bridleway  is  a  highway,  it  is  a  high- 
way for  foot  passengers,  or  for  horse  passengers ;  and  the 
-parish  is  bound  to  repair  it  till  they  can  thrown  the  onus 
upon  others.  So  all  public  bridges  are  primd  facie  t^ 
pairable  by  the  inhabitants  of  the  county,  without  dis- 
tinction of  foot,  horse,  or  carriage  bridges,  unless  they 
can  shew  that  others  are  bound  to  repair  particular 
bridges.** 

For  an  elucidation  of  the  question,  whether  an  ancient 

-bridge  be  a  public  or  a  private  one,  it  will  be  sufficient  to 

•refer  to  that  part  of  this  Treatise,  where  it  is  endeavoured 

to  point  out  the  nature  of  public  highways  in  general. 

But  it  is  a  matter  of  greater  nicety  to  decide,  whether  a 

(  a  )  13  East,  95, 
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newly-erected  bridge  shall  be  repaired  by  the  public,  or 
by  the  individual  who  has  built  it  The  following  cases, 
however,  tend  to  explain  this  part  of  the  subjectj  in 
perfect  consistency  with  the  principles  which,  in  this  re- 
spect, regulate  highways  in  general. 

Lord  Coke  says  (a),  If  a  man  make  a  bridge  for  the 
common  good  of  all  the  subjects,  he  is  not  bound  to 
repair  it:  for  no  particular  man  is  bound  to  reparation  of 
bridges  by  the  common  law,  but  by  tenure  or  prescription. 

The  public  benefit,  then,  is  the  grand  criterion.  If  a 
man  erect  an  useless  or  a  mere  ornamental  bridge,  neither 
he  nor  the  public  are  bound  to  maintain  it.  Also  if  the 
bridge  is  principally  for  the  benefit  of  its  founder,  and  is 
only  collaterally  of  service  to  others,  the  public  incur  no 
liability  with  respect  to  it.  But  where  it  is  of  general 
utility,  the  public  who  reap  the  benefit,  ought  to  sustain 
the  burthen  of  repairing  it. 

Thus  in  Rex  v.  The  West  Riding  of  Yorkshire  (6), 
which  was  an  indictment  for  not  repairing  a  public  bridge 
called  Gbisbume  Bridge,  it  appeared,  that  there  was  w 
ancient  foot-bridge,  which  the  inhabitants  of  Glusbume 
had  always  repaired.  They,  being  desirous  of  having 
a  bridge  for  carts  and  carriages,  applied  to  the  Creneral 
Quarter  Sessions,  and  a  contribution  was  granted  towards 
building  a  new  bridge ;  but  the  order  provided  that  nothing 
therein  contained  should  extend  to  charge  the  inhabitanti 
of  the  said  riding,  in  time  to  come,  with  the  reparation 
of  the  said  intended  bridge.  The  inhabitants  of  Glua- 
bume  built  the  bridge  in  question,  which  was  of  public 

(a)  2 Inst.  701. 

(6)5  nurr.  259i.— 2  Black.  686,  S.  C 
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utility,  and  was  afterwards  used  constantly  by  aU  persons. 
The  ancient  bridge  stood  about  sixty  yards  below  the 
new  bridge  in  the  same  highway.  And  the  Court  held, 
that  the  new  bridge  was  for  the  common  benefit  and 
utility  of  the  county ;  and  therefore  came  within  the  rule, 
**  that  if  a  man  builds  a  bridge,  and  it  becomes  useful  to 
the  county  in  general,  the  county  shall  repair  it."  The 
common  law  therefore  attached  upon  this  bridge;  and 
the  county  ought  to  repair  it 

In  the  above  case,  1  Roll.  Ab.  368,  Bridgesy  pL  2, 
was  cited,  arguendo,  which  is,  that  if  a  man  erects  a  mill 
for  his  own  profit,  and  makes  a  new  cut  for  the  water  to 
come  to  it,  and  makes  a  new  bridge  over  it,  and  the  sub- 
jects are  to  go  over  this  as  over  a  common  bridge ;  this 
bridge  ought  to  be  repaired  by  him  who  has  the  mill,  and 
not  by  the  county ;  because  he  erected  it  for  his  oum 
benefit  {a).  This  case,  Mr.  Justice  Aston  in  giving  judg- 
ment did  not  deny,  but  endeavoured  to  distinguish  it  from 
the  one  then  before  the  Court.  The  principle  however 
there  laid  down,  appears  to  be  completely  opposed  to  the 
decision  in  Rex  v.  The  Inhabitants  of  the  County  of  Gla* 
mofgan  (i),  where  the  defendants  pleaded  to  an  indict- 
ment for  not  repairing  a  public  bridge,  that  H.  M.  esq. 
being  seised  of  certain  tin  works,  for  his  private  benefit 
and  utility,  and  for  making  a  commodious  way  to  his 
tin  works,  erected  the  bridge ;  and  that  he  and  SirH.  M. 
hiB  son,  and  their  tenants  enjoyed  a  way  over  the  bridge 
for  their  private  benefit  and  advantage,  and  therefore  that 


(«)  See  a  full  account  of  this  that  no  sach  question  as  supposed 
eaie,  taken  from  the  record,   as  by  Lord  RoUe  was  ever  directly  or 
given  by  Lord  Ellenborongb,  in  indirectly  decided,  or  could  pro- 
Rex  V.  The  Inhabitants  of  Kent,  p^rly  be  in  question. 
2  M .  &  S.  513,  whereby  it  appears,  (6)2  East,  356,  note. 
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Sir  H.  M.  ought  to  repfur.  Upon  the  trial  before  Lord 
Kenyon,  the  facts  alleged  in  the  plea  were  proved ;  and 
also  that  the  business  of  the  tin  works  could  not  be  carried 
on  without  the  use  of  the  bridge.  But  it  also  appearing, 
that  the  public  had  constantly  used  the  bridge  from  the 
time  of  its  being  built^  his  Lordship  directed  the  jury  to 
find  a  verdict  for  the  Crown,  viz.  that  the  inhabitants  of 
the  county  were  bound  to  repair ;  which  they  did  accord* 
ingly ;  and  the  verdict  was  never  disturbed. 

In  Rex  V.  The  Inhabitants  of  the  County  of  Buds  (a), 
the  defendants  were  indicted  for  not  repairing  a  bridge 
called  Da/cAe/ Bridge.  They  pleaded  specially,  and  were 
found  guilty,  subject  to  the  opinion  of  the  Court  upon  a 
case,  stating  that  Queen  Anne,  for  her  greater  convent- 
ence  in  passing  to  and  from  Windsor  Castle,  biult  a 
bridge  over  the  Thames  at  Datchet,  in  the  common  high- 
way leading  from  London  to  Windsor,  in  lieu  of  an  ancient 
ferry,  where  she  kept  boats  for  the  public  accommodation 
and  received  tolls.  She  and  her  successors  repaired  the 
bridge  till  1796,  when,  it  having  in  part  fallen  in  and  be- 
come impassable,  the  whole  was  removed,  and  the  mate- 
rials converted  to  the  use  of  the  king,  who  re-established 
the  ferry.  The  question  was,  whether  this  was  a  public 
bridge  so  as  to  render  the  defendants  liable  to  repair 
and  rebuild  ?  And  the  Court  held  that,  being  situate  in 
a  principal  highway,  and  used,  as  it  so  long  was,  for  aU 
persons  as  a  public  bridge,  and  being  also  of  great  public 
use  and  convenience,  it  was  a  bridge  repairable  by  the 
county.  Lord  Ellenborough,  C.  J.  in  the  course  of  an 
elaborate  argument  on  giving  judgment,  observed,  *'None 
of  the  cases  cited  profess  to  give  an  immediate  definidbn 

(a)  12  East,  19<* 
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or  description  in  terms  of  what  shall  be  considered  public 
bridges ;  although  a  distinction  between  a  public  and  a 
private  bridge  is  taken  in  2  Inst.  701 ,  and  made  to  consist 
principally  in  its  being  built  for  the  common  good  of  all 
the  subjects^  as  opposed  to  a  bridge  made  for  private 
purposes ;  and  the  instance  put  of  a  private  bridge  is  a 
'  bridge  to  a  mill  which  A.  was  bound  to  maintain,  over 
'  which  B.  had  passage/  And  the  words  themselves,  t.  e. 
*  public  bridges '  do  not  occur  in  the  Stat  of  22  Hen.  8. 
c.  5,  called  the  Statute  of  Bridges.  But  the  sense  of 
these  words  may  be  very  distinctly  inferred  from  that  sta- 
tute, which  empowers  the  justices  of  peace  in  their  Ge- 
neral Sessions  to  inquire  of  ^  all  manner  of  annoyances  of 
'  bridges  broken  in  the  highways/  and  applies  to  bridges 
of  that  description  in  all  its  subsequent  provisions ;  and 
amongst  others,  that,  which  casts  upon  shires  and  ridings 
the  repair  of  bridges  situate  within  them  ( and  without 
any  city  or  town  corporate, )  where  it  cannot  be  known  and 
proved  what  hundred,  riding,  wapentake,  city,  borough, 
town,  or  parish,  nor  what  person  certain  or  body  politic 
ought  of  right  to  make  such  bridges  decayed,  i.  e.  such 
bridges  broken  in  highways.  Inferring  therefore  from  the 
statute  that  abridge  in  a  highway  is  a  public  bridge  for  all 
purposes  of  repair  connected  with  the  Statute  of  Bridges, 
we  have  only  to  refer  to  the  case  before  us  to  see  whether 
this  be  a  bridge  in  a  highway."  And  hb  Lordship  after- 
wards says,  "  If  the  meaning  of  the  words,  public  bridge, 
could  properly  be  derived  firom  any  other  less  authentic 
source  than  the  statutable  one  I  have  mentioned,  they 
might  safely  be  defined  to  be  such  bridges  as  all  his 
Majesty's  subjects  had  used  freely  and  without  interruption 
as  of  right,  for  a  period  of  time  competent  to  protect 
them,  and  all  who  should  thereafter  use  them,  from  being 
considered  as  wrong-doers  in  respect  of  such  use  in  any 
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mode  of  proceeding,  civil  or  criminal^  in  which  the  le- 
gality of  such  use  might  be  questioned  (a)." 

In  accordance  with  the  two  last  cases,  where  a  person 
about  forty-five  years  back  erected  a  mill  and  dam  thereto 
for  his  own  profit,  per  quod  he  deepened  the  water  of  ft 
ford  through  which  there  was  a  public  highway,  but  the 
passage  through  which  was,  before  the  deepening,  very 
inconvenient  at  times  to  the  public,  and  the  miller,  about 
five  years  afterwards,  built  a  bridge  over  it,  and  there 
was  no  doubt  that  the  pubhc  had  since  used  it ;  but  it  was 
admitted  that  the  miller  had  repaired  the  bridge :  The 
Court  of  K.  B.  held,  that  the  county  and  not  the  miller 
were  chargeable  with  the  reparation,  according  to  the  case 
cited  by  Northey^  Attorney-General,  in  Rex  ▼•  The  /is- 
halniants  of  Wilts,  1  Salk.  359,  that  if  a  private  person 
build  a  private  bridge,  which  afterwards  becomes  of  public 
convenience,  the  county  is  bound  to  repair  it  (6). 

In  the  case  of  Rex  v.  The  Inhabitants  of  the  West 
Riding  of  Yorkshire  {c\  the  defendants  were  indicted 
for  non-repair  of  a  public  bridge ;  and  the  indictment 
stated  the  bridge  to  be  situate  upon  a  rivulet,  in  a  public 
highway.  The  defendants  pleaded,  that  after  the  making 
of  a  certain  Turnpike  Act,  the  said  bridge  was  first  made 
by  order  of  certain  trustees  in  that  Act  named,  in  pur- 
suance of  the  directions  and  for  the  purposes  in  the  same 
Act  contained,  upon  the  said  road  in  the  said  Act  men- 
tioned ;  and  that  no  bridge  had  ever  been  there  before 
that  time  erected.     To  this  plea  the  plaintiffs  demurred. 


(  rt  )  Compare  this  with  the  de-  ( A  )  Rex  v.  The  Inhabitants  of 

finitiou  of  a  higliway,  ante,  Chup-        Kent,  '2  M.  &S.  513. 
iei- 1.  "  ( c )  « East,  34«. 
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After  a  long  and  able  argument,  the  Court  of  K.  B.  gave 
judgment  in  favor  of  the  Crown.  Lord  Ellenborough,  C.J. 
laying  down  with  great  clearness  the  principles  that  govern 
cases  of  this  nature.  "  By  the  common  law,"  he  observes, 
'*  counties  are  chargeable  with  the  repair  of  public  bridges ; 
unless  it  be  shewn,  as  the  Stat.  22  Hen.  8.  c.  5,  says,  what 
persons,  lands,  tenements,  and  bodies  politic  ought  to 
make  and  repair  such  bridges.  In  the  absence  of  such 
proof,  that  burthen  is,  by  the  operation  of  the  common 
law,  thrown  on  the  inhabitants  of  the  county  in  which 
the  bridge  Ues.  But  in  order  to  effect  this,  it  is  not 
enough  that  a  new  bridge  shall  be  built  in  a  highway  used 
by  the  public ;  it  must  also  be  useful  to  the  pubUc ;  but 
enough  is  stated  to  shew  that;  the  bridge  being  alleged 
to  be  in  a  public  highway,  and  used  for  all  the  king's  sub- 
jects :  it  is  at  least  sufficient  to  throw  the  onus  upon  the 
inhabitants  of  the  county,  of  shewing  who  else  is  bound 
to  the  repair,  if  they  be  not.  I  do  not  lay  stress  on  the 
idea,  of  the  public  having  adopted  the  bridge  by  pas- 
sengers going  over  it;  because  if  it  ocoupy  the  highway, 
they  cannot  help  using  it.  I  only  rely  on  the  using  of  it 
so  £Eir  as  to  shew,  that  it  does  not  appear  to  have  been 
treated  as  a  nuisance,  but  to  have  been  acquiesced  in  by 
the  public  If,  however,  it  be  built  in  a  slight  or  in- 
commodious manner,  no  person  can,  at  his  choice,  im- 
pose such  a  burthen  on  the  county ;  and  it  may  be  treated 
altogether  as  a  nuisance  and  indicted  as  such.  But  if  the 
public  lie  by  without  objection,  and  make  use  of  it  for 
some  time,  it  is  evidence  that  they  adopt  the  act ;  and 
ihe  bridge  becoming  of  public  benefit,  the  burthen  of 
repair  ought  properly  to  fall  upon  the  public.  The  rule 
laid  down  by  Mr.  Justice  Aston,  in  the  Glusbume  Bridge 
case,  seems  to  be  the  true  one,  '  that  if  a  man  build  a 
'  bridge,  and  it  become  useful  to  the  county  in  general, 
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*  the  county  shall  repair  it.'  He  says  nothing  about  the 
adoption  of  it  by  the  public ;  and  there  is  good  sense  in 
not  relying  on  that,  except  as  eindence  of  its  being  a 
public  bridge,  and  of  utility  to  the  public.  Where  it  is 
stated  to  be  used  by  the  public,  it  cannot  be  presumed  to 
be  useless  to  them :  but  if  intended  to  be  objected  to  on 
the  ground  of  inutility,  it  must  be  so  stated  in  the  plea." 

The  different  degree  of  evidence,  then,  which  is  re- 
quired to  prove  the  benefit  arising  to  the  public,  is  the 
reason  of  the  whole  distinction  between  a  bridge  and  a 
common  highway.  The  passage  along  a  highway  is 
purely  voluntary ;  if  therefore,  it  be  traversed  by  the 
public,  that  is  decisive  evidence  that  they  enjoy  an  ad- 
vantage from  the  use  of  it.  For  the  same  reason  away 
which  is  no  thoroughfare,  cannot  be  a  highway,  for  it 
can  never  be  of  general  utility.  But  the  erection  of  a 
bridge  in  a  highway  may,  according  to  circumstances,  be 
either  detrimental  or  beneficial.  And  the  user  of  it  by 
the  public,  is  matter,  not  of  choice,  but  of  necessity. 
The  proof,  therefore,  which  establishes  the  utility  in  the 
first  case,  can  never  have  the  same  effect  in  the  other; 
and  further  evidence  is  necessary  (a).  But  the  con- 
clusion to  be  supported  is  in  both  instances  the  same. 

When  a  bridge  is  built  under  the  authority  of  an  Act 
of  Parliament,  the  sanction  of  the  Legislature  b  primd 
facte  evidence  of  the  beneficial  nature  of  the  bridge- 
Thus  in  the  above  case  of  Rex  v.  The  Inhabitants  of  the 
West  Riding  of  Yorkshire  { b),  Lawrence,  J.  remarked, 
"  When  we  observe    that  the  bridge  was    erected  by 


■^ 


(  a  )  See  Hex  v.  The  Inhabitants        t  M.  6c  S.  262. 
of  tbc  County  of  Noitliamptou,  (fr)  See  2  £«bt,  35S. 
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trustees  of  a  turnpike  road,  appointed  by  an  Act  of  Par- 
liamenty  we  cannot  suppose  that  it  was  erected  for  other 
purposes  than  for  the  public  utility." 

Where,  however,  a  bridge,  although  erected  under 
the  provisions  of  an  Act  of  Parliament,  is  made  for  the 
furtherance  of  private  schemes,  and  may  be  said  to  be 
in  the  nature  of  a  compensation  to  the  public  for  da- 
mage done  to  their  highway,  in  such  a  case,  upon  evi- 
dence to  rebut  the  primd  facie  presumption  of  public 
utility,  arising  out  of  the  concurrence  of  the  Legislature, 
the  party  who  built  shall  also  be  obliged  to  maintain  the 
bridge. 

Thus,  where  the  Company  of  Proprietors  of  the  Na- 
vigation of  the  River  Medway,  imder  the  authority  of  an 
Act  of  Parliament  (16&  17  Car.  2.)  deepened  a  par- 
ticular spot  in  the.  bed  of  the  River  Medway,  which  spot 
had  before  that  time  been  fordable  by  foot  passengers, 
but  afterwards  in  consequence  of  such  deepening,  became 
impassable  for  foot,  and  almost  for  horses.  Upon  threat 
of  an  indictment  for  the  destruction  of  the  highway 
across  the  ford,  the  company,  in  1767,  built  a  bridge, 
and  repaired  it  till  its  destruction  by  a  flood.  The  same 
Act  which  empowered  them  to  cleanse,  scour,  dig,  widen, 
and  make  navigable  the  said  river,  also  empowered  them 
to  amend  or  alter  such  bridges  or  highways  as  might 
hinder  the  said  passages  or  navigation  ( leaving  them,  or 
others  as  convenient  in  their  room ).  It  was  held,  that 
the  company,  and  not  the  county,  were  bound  to  rebuild 
and  keep  in  repair  the  bridge.  And  per  Lord  Ellen- 
borough,  C.  J.  "  The  power  given  to  the  company  to 
take  or  alter  tlie  old  highway  was  upon  condition  of 
leaving  another  passage  as  convenient  in  its  room;  and 
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if  they  do  not  perform  the  condition,  they  are  not  en- 
titled to  do  the  act;  it  is  a  continuing  condition,  and 
when  tlie  company  thought  proper,  for  their  own  benefit, 
to  alter  the  highway  in  the  bed  of  the  river,  so  that  the 
public  could  no  longer  have  the  same  benefit  of  the  ford, 
they  were  bound  to  give  another  passage  over  the  bridge, 
and  to  keep  it  for  the  pubUc  "  ( a  )• 

And  upon  the  same  principle,  where  an  Act  authorised 
and  empowered  the  proprietors  of  a  navigation  to  make 
cuts  near  to  the  side  of  the  River  Bain,  to  straighten  its 
course,  and  erect  upon  the  same  so  many  bridges  as  they 
should  think  requisite  for  the  purposes  of  the  Act,  and 
from  time  to  time  to  alter,  repair,  and  amend,  or  dis- 
continue the  same  or  any  of  them :  It  was  held  that  the 
company  were  liable  to  keep  in  repair  a  bridge  which  had 
been  biult  by  them  over  a  cut  made  through  a  highway, 
for  the  purposes  of  the  Act.  Per  Lord  Ellenborough, 
C.J.  ''The  Act  authorizes  the  company  not  only  to  alter, 
repair,  and  amend,  but  even  to  discontinue  any  of  the 
works  before  authorized  to  be  erected ;  amongst  others, 
any  bridge.  And  the  inhabitants  of  a  county  can  never 
have,  by  law,  a  permanent  burthen  thrown  upon  them  to 
repair  a  bridge,  of  which  they  have  not  the  permanent 
use  and  enjoyment  secured  to  them."  And  Le  Blanc,  J. 
said,  ''  The  authority  given  to  the  company  to  make  the 
cut,  which  rendered  the  highway  impassable  without  a 
bridge,  must  create  an  obligation  in  them  to  erect  the 
bridge,  though  the  word  authorize  in  the  Act  would  not 
of  itself  create  the  obligation  "  ( 6  )• 


(a)  Rex  V.  The  Inhabitants  of  (6)  Rex  o.  The  Inhabitants  of 

the  County  of  Kent,  \3  Cast,  TU),        the  Parts  of  Lindsey,  in  Uio  Coanty 

of  Lincoln,  14  East,  317. 
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The  observation  of  Le  Blanc,  J.  in  the  last  case,  that 
even  were  nothing  said  in  the  Act  about  building  the 
bridge,  yet  its  erection  and  reparation  is  required  by  law 
from  the  proprietors,  as  a  compensation  to  the  public,  is 
fully  confirmed  in  the  case  of  Rex  v.  Kerrison  {  a  ).  Here 
the  Act  empowered  the  commissioners  for  making  navi- 
gable the  River  Waveney  to  cut,  dig,  or  use  the  ground  or 
soil  of  any  persons  for  the  making,  enlarging,  straighten- 
ing, or  altering  the  channels  of  the  river,  or  for  making 
any  new  channel,  &c.  but  was  silent  with  respect  to 
bridges  or  other  such  erections.  By  virtue  of  this  Act, 
the  commissioners  cut  through  a  highway  and  rendered 
it  impassable,  and  a  bridge  was  built  over  the  cut  along 
which  the  public  passed,  and  which  had  been  repaired 
by  the  proprietors  of  the  navigation.  The  Court  of  K.B. 
held  that  the  proprietors,  and  not  the  county,  were  liable 
to  repair.  And  per  Lord  Ellenborough,  C.  J.  '*  The 
undertakers  of  this  navigation  have  a  duty,  as  it  seems 
to  me,  arising  out  of  the  execution  of  their  own  powers 
under  the  Act.  The  Act  enables  them  to  cut  new  chan- 
nels as  occasion  should  require,  and  if  occasion  requires 
them  to  cut  through  a  public  highway,  their  duty  is  to 
fiimish  a  substitute  to  the  pubUc  by  means  of  a  bridge." 
And  Le  Blanc  and  Bayley,  Justices,  observed.  That  al- 
though the  proprietors  had  a  right  to  make  a  cut  through 
the  highway,  and  so  far  were  not  wrong-doers;  yet  if 
they  had  left  it  so,  they  would  have  been  wrong-doers, 
and  might  have  been  indicted,  and  charged  with  cutting 
across  the  highway,  and  if  they  had  pleaded  the  Act  of 
Parliament,  the  Court  would  have  determined  upon  it, 
that  they  had  power  only  to  make  the  cut  sub  modo,  that 
is,  providing  a  substitute  to  the  public. 

(  a  )  3  M.  &  S.  5^6. 
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There  may  be  a  limited,  though  it  should  seem  not  a 
partial  dedication  of  a  bridge  to  the  public  use(a)4 
This  is  best  illustrated  by  the  following  case : — ^Where  a 
bridge  was  used  by  the  public  at  all  times,  with  foot  and 
with  horses,  but  only  occasionally  with  carriages,  except 
in  times  of  flood  or  frosts,  when  it  was  unsafe  to  pass 
through  the  river,  at  which  times  carriages  always  passed 
over  the  bridge,  and  in  ordinary  times  the  carriage  road 
went  through  the  ford,  and  the  bridge  was  sometimes 
barred  against  carriages,  by  means  of  a  post  and  chun, 
which  was  locked : — It  was  held  that  this  was  a  public 
bridge,  with  a  right  of  passage,  though  limited  in  extent, 
yet  absolute  in  right  (6). 

By  Stat.  43  Geo.  3.  c.  59.  s.  5,  For  the  more  clearly 
ascertaining  the  description  of  bridges  hereafter  to  be 
erected,  which  inhabitants  of  counties  shall  be  liable  to 
repair  and  maintain.  It  is  enacted.  That  no  bridge  here* 
after  to  be  erected  or  built  in  any  county,  by  or  at  the 
expence  of  any  individual  or  private  person  or  persons^ 
body  politic  or  corporate,  shall  be  deemed  or  taken  to 
be  a  county  bridge,  which  the  inhabitants  of  any  counter 
shall  be  compellable  or  liable  to  maintain  or  repair,  unlesa 
such  bridge  shall  be  erected  in  a  substantial  and  com- 
modious manner,  under  the  direction  or  to  the  satisfiu^ 
tion  of  the  county  surveyor  or  person  appointed  by  the 
justices  of  the  peace  at  their  General  Quarter  Sessions 
assembled,  or  by  the  justices  of  the  peace  of  the  county 
of  Lancaster,   at  their  Annual  General  Sessions;    and 


(a)  See  ante,  p.  50,  et  tteq.  for  (6 )  Rex  r.  Tbe  Inbabitanti  of 

some  observations  as  to  the  pos-  the  County  of  Nortbamptoii,  tM« 

Mbility  of  there  bcin^    a   partial  &  S.  262. 
dedication  of  a  highway. 
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idiich  surveyor  or  person  so  appointed,  is  hereby  re- 
quired to  superintend  and  inspect  the  erection  of  such 
bridge,  when  thereunto  requested  by  the  party  or  parties 
desirous  of  erecting  the  same ;  and  in  case  the  said  party 
or  parties  shall  be  dissatisfied,  the  matter  shall  be  de- 
termined by  the  said  justices  respectively  at  their  next 
General  Quarter  Sessions,  or  at  their  Annual  General 
Sessions  in  the  county  of  Lancaster. 

But  by  the  7th  Section,  It  is  provided.  That  nothing 
herein  contained  shall  extend  to  any  bridges  or  roads 
which  any  person  or  persons,  bodies  politic  or  corporate, 
isy*  are,  or  shall  be  liable  to  maintain  or  repair  by  reason 
of  tenure,  or  by  prescription,  or  to  alter  or  affect  the 
to  repair  such  bridges  or  roads. 


As  the  freehold  of  highways  in  general  is  vested  in  the 
adjoining  proprietors  or  the  lord  of  the  manor,  and  not 
in  the  public,  so  the  freehold  of  bridges  is  in  him  that 
hath  the  freehold  of  the  soil ;  but  the  firee  passage  is  for 
all  the  king's  liege  people  (a). 

In  Harrison  v.  Parker  and  another  (  6  ),  which  was  an 
action  of  Trespass  for  taking  and  carrying  away  the  plain- 
tiff's goods,  to  which  the  defendants  pleaded.  Not  Guilty ; 
it  appeared  that  the  plaintifi^  being  lord  of  a  manor,  had 
contracted  with  one  who  was  lord  of  an  adjoining  manor, 
for  himself  and  his  heirs,  for  liberty  and  licence  to  build 
a  bridge  over  a  river  which  divided  the  two  manors,  with 
liberty  to  lay  the  foundations  in  the  close  of  the  lordsliip, 
together  with  the  free  use  for  the  plaintiff,  &c.  and  all 
odier  persons  to  and  from  a  certain  town  or  parish,  of  a 

(  «  )  S  Inst.  705.  (6)6  East,  154. 
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sufficient  carriage  road  to  and  from  the  said  new  bridge ; 
the  said  bridge  to  be  kept  in  repair  by  the  plaintiff  and 
his  heirSy  and  also  a  road  (describing  it)  on  each  side 
thereof;  and  that  the  said  bridge  and  roads  should  fbr 
ever  be  public  highways,  not  subject  to  any  tolL  The 
bridge  was  built ;  the  defendants  took  down  a  part  of  it, 
and  carried  away  the  stones  for  their  own  use.  And  it 
was  held  by  the  Court,  that  a  qualified  property  subnsted 
in  the  plaintiff  after  the  dedication  of  the  bridge  to  the 
public,  which,  upon  the  severance  of  the  materials,  be- 
came an  absolute  right  of  property  in  him ;  and  Aat, 
therefore,  the  plaintiff  might,  as  against  a  wrong-doer, 
maintain  this  action.  That  all  which  was  granted  to  the 
public  was  a  right  of  passing  over  these  materials  in  the 
form  of  a  bridge ;  when  they  ceased  to  be  a  part  of  Ae 
bridge,  they  reverted  to  the  plaintiff,  discharged  of  the 
public  easement. 


Secondly  :  As  to  the  UabiUty  to  repair  a 

bridge. 


For  the  purpose  of  explaining  this  branch  of  the  sub- 
ject, it  may  be  advantageous  to  discuss,  1st,  The  common 
law  liability  to  rcpsdr,  and  the  statutory  enactments  fiir 
the  regulation  thereof:  2dly,  The  liability  to  repair  by 
reason  of  tenure  or  prescription :  3dly,  The  reparation 
by  the  county  of  300  feet  of  the  highway  at  the  ends  of 
the  bridges:  and  4thly,  The  indictment,  &c.  for  non- 
repair of  public  bridges. 
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I.  The  common  law  UahUUy  to  repair\  and  the  sta-, 
tuiortf  enactments  for  the  regulation  thereof* 

1st.  The  common  law  UabiUty. 

By  the  Great  Charter  (9  Hen.  8.  c.  15. ),  No  town  nor 
freeman  shall  be  distrained  to  make  bridges  nor  banks, 
but  such  as  of  old  time,  and  of  right  have  been  ac- 
customed. And  none  can  be  compelled  to  make  new 
bridges,  where  never  any  were  before,  but  by  Act  of 
Parliament  (a). 

Of  common  right  the  charge  of  repairing  all  common 
bridges  lies  upon  the  county  wherein  they  are,  unless 
part  thereof  be  within  a  franchise ;  in  which  case  it  is 
8ud,  that  so  much  as  is  within  the  franchise  shall  be 
repaired  by  those  of  the  franchise  (b). 

It  seemeth  to  be  clear,  that  those  who  are  bound  to 
repur  such  bridges,  must  make  them  of  such  height  and 
strength,  as  shall  be  answerable  to  the  course  of  the 
water,  whether  it  continue  in  the  old  channel  or  make 
a  new  one ;  and  that  they  are  not  punishable  as  tres- 
passers for  entering  on  any  adjoining  land  for  such  pur- 
pose, or  for  laying  thereon  the  materials  requisite  for 
such  repairs  (c). 

The  common  law  imposes  no  obligation  to  widen  bridges 
wluch  are  too  narrow  for  the  convenient  use  thereof  by 
the  puMic    In  one  case,  indeed,  the  Court  strongly  in- 


(«  )  S  lost.  701.  wad  1  Init.  701. 

(6)1  Hawk.  P.  C.  c  77.  s.  1,  (c)  i  Hawk.  P.O.  c.  7f.  1. 1. 
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timated,  that  if  a  bridge  used  for  carriagesi  though  for- 
merly adequate  to  the  purposes  intended,  were  not  now 
of  sufficient  width  to  meet  the  public  exigencies,  owing 
to  the  increased  width  of  carriages,  the  burthen  of 
widening  it  must  be  borne  by  those  who  are  bound  to 
repur  the  bridge.  And  Lord  Kenyon,  C.  J.  in  giving 
judgment,  said,  ''That  upon  this  question  there  could 
not  be  entertained  much  doubt"  (a).  However,  where 
the  same  case  came,  by  Error,  before  the  House  of  Lords, 
the  Lord  ChanceOor  (  6 ),  expressed  great  doubts  whe- 
ther the  persons  who  are  bound  to  repair  a  bridge,  are 
also  bound  to  widen  it,  if  the  exigencies  of  the  public 
should  so  require  (c).  And  this  opinion  expressed  by 
Lord  Eldon,  has  recently  been  confirmed  in  the  case  of 
Rex  V.  The  Inhabitants  of  the  County  of  Devon {d), 
where  it  is  decided,  that  there  is  no  obligation  at  common 
law  to  widen  a  bridge.  For  as  a  county  is  not  bound  to 
make  a  bridge,  it  is  not  beund  to  widen  one:  quoad 
the  addition  that  would  be  a  making,  because  the  ad- 
dition beyond  the  existing  width  would  be  pro  tanto  a 
new  bridge.  Besides,  the  county  has  not  the  means  of 
widening  a  bridge;  they  cannot,  at  common  law,  com- 
pel the  sale  of  land  or  houses,  or  other  private  interests; 
and  they  have  no  right  to  expend  the  public  money  for 
such  a  purpose ;  if,  therefore,  they  have  not  the  power 
to  widen  a  bridge,  it  affords  a  strong  presumption  that 
they  are  not  bound  to  do  it. 

By  Statute  22  Hen.  8.  c.  5.  s.  S  &  3,  which  is  decla- 
rative of  the  common  law,  ''Whereas  in  many  places  it 


(  a  )  Rex  o.  The  InhabiUmtt  of  land  o.  The  King,  In  Error,  S  Bot. 

Comberland,  6  T.  R.  194.  ic  Pal.  554. 
(6)  LordEldon.  (d)  4B.&C.670. 

(  c  )  The  InbabitanU  of  Comber- 
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cannot  be  known'  and  proved  what  hundred,  &c.  town, 
parish,  person,  or  body  politic,  ought  to  repair  bridges 
broken  in  the  highways;  in  every  such  case,  the  said 
bridges,  if  they  be  without  a  city  or  town  corporate, 
shall  be  made  by  the  inhabitants  of  the  county ;  if  within 
a  city  or  town  corporate,  then  by  the  inhabitants  of  such 
city  or  town  corporate ;  if  part  be  in  one  shire,  city,  or 
town  corporate,  and  part  in  another,  or  part  within  the 
limits  of  a  city  or  town  corporate,  and  part  without,  the 
inhabitants  of  the  shire,  cities,  or  towns  corporate  shall 
repair  such  part  as  lies  within  their  limits." 

This  extendeth  only  to  common  bridges  in  the  king's 
highways,  and  not  to  private  bridges  to  mills,  or  the 
like ;  the  remedy  in  which  case  is  not  by  indictment,  bu( 
by  action  ( a ). 

It  hath  been  questioned,  whether  a  borough,  which 
hath  no  bridge  within  its  own  limits,  be  not  liable  to 
contribute  to  the  repairs  of  a  county  bridge  (6  )• 


C( 


Lord  Coke  says  (c),  in  his  commentary  upon  thb  Act, 
The  persons  to  be  charged  by  this  Act  are  compre- 
hended under  the  word  inhabitants ;  which  word,  being 
the  largest  word  of  the  kind,  is  needful  to  be  explained. 
''  1st.  Although  a  man  be  dwelling  in  an  house  in  a 
foreign  county,  city,  or  town  corporate,  yet  if  he  hath 
lands  in  his  own  possession  and  manuranoe  in  the  county, 
city,  or  town  corporate,  where  the  decayed  bridge  is,  he 
is  an  inhabitant,  both  where  his  person  dwelleth,  and 
where  he  hath  lands  in  his  own  possession. 


(  «  )  S  Inst.  70^  P.  C.  c.  77.  8.  25. 

(6)1  K«b.  68.    See  1  Hawk.  (c)  Slost.  70S. 
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''Sdly.  If  a  man  dwelleth  in  a  foreign  shirCi  dty,  or 
town  corporate,  and  keepeth  a  house  and  servants  in 
another  shire,  city,  or  town  corporate,  he  is  an  inhabit* 
ant  in  each  shire,  city,  or  town  corporate  within  this 
statute^ 

"  Sdly.  Ex  vi  terrnhn,  every  person  that  dwelleth  in  any 
shire,  city,  or  town  corporate,  though  he  hath  but  a 
personal  residence,  yet  he  is  said  in  law  to  be  an  in- 
habitant, or  a  dweller  there,  as  servants  or  the  like; 
but  this  Statute  extendeth  not  to  them,  but  to  such 
householders  who  may  be  distrained  for  non-payment: 
and  it  would  be  infinite  and  impossible  to  tax  every  in* 
habitant  being  no  householder. 

'*  4<thly.  Every  corporation  and  body  politic  residing  in 
any  county,  city,  or  town  corporate,  or  having  lands  or 
tenements  in  any  county,  city,  or  town  corporate,  which 
they  keep  in  their  own  hands  and  occupation,  are  said  to 
be  inhabitants  there,  within  the  purview  of  this  Statute. 

''  5thly.  An  infant,  that  hath  house  or  lands  by  do- 
jicent  or  purchase,  is  liable  to  the  public  charge;  and 
so  is  the  husband  of  a  fSme  covert  J** 

It  seems  that  if  a  foot  or  horse  bridge,  to  the  repair 
of  which  an  individual  is  liable  by  tenure  or  prescription, 
be  enlarged  to  a  carriage  bridge,  in  such  a  case  the  future 
reparation  thereof  shall  be  made,  as  to  the  new  part  by 
the  county,  and  as  to  the  old  part  thereof  by  the  in^ 
dividual,  pro  rata  (a). 

By  Stat.  12  Geo.  2.  c.  29.  s.  1,  The  charges  of  repair- 
ing and  amending  bridges,  and  highways  at  the  end  of 
bridges,  shall  be  paid  oiit  of  the  general  county  rates  (i). 

(a)  Rex  p.  The  Inhabitauts  of        3  East,  35.3,  note, 
the  West    RidiDg   of  Yorkshire,  (  6  )  See  52  Geo.  3.  c.  1 10,  post. 
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2dly.  The  statutory  enactments  for  regulating  the 

repair  of  bridges. 

Appointment  of  Surveyors. — By  Stat.  22  Hen.  8.  c.  5. 
8.  4,  The  justices  of  peace  within  the  shires  or  ridings 
wherein  such  decayed  bridges  be^  out  of  cities  and  towns 
corporate;  and  if  it  be  within  cities  or  towns  corporate, 
then  the  justices  of  peace  within  every  such  city,  &c.  or 
four  of  them  at  the  least  (one  whereof  is  of  the  quorum) 
within  the  limits  of  their  commissions  and  authorities, 
shall  have  power  to  name  and  appoint  two  surveyors, 
with  salaries,  to  see  the  bridges  amended* 

And  this  business  of  surveying  the  bridges,  for  the 
more  convenience,  is  usually  annexed  by  the  justices  to 
the  office  of  the  high  constables;  for  which  they  have  by 
this  clause  power  to  allow  them  salaries. 

Provisions  for  procuration  of  materials  and  removal 
^c.  of  nuisances,  under  the  Highway  Act,  extended  to 
county  bridges. — By  Stat.  43  Geo.  3.  c.  59.  (called  Lord 
Grower's  Act,)  After  reciting,  That  the  inhabitants  of 
counties  in  England,  are  by  law  bound  to  repair,  support, 
and  maintain  the  public  bridges,  commonly  called  county 
bridges,  within  such  counties  respectively,  and  the  roads 
at  each  of  the  ends  thereof  for  limited  distances;  but  the 
laws  empowering  them  so  to  do  are  insufficient  and  de- 
fective; And  that  doubts  have  arisen  how  far  the  said 
inhabitants  are  liable  to  improve  such  bridges  when  they 
are  not  sufficiently  commodious  for  the  public;  It  is 
enacted.  That  it  shall  be  lawful  to  and  for  the  sur- 
veyor of  bridges  and  other  public  works,  in  each  and 
every  county  respectively  within  England,  appointed  or 
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to  be  appointed  by  tbe  justices  at  any  General  Quarter 
Sessions  of  the  peace  to  be  holden  for  such  county,  and 
the  said  surveyor  is  hereby  authorized  and  empowered 
to  search  for,  take,  and  carry  away  gravel,  stone,  sand, 
and  other  materials  for  the  repair  of  such  bridges  and 
roads  at  the  ends  thereof,  as  the  inhabitants  of  countie« 
are  bound  to  repair ;  and  to  remove  obstructions  and  an- 
noyances from  such  bridges  and  roads,  in  such  and  the 
same  manner  as  the  surveyor  or  surveyors  of  any  common 
highway  within  this  kingdom,  is  or  are  by  StcU.  13Geo«  S. 
c.  78,  authorized  to  do: — ^And  the  several  powers  and 
authorities  thereby  vested  in  the  surveyor  or  surveyors  of 
highways,  as  well  for  the  getting  of  materials  as  the  pre- 
venting and  removing  of  all  nuisances  and  annoyances 
from  such  bridges  and  roads,  shall  be,  and  the  same  are 
hereby  vested  in  the  surveyor  and  surveyors  of  county 
bridges  and  the  roads  at  the  ends  thereof  as  aforesaid ; 
and  the  several  penalties,  forfeitures,  matters,  and  tilings, 
in  tbe  said  Act  contained,  relating  to  highways,  shall  be, 
^nd  the  same  are  hereby  extended  and  applied,  as  far  as 
the  same  are  applicable,  to  such  bridges,  and  the  roads 
at  the  ends  thereof  as  aforesaid,  as  fully  and  effectually 
as  if  the  same  and  every  part  thereof  were  herein  re- 
peated and  re-enacted;  the  said  surveyor  or  surveyors 
making  satisfaction  and  compensation  for  all  trespass  and 
damage  done  in  the  execution  of  the  powers  of  this  Act, 
in  such  and  the  same  manner*  as  the  surveyors  of  high- 
ways are  required  to  make  in  and  by  the  said  Act  of  the 
13  Geo.  3,  c.  78. 

Right  of  property 9  §fc.  vested  in  surveyor. — And  by 
Sect.  3,  The  right  and  property  of  all  tools,  implements, 
timber,  bricks,  stones,  gravel,  and  other  materiak,  pur- 
chased, gotten,  or  had,  or  to  be  purchased,  gotten,  orha4 
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by  or  by  the  order  of  justices  in  counties,  or  the  surveyor 
of  county  bridges  for  the  time  being,  or  in  any  respect 
belonging  to  such  counties,  shall  be  vested  in  such  sur- 
veyor for  the  time  being;  in  whom,  upon  any  action  or 
indictment  being  commenced  or  prosecuted,  such  property 
may  be  laid. 

This  Act  not  to  extend  to  bridges  repairable  by  pre^^ 
seriptum. — By  Section  7,  It  is  provided.  That  nothing 
herein  contained  shall  extend  to  any  bridges  or  roads, 
which  any  person  or  persons,  bodies  politic  or  corporate, 
is,  are,  or  shall  be  liable  to  maintain  or  repair  by  reason 
of  tenure,  or  by  prescription,  or  to  alter  or  affect  the 
right  to  repair  such  bridges  or  roads. 

The  above  Act  to  extend  to  bridges  repairable  by  Aim- 
dredSf  and  other  general  divisions. — And  by  Stat.  54  6. 3. 
c90*  8.2,  All  the  powers  and  provisions  otStat.  43  6. 3. 
c  59,  (except  as  to  bridges  thereafter  to  be  erected)  are 
extended,  as  well  to  bridges  and  the  roads  at  the  ends 
thereof  repaired  by  the  inhabitants  of  hundreds,  and 
other  general  divisions  in  the  nature  of  hundreds,  as  to 
bridges  and  the  roads  at  the  ends  thereof  repaired  by  the 
inhabitants  of  counties. 

Power  to  obtain  stone  from  quarries,  upon  making  sa^ 
iirfaction.  In  case  of  dispute  the  amount  to  be  settled  by 
a  jury. -^By  Stat.  55  Geo.  3.  c.  143,  s.  1,  After  reciting 
the  above-mentioned  provisions  of  the  Statutes  43  Greo.  3* 
^59.  8. 1,  and  54  Geo.  3.  c.  90,  and  that  it  is  expedient, 
that  surveyors  of  county  bridges  and  other  persons,  being 
under  contract  for  the  rebuilding  or  repairing  such  bridges, 
or  bridges  repaired  by  the  inhabitants  of  hundreds  and 
(Other  general  divisions  of  counties  in  the  nature  of  hun« 
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dredsy  should  have  a  more  extended  power  for  procuring 
materials  than  is  at  present  vested  in  such  surveyors  of 
county  bridges^  by  the  operation  of  the  said  first  recited 
Acty  so  far  as  relates  to  the  procuring  of  stone  for  such 
purposes  from  quarries; — It  is  enacted.  That  it  shall  be 
lawful  for  every  surveyor  of  such  bridges  in  each  and 
every  county  within  England,  appointed  or  to  be  appointed 
by  the  justices  at  any  General  Quarter  Sessions  of  the 
peace  to  be  holden  for  such  county;  and  also  for  the 
bridge-master  or  all  and  every  persons  or  person  who  may, 
at  the  passing  of  this  Act,  or  from  and  after  the  passing 
thereof,  be  under  contract  for  the  rebuilding  or  repairing 
of  any  public  bridge,  built  or  repaired  at  the  expence  of 
the  inhabitants  of  any  such  county,  hundred,  or  general 
division  as  aforesaid;  and  such  surveyor  and  surveyors, 
and  also  such  other  person  or  persons,  are  hereby  autho- 
rized and  empowered,  with  the  consent  and  by  the  order 
of  two  justices  of  the  peace,  acting  for  the  county  in 
which  such  bridge  is  intended  to  be  rebuilt  or  repairedy 
first  had  and  obtained  for  that  purpose,  to  search  for, 
work,  dig,  get,  and  carry  away  any  stone  in,  from,  or  out 
of  any  quarry  or  quarries  whatsoever  within  the  county 
or  counties  to  which  such  bridge  may  belong  (other  than 
and  except  such  quarries  as  may  be  situated  within  a 
garden,  yard,  avenue  to  a  house,  lawn,  park,  paddock, 
or  inclosed  plantation,  or  as  may  now  or  hereafter  have 
ornamental  timber  trees  growing  thereon,)  without  the 
licence  or  consent  of  the  owner  or  owners  of  such  quarry 
or  quarries,  as  such  surveyor  or  other  person  or  persons 
shall  judge  necessary  for  the  rebuilding  or  repairing  of 
such  bridges  respectively;  provided  such  quarry  or  quar- 
ries shall  have  been  worked  within  the  last  three  years 
preceding  the  tune  when  such  bridge  shaU  be  about  to 
be  rebuilt  or  repaired: — The  said  surveyor  or  other  per- 
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eon  or  persons  making  such  satisfaction  and  recompence 
for  the  value  of  such  stone^  and  also  for  the  damage  to 
be  done  to  such  quarry  or  quarries  by  the  getting  and 
carrying  away  the  same,  as  shall  be  agreed  upon  between 
him  or  them,  and  the  owner,  occupier,  or  other  person 
interested  in  such  quarry  or  quarries  respectively :— And 
in  case  they  cannot  agree,  or  such  owner  or  occupier  or 
other  person  interested  shall  refuse  to  treat,  then  and  in 
every  such  case  the  justices  of  the  peace  at  their  General 
or  Quarter  Sessions,  or  any  two  or  more  of  them  ap- 
pointed for  that  purpose,  fourteen  days'  notice  having 
been  given  to  the  owner  or  his  agent  of  the  intention  to 
require  a  jury,  shall  cause  the  value  of  such  stones  and 
amount  of  such  damage  to  be  inquired  into  and  ascer- 
tained by  a  jury  of  indifferent  men  of  the  county,  riding, 
division,  city,  town,  liberty,  or  precinct  wherein  the  same 
shall  be  situated;  and  to  that  end  shall  summon  and  call 
before  such  jury,  and  examine  upon  oath  (which  oath  any 
two  or  more  of  such  justices  of  the  peace  is  and  are 
hereby  empowered  to  administer)  any  person  or  persons 
whomsoever;  and  such  justices  of  the  peace,  or  any  two  of 
them,  shall,  by  ordering  a  view  or  otherwise,  use  all  ways 
and  means  for  the  information  of  themselves  and  of  such 
jury  in  the  premises;  and  when  such  jury  shall  have  in- 
quired of  and  ascertained  the  value  of  such  stones  and 
amount  of  such  damage,  the  said  justices  of  the  peace 
shall  thereupon  order  that  the  sum  or  sums,  which  shall 
so  appear  to  be  the  value  of  such  stones  and  amount  of 
anch  damage,  shall  be  paid ;  which  verdict  or  inquisition 
and  order  shall  be  filed  of  record  by  the  clerk  of  the  peace, 
or  other  officer  having  the  custody  of  the  records  of  the 
said  county,  riding,  division,  city,  town,  liberty,  or  pre- 
cinct, and  shall  be  final  and  conclusive  to  all  intents  and 
purposes  whatsoever  against  all  parties  and  person^)  whom- 
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soever,  claiming  or  to  claim  in  possession,  remainder, 
version,  or  otherwise,  their  heirs  and  successors,  as  well 
absent  as  present,  infants,  lunatics,  idiots,  and  persons 
under  coverture  or  any  other  disability  whatsoever,  cor^ 
porations,  guardians,  committees,  husbands,  trustees,  and 
attornies,  or  any  other  person  or  persons  whomsoever. 

Power  to  summon  a  jury  accordingly, — By  SecUan  2, 
For  the  summoning  and  returning  such  juries,  such  jus- 
tices of  the  peace,  or  any  two  of  them,  may  issue  their 
warrant  or  warrants  to  the  sheriff  or  bailiff  of  any  parti- 
cular county,  riding,  division,  city,  town,  liberty,  or  pre- 
cinct, within  the  limits  of  which  the  quarry  or  quarries 
shall  be  situated,  requiring  him  to  impannel,  summon^ 
and  return  an  indifferent  jury  of  twenty^four  persons,  qua- 
lified to  serve  on  juries,  to  appear  before  the  said  jus- 
tices, or  any  two  of  them,  at  such  time  and  place  as  in 
such  warrant  or  warrants  shall  be  appointed;  and  such 
sheriff  or  bailiff  is  and  are  hereby  required  to  impannel^ 
summon,   and  return  such  number  of  persons  accords 
ingly;   and  out  of  the  persons  so  impannelled,  and  re- 
turned, or  out  of  such  of  them  as  shall  appear  upoa 
such  summons,    the  justices  of  the  peace,  or  any  two 
of  them  shall,  and  they  are  hereby  empowered  and  re- 
quired, to  draw  by  ballot,  and  to  swear  or  cause  to  b^ 
sworn,   twelve  men,  who  shall  be  the  jury  for  the  pur- 
poses aforesaid;  and  in  default  of  a  sufficient  number  of 
jurymen  so  returned,  the  said  sheriff  or  bailiff  shall  take 
such  other  honest  and  indifferent  men  of  the  by-standers, 
or  that  can  be  speedily  procured  to  attend  that  service, 
to  make  up  the  number  of  twelve;  and  all  persons  con- 
cerned shall    have    their  lawful  challenges  ag^nst  any 
of  the  said  jurymen  when  they  come  to  be  sworn  :-^An(l 
the  said  justices  of  the  peace,    or  any  two  of  them. 
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shall  hatre  power  from  time  to  time  to  impose  a  fine  or 
fines  on  such  sheriff  or  bailiff,  or  his  deputy  or  deputiesi 
making  default  in  the  premises,  and  on  any  of  the  per- 
sons who  shall  be  summoned  and  returned  on  such  jury 
and  who  shall  not  appear,  or  appearing  shall  refuse  to  be 
sworn  on  the  said  jury,  or  being  sworn,  shall  refuse  to 
give  or  shall  not  give  a  verdict,  or  shall  in  any  other 
manner  wilfully  neglect  his  or  their  duty  therein,  and  also 
on  any  person  who,  being  summoned  and  required  to 
give  evidence  before  the  said  jur}*,  shall  refuse  or  neglect 
to  appear,  or  appearing  shall  refuse  to  be  sworn,  or  to 
give  evidence,  so  that  no  such  fine  be  more  than  <£10 
nor  less  than  30^.  on  any  person  for  one  offence. 

As  to  the  payment  of  expences, — And  by  Section  3,  In 
case  any  jury  shall  give  in  and  deliver  a  verdict  for  more 
money,  as  the  value  of  such  stones  and  amount  of  such 
damage,  than  what  shall  have  been  offered  for  the  pur- 
chase thereof  by  such  surveyor  or  other  person  or  per- 
sons 88  aforesaid,  the  costs  and  expences  of  summoning 
and  maintaining  the  jury  and  witnesses  shall  be  borne 
and  paid  out  of  the  rates  to  be  collected  within  such 
county  respectively; — but  if  such  jury  shall  give  in  and 
deliver  a  verdict  for  no  more  or  for  less  money,  than  the 
money  which  shall  have  been  so  offered  by  such  surveyor 
or  other  person  or  persons  as  aforesaid,  then  the  costs 
and  expences  of  summoning  and  maintaining  the  said  jury 
and  witnesses  shall  be  borne  and  paid  by  the  person  or 
persons  with  whom  such  controversy  or  dispute  touching 
the  value  of  such  stones  and  amount  of  such  damage  shall 
arise;  and  shall  be  levied,  by  the  warrant  of  one  of  the 
said  justices,  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  person  or  persons  made  liable  to  the  payment 
thereof. 
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Power  of  Appeal  to  the  Quarter  SessioMg. — But  it  is 
by  Section  4,  provided,  That  if  any  person  shall  think 
himself  aggrieved  by  any  thing  done  in  pursuance  of  this 
Act,  such  person  may,  within  the  space  of  three  calendar 
months  next  after  the  cause  of  complaint  shall  have 
arisen,  appeal  to  the  justices  of  the  peace  at  any  Grene- 
ral  Quarter  Sessions  of  the  peace,  to  be  holdeo  for  the 
limit  wherein  the  cause  of  complaint  shall  arise,  every 
such  appellant  first  giving  fourteen  days*  notice  at  least 
in  writing  of  his  intention  to  bring  such  appeal,  and  of 
the  cause  or  matter  thereof,  to  the  person  or  persons 
against  whom  such  complaint  shall  be  made,  and  within 
three  days  next  after  such  notice  entering  into  a  rec€>g« 
nizance  before  some  justice  of  the  peace,  acting  for  the 
county  wherein  the  cause  of  complaint  shall  arise,  with 
two  sufficient  sureties,  conditioned  to  try  such  appeal,  and 
to  abide  by  the  order  of  and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such  Session  aforesaid;  and 
the  said  justices  at  such  Session,  upon  due  proof  of  such 
notice  being  given  as  aforesaid,  and  of  the  entering  into 
such  recognizance,  shall  hear  and  finally  deternune  the 
cause  and  matter  of  every  such  appeal  in  a  summary  way, 
and  make  such  award  to  the  party  appealing  or  appealed 
against,  as  the  said  justices  shall  think  proper;  and  the 
determination  of  such  justices  so  assembled  shall  be  bind- 
ing and  conclusive  to  all  intents  and  purposes. 


Power  to  alter  the  situation  of  or  widen  couniy 
The  defects  in  the  laws  for  repairing  and  rebuilding 
county  bridges,  by  enabling  the  justices  at  Sessions  to 
purchase  lands  under  certain  circumstances  for  such  pur^ 
poses  ( which  was  in  some  degree  supplied  by  Statmie 
14  Geo.  2.  c.  S3,  s.  1. )  are  more  completely  remedied  by 
Statute  43  Geo.  3.  c.  59,  by  Section  2,  of  which  Act,  It 
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is  enacted^  That  where  any  bridge  or  bridges,  or  roads  at 
the  ends  thereof^  repaired  at  the  expence  of  any  county^ 
shall  be  narrow  and  uicommodious^  it  shall  be  lawful  for 
the  said  justices,  at  any  of  their  General  Quarter  Sessions, 
to  order  and  direct  such  bridge  or  bridges,  and  roads  to 
be  widened,  improved,  and  made  commodious  for  the 
public;  and  where  any  bridge  or  bridges  repaired  at  the 
expence  of  any  county,  shall  be  so  much  in  decay  as  to 
render  the  taking  the  same  wholly  down  necessary  or  ex- 
pedient, it  shall  be  lawful  for  the  said  justices,  at  any  of 
dieir  said  Greneral  Quarter  Sessions,  to  order  and  direct 
the  same  to  be  rebuilt  either  on  the  old  scite  or  situation, 
or  on  any  new  one  more  convenient  to  the  public,  con- 
tiguous to  or  within  200  yards  of  the  former  one,  as  to 
such  justices  shall  seem  meet: — And  if  for  the  purpose  of 
altering  the  situation,  or  of  widening  or  enlarging  any  such 
bridge  or  bridges,  road  or  roads,  as  aforesaid,  it  shall  be 
necessary  to  purchase  any  land  or  ground  [or,  by  Statute 
54*  Greo.  3.  c  90,  *'  any  building  or  buildings,  or  other 
eredtions,'^  it  shall  be  lawful  for  such  county  surveyor  or 
surveyors,  by  and  under  the  direction  of  such  justices,  at 
their  General  Quarter  Sessions  as  aforesaid,  to  set  out 
and  ascertain  the  same,  not  exceeding  in  the  whole  one 
acre  at  any  one  such  bridge  as  aforesaid,  and  to  contract 
and  agree  with  the  ovmer  or  owners  of  such  land  and 
persons  interested  therein,  for  the  purchase  thereof,  ei- 
ther by  a  sum  in  gross,  or  by  an  annual  rent,  at  the  op- 
tion of  such  owner  or  owners: — And  if  the  said  surveyor 
or  surveyors  cannot  agree  with  the  said  owner  or  owners 
for  the  purchase  thereof,  or  the  recompence  to  be  made 
j&HT  the  same,  or  by  reason  of  such  owner  or  owners  not 
being  to  be  found,  shall  be  prevented  from  treating,  then 
and  in  every  such  case,  the  said  justices  in  their  Gene- 
ral Quarter  Sessions  shall  impannel  a  jury,  and  assess  the 
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compensation  and  satisfaction  for  such  land^  and  for  tte 
trespass  and  damage  to  be  done  by  the  execution  of  the 
powers  of  this  Act,  in  the  same  manner  as  they  are  au- 
thorized and  empowered  to  do  by  the  said  above-meo'* 
tioned  Act  of  the  13  Geo.  3.  c.  TS,  in  relation  to  high* 
ways;  and  all  and  every  the  clauses,  powers^  provisions, 
exemptions,  penalties,  matters,  and  things,  in  the  said 
Act  contained,  as  well  with  respect  to  impannelling  juries, 
examining  and  swearing  witnesses,  payments  of  expences, 
enabling  bodies  poUtic,  corporate,  and  collegiate,  and  other 
incapacitated  persons  to  sell  and  convey,  and  all  other  the 
powers  and  provisions  of  the  said  Act,  shall  be,  and  the 
same  are  hereby  extended  and  applied  to  the  works  by 
this  Act  authorized  to  be  done  and  performed,  as  &r  as 
the  same  are  applicable,  as  iully  and  effectually,  to  all 
intents  and  purposes,  as  if  the  same  were  herein  particu« 
larly  repeated  and  re-enacted : — Provided,  that  no  money 
shall  be  applied  to  the  amendment  or  alteration  of  any 
such  bridge  or  bridges,  until  presentment  shall  have  been 
made  of  the  insufficiency,  inconvenicncy,  or  want  of  re- 
paration of  such  bridge  or  bridges,  in  pursuance  of  some 
or  one  of  the  Statutes  made  and  now  in  force  concerning 
public  bridges. 

All  actions^  ^c.  to  be  brought  by  or  against  the  wr^ 
veyor. — By  Section  4,  The  inhabitants  of  counties  shaU 
and  may  sue  for  any  damages  done  to  bridges  and  other 
works  maintained  and  repaired  at  the  expence  of  such 
counties  respectively,  and  for  the  recovering  of  any  pro- 
perty belonging  to  such  counties  in  the  name  of  their  sur- 
veyor, and  also  shall  and  may  be  sued  in  the  name  of  such 
surveyor : — And  no  action  or  prosecution  to  be  brought 
or  commenced  by  or  against  the  inhabitants  of  countieSs 
by  virtue  of  this  Act,  in  the  name  of  the  said  surveyor, 


OF  PUBLIC   BRIDGES.  353 

shall  abate  or  be  discontinued  by  the  death  or  removal 
of  such  surveyor^  or  by  the  act  of  the  surveyor  without 
the  consent  of  the  justices  at  their  General  Quarter  Ses- 
sionsi  but  the  surveyor  for  the  time  being  shall  be  deemed 
the  plaintiff  or  defendant  in  such  actions,  as  the  case  may 
be : — Provided,  that  every  such  surveyor  in  whose  name 
any  action  or  suit  should  be  so  commenced,  prosecuted,  or 
defended,  shall  be  reimbursed  and  paid  out  of  the  monies 
in  the  hands  of  the  treasurer  of  the  public  stock  of  such 
county  respectively,  all  such  costs  and  charges  as  he  shall 
be  put  unto  or  become  chargeable  with,  by  reason  of  his 
being  so  made  plaintiff  or  defendant  therein ;  and  also  all 
die  costs  and  charges  of  prosecuting  any  indictment  or 
indictments,  or  other  proceedings  against  any  person  or 
persons  whomsoever. 

Orders  with  respect  to  bridges  in  the  county  of  York 
to  be  made  at  the  Sessions  after  Easter, — By  Section  6, 
An  orders  and  proceedings  within  the  county  of  York, 
relative  to  county  bridges,  shall  in  future  be  made  and 
had  by  the  justices  of  the  respective  ridings,  assembled 
at  the  Annual  and  General  Quarter  Sessions  holden  the 
first  whole  week  after  Easter,  and  at  no  other  Sessions 
whatever,  within  such  ridings,  except  at  such  adjourn- 
ment as  shall  be  made  at  the  above  Annual  and  General 
Quarter  Sessions,  so  holden  as  aforesaid,  for  the  express 
purpose  of  carrying  such  orders  into  effect: — Provided, 
that  it  shall  be  lawful  for  any  two  justices  of  the  said 
ridings  respectively,  in  cases  of  emergency,  to  give  such 
orders  for  making  temporary  bridges,  or  such  temporary 
xepairs  as  shall  be  necessary  for  the  temporary  accom- 
modation of  the  pubUc. 

In  the  case  of  Rex  v.   The  Justices  of  Dorset  and 
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oihers{a)f  it  appeared  that  the  justices  of  Dorset  having, 
under  the  above  Statute^  contracted  for  the  building  of  a 
new  bridge  in  a  different  site  than  the  old  one,  which  was 
ruinous,  had  directed  that  the  old  bridge  should  be  taken 
down  before  the  new  one  was  passable^  for  the  benefit  of 
the  materials  to  be  used  by  the  contractor  in  finislung 
the  new  bridge.  The  Court  of  K.  B.  refused  a  wrii  of 
prohibition  to  them  to  restrain  them  from  pulling  down 
the  old  bridge  before  the  new  one  was  passable;  though 
there  were  strong  affidavits  of  the  inconvemence  and  lots 
to  be  sustained  by  the  neighbourhood,  in  being  obliged 
to  use  a  round-about- way  in  the  interval;  and  left  the 
complainants  to  the  ordinary  remedy  by  indictment,  if  die 
pulling  down  the  old  bridge,  under  these  circumstanceif 
were  a  nuisance;  as  there  appeared  no  occasion  to  inter- 
fere by  the  application  of  a  prompt  remedy,  of  a  novel 
kind  in  modem  practice.  Per  Lord  EUenborough,  C.  J^ 
"  If  there  were  in  use  a  clear  known  festinwn  remedimm, 
we  might  aid  you;  but  when  the  application  of  a  writ  of 
prohibition  to  such  a  case  as  this  would  confessedly  be 
new  in  modern  practice,  and  there  is  a  dear  known  le* 
medy  by  indictment  in  the  ordinary  course,  if  the  parties 
against  whom  you  move  be  pulling  down  the  old  bridge  il- 
legally, we  do  not  feel  ourselves  called  upon  to  apply  any 
new  remedy.  What  must  have  been  the  case,  if  the  ma- 
gistrates had  ordered  the  bridge  to  be  rebuilt  on  the  old 
site,  when  it  would  have  been  impossible  to  continue  the 
old  bridge  standing,  until  the  new  one  was  finished?** 

Materials  for  bridges  to  pass,   tollfree,  on  tumpUte 
roads. — By  Stat*  13  Geo.  3.  c.  84.  s.  60,  It  is  providedg 

(a)  15  East,  594.  See  Rex  c.  mandaaiicj  was  granted  to  enfiMCt 
Severn  and  Wye  Railway  Com-  the  re-instating  a  rail-road,  Ibat 
pany,  f  B.  ^  A.  646,  where  a       had  been  illegally  taken  up. 
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That  no  toll  shall  be  paid  for  caniage  along  a  turnpike 
voad  of  materials  for  the  repair  of  any  turnpike  road  or 
public  highway.  Upon  this  clause  it  was  held,  in  the 
case  of  Osmond  v.  Widdicombe  (a),  that  a  bridge  was  not 
included  in  the  term,  "  public  highway."  This  decision, 
however^  seems  to  have  been  as  little  consonant  with  the 
intention  of  the  Legislature,  as  it  is  agreeable  to  prindple. 
And|  accordingly  by  Stat,  3  Geo.  4.  c.  126.  s.  SS,  ma* 
teriak  for  the  repairs  of  bridges  are  expressly  exempted 
from  the  payment  of  toll. 

Itegulaiiong  enabling  counties  to  contract  for  the  repair 
ilf  public  bridges f  or  the  highways  at  the  ends  thereof,-^ 
By  Statute  12  Geo.  2.  c.  29.   s.  14,    When  any  public 
bridges,  ramparts,  banks,  or  cops,  or  other  works,  are  to 
be  repaired  at  the  expence  of  the  county,  city,  riding,  &e« 
Ae  justices  at  their  General  or  Quarter  Sessions^  after 
pneaentment  made  by  the  grand  jury  of  want  of  repara- 
tion thereof,  may  contract  with  any  person  for  rebuilding, 
lepairing,  and  amending  the  same,  for  any  term  not  ex- 
ceeding seven  years^  at  a  certain  annual  sum.    In  order 
tD  which  they  shall,  at  their  General  Quarter  Sessions, 
give  public  notice  of  their  intention  of  contracting  with 
any  person  for  rebuilding,  repairing,  and  amending  the 
aame.    And  such  contracts  shall  be  made  at  the  most  rea- 
•onable  price  which  shall  be  proposed  by  the  contractors; 
who  shall  give  sufficient  security  for  the  due  performance 
thereof  to  the  clerk  of  the  peace,  or  the  town  clerk,  or 
diief  officer  of  such  county,  &c.    And  all  contracts,  when 
agreed  to,  and  all  orders  relating  thereto,  shall  be  entered 
in  a  book  to  be  kept  by  the  clerk  of  the  peace,  &c.  for 
tbmt  purpose;  who  shall  keep  the  same  amongst  the  re- 


(a)  2  K.  at  A.  49. 
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cords  of  the  county,  &c.  to  be  inspected  by  any  of  the 
justices  within  their  limits  at  all  seasonable  times,  and  by 
any  person  employed  by  any  parish  or  place,  contributing 
to  the  same,  without  fee. 

By  Siat.  52  Geo.  3.  c.  110.  s.  1,  reciting,  thsithySiaL 
12  Geo.  2.  c.  29,  No  part  of  the  money  to  be  raised  and 
collected  in  pursuance  of  that  Act,  shall  be  applied  to 
the  repair  of  any  bridges,  gaols,  prisons,  or  houses  of 
correction,  until  .presentments  be  made,  by  the  respectiYe 
grand  juries  at  the  assize,  great  sessions,  general  gaol 
delivery,  or  general  or  quarter  sessions  of  the  peace,  held 
for  any  county,  riding,  division,  city,  town  corporate,  or 
liberty,  of  the  insufficiency,  inconveniency,  or  want  of 
reparation  of  their  bridges,  gaols,  prisons,  or  houses  of 
correction;  and  that  when  any  pubUc  bridges,  ramparts, 
banks,  or  cops,  or  other  works  are  to  be  repaired  at  the 
expence  of  any  county,  city,  &c.  it  shall  be  lawful  for 
the  justices  of  the  peace,  at  their  general  or  quarter  ses- 
sions respectively,  or  the  greater  part  of  them  then  and 
there  assembled,  if  they  think  proper  and  convenient, 
after  presentment  to  be  made  as  aforesaid  of  the  want 
of  reparation  of  such  bridges,  ramparts,  banks,  or  cops, 
to  contract  and  agree  with  any  person  or  persons  for  re- 
building, repairing,  and  amending  of  such  bridges,  ram- 
parts, banks,  or  cops  as  shall  be  within  their  respective 
counties,  &c.  and  all  other  works  which  are  to  be  re- 
paired and  done  by  assessment  on  the  respective  counties, 
&c.  for  any  term  or  terms  of  years,  not  exceeding  seven 
years,  at  a  certain  annual  sum,  payment,  or  allowance 
for  the  same,  such  contractor  giving  sufficient  security 
for  the  due  performance  thereof  to  the  respective  clerk 
of  the  peace  for  the  time  being,  or  the  town  clerk,  high 
bailiff,  or  chief  officer  of  any  city,  town  corporate,  or 
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Uberty;  and  that  such  justices,  at  their  respective  general 
or  quarter  sessions,  shall  give  public  notice  of  their  in- 
tention of  contracting  for  rebuilding,  repairing,  and 
amending  the  bridges,  ramparts,  banks,  or  cops,  and 
other  works  aforesaid,  and  that  such  contracts  shall  be 
made  at  the  most  reasonable  price  which  shall  be  pro- 
posed by  such  contractors  respectively ;  and  that  all  con- 
tracts, when  agreed  to,  and  all  others  relating  thereto, 
shall  be  entered  in  a  book  to  be  kept  by  the  respective 
clerk  of  the  peace  for  the  time  being,  or  the  town  clerk^ 
high  bailiff,  or  chief  officer  of  any  city,  town  corporate, 
or  liberty,  for  that  purpose,  who  is  and  are  hereby  re- 
quired to  keep  them  amongst  the  records  of  such  county, 
&C.  to  be  from  time  to  time  inspected  at  all  seasonable 
times  by  any  of  the  said  justices  within  the  Umits  of  their 
commissions,  and  by  any  person  or  persons  employed  or 
to  be  employed  by  any  parish,  township,  or  place,  con- 
tributing to  the  purposes  of  the  Act,  without  fee  or  re- 
ward :  and  reciting,  that  great  expence  in  the  repairs  of 
county  bridges,  ramparts,  banks,  cops,  or  other  works 
appertaining  to  the  same,  and  of  the  roads  over  the 
same,  and  of  so  much  of  the  roads  at  the  ends  thereof 
as  by  law  is  to  be  repaired  at  the  expence  of  any  county, 
riding,  &c«  and  great  inconvenience  to  the  public  may 
be  often  in  a  great  measure  prevented  by  timely  and  im- 
mediate repair  of  any  inconsiderable  damage,  injury,  de- 
fect, or  sudden  want  of  repair  or  amendment  of  the 
same,  without  the  delay  which  must  generally  arise  from 
the  necessity,  imposed  by  the  aforesaid  Act,  of  a  pre- 
sentment by  the  grand  jury  at  the  assize,  great  sessions, 
or  general  or  quarter  sessions  of  the  peace  held  for  any 
county,  city,  &c.  of  the  want  of  reparation  of  the  same, 
by  means  of  which  delay  the  aforesaid  want  of  repair  is 
often  very  much  increased,  to  the  great  expence  of  the 
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county,  and  great  inconvenience  of  the  public :  and 
citing,  that  it  is  also  expedient  that  the  justices  of  the 
peace  of  any  county,  city,  &c.  at  their  general  quarter 
sessions  respectively,  before  any  presentment  shall  have 
been  made  as  aforesaid,  as  directed  by  the  aforesaid  Act^ 
of  the  want  of  repair  of  such  roads,  should  be  enabled^ 
without  any  such  presentment,  to  contract  and  agree 
with  certain  persons  hereinafter  mentioned,  for  the  re- 
pairing and  amending  of  the  same,  and  also  for  keeping 
the  same  in  repair  when  so  repaired  and  amended : — It  b 
enacted,  that  it  shall  be  lawful  for  the  justices  of  the 
peace  of  any  county,  city,  &c.  at  their  general  quarter 
sessions  or  great  sessions  respectively,  to  be  holden  in 
the  week  next  after  the  clause  of  Easter,  or  the  greater 
part  of  them  then  and  there  assembled,  to  appoint  an- 
nually two  or  more  justices  acting  in  and  for  any  division 
of  justices  in  such  county,  city,  &c.  in  or  near  which  any 
such  county  bridge,  or  any  bridge  which  is  in  part  a 
county  bridge,  ramparts,  banks,  cops,  or  other  works 
appertaining  to  the  same,  or  any  part  or  parts  thereofj  or 
the  roads  over  the  same,  or  so  much  of  the  roads  at  the 
ends  thereof  as  by  law  is  to  be  repaired  at  the  expence 
of  any  county,  city,  &c.  shall  be  situate,  to  superintend 
the  same ;  and  whenever  it  shall  appear  on  their  own  in- 
spection, to  be  necessary  for  the  purpose  of  preventing 
the  further  decay  and  injury  of  the  same,  to  order  any 
immediate  repairs  or  amendments  to  be  done  to  the  same 
or  to  any  part  thereof;  but  it  shall  be  lawful  for  any  two 
justices  so  to  be  appointed  as  aforesaid,  by  a  written 
order  ( a ),  signed  by  their  hands  respectively,  to  order 
such  immediate  repairs  to  be  done  by  such  person  aa  to 
them  shall  seem  fit : — Provided  that  in  no  case  the  sum 

(  u  )  See  Forniy  Appendix,  No.  LXXXIX. 
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to  be  expended  by  them  in  such  repairs  shall  exceed  the 
sum  of  £20: — ^And  further  that  such  appointments  of 
such  justices  as  aforesaid  shall  remain  in  force  until  one 
week  after  the  following  Easter  Sessions  respectively ; 
And  that  in  case  of  the  death  of,  or  removal  of,  or  re- 
fusal to  act  by  any  such  justice  so  appointed  as  afore- 
Bsid,  the  said  court  of  general  quarter  sessions  or  great 
sessions  may  at  any  other  of  the  four  quarterly  sessions, 
appoint  any  other  justice  to  act  for  the  remainder  of  the 
then  current  year,  in  the  place  of  any  such  justice  so 
dying,  removing,  or  refusing  to  act  as  aforesaid. 

By  Sectiofh  2,  The  justices  of  the  peace  of  any  county, 
city,  &c  at  the  general  quarter  sessions  or  great  sessions, 
which  shall  next  happen  after  such  repairs  so  ordered  to 
be  made  by  such  justices  so  appointed  as  aforesaid  shall 
be  completed,  or  the  greater  part  of  them  then  and  there 
Assembled,  may  order  the  payment  of  such  sum  or  sums 
of  money,  not  exceeding  .6' 10,  as  shall  be  sufficient  to 
pay  for  such  repairs,  to  be  made  out  of  the  county  rate, 
to  such  persons  who  shall  have  so  repaired  the  same  by 
Buch  order  of  such  justices  as  aforesaid,  although  no 
presentment  shall  have  been  made  by  any  grand  jury  at 
the  assize,  great  sessions,  or  general  quarter  sessions  of 
the  peace  of  any  county,  city,  &c.  in  which  such  repairs 
shall  have  been  done,  of  the  want  of  such  reparation  as 
by  the  said  Stat.  12  Geo.  2,  was  directed: — Provided 
nevertheless,  that  before  such  payment  be  ordered  to  be 
made  as  aforesaid,  a  certificate  ( a )  be  returned  to  such 
justices  so  assembled  at  such  last-mentioned  sessions, 
aigned  by  two  at  the  least  of  such  justices  so  appointed 
as  aforesaid,  who  shall  have  so  ordered  such  repairs  as 

(a)  See  Form,  Append::\)  No.  XC. 


S60  THE    NATURE   AND  REPAIR 

aforesaid,  stating  the  nature  of  such  repairs,  and  the 
defects^  damage^  or  injuries  which  they  had  so  ordered 
to  be  repaired,  and  their  reason  for  so  ordering  such 
immediate  repairs  as  aforesaid  : — Provided  also,  diat  such 
justices  so  assembled  as  last  aforesaid  be  satisfied  by 
the  parties  concerned,  that  the  charges  made  by  them 
for  bucli  repairs  are  reasonable  and  just. 

By  Section  5,  After  July  1st,  1812,  it  shall  be  lawful 
io:  the  justices  of  the  peace  of  any  county,  city,  &c.  at 
tiicir  General  Quarter  Sessions  respectively,  or  the  greater 
part  of  them  then  and  there  assembled,  if  they  shall  think 
})roper  and  convenient,  to  contract  and  agree  uith  the 
commissioners  or  trustees  of  any  turnpike  road  within  the 
said  county,  &c.  or  with  their  surveyor  or  clerk,  or  with 
both  their  surveyor  and  clerk,  or  with  the  surveyor  or 
surveyors  of  the  highway  of  any  parish,  place,  or  tything 
within  the  said  county,  &c.  respectively,  or  witli  any 
ether  persons,  for  the  maintaining  and  keeping  in  repair 
roads  over  any  county  bridges,  and  of  so  much  of  the 
roads  at  the  ending  thereof  as  by  law  is  to  be  repaired  at 
the  expence  of  any  such  county,  &c.  or  any  part  of  the 
same,  for  any  term,  not  exceeding  seven  years  nor  less 
than  one,  although  no  pret^entment  shall  have  been  made^ 
as  directed  by  the  said  Stat,  12  Geo.  2,  of  the  insufficiency, 
inconvcniency,  decay,  or  want  of  repair  of  the  same; 
subject,  however,  to  all  tlie  rules,  &c.  required  by  the 
said  Stat.  12  Geo.  2,  in  case  where  the  same  shall  have 
been  presented  ur  directed  by  that  Act. 

And  by  Stai.  55  Geo.  o.  c.  M5.  s.  5,  Reciting,  that  it 
is  expedient  that  tlu  powers  contained  in  Stat,  43  Geo.  3. 
c.  51),  for  authorizing  the  justices  of  the  peace  of  any 
county,  city,  riding,  division,  town  corporate,  or  liberty. 
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at  their  General  Quarter  Sessions  of  the  peace,  to  contract 
for  maintaining  and  keeping  in  repair  roads  over  county 
bridges,  and  so  much  of  the  roads  at  tlie  ending  thereof 
as  by  law  is  to  be  repaired  at  the  expence  of  counties, 
although  no  presentment  shall  have  been  made  of  the 
want  of  repair,  as  directed  by  an  Act  passed  in  the  twelfth 
year  of  his  late  Majesty  King  George  the  Second,  in- 
tituled, **  An  Act  for  the  more  easy  assessing,  collecting, 
and  levying  of  county  rates,"  {12  Geo.  2.  c.  29,)  should  be 
extended  to  the  bridges  as  well  as  to  the  roads  at  the  end 
thereof; — It  is  enacted,  that  it  shall  be  lawful  for  the 
justices  of  the  peace  of  any  county,  city,  riding,  division, 
town  corporate,  or  liberty,  at  their  General  Quarter  Ses- 
sions respectively,  to  contract  and  agree,  or  to  authorize 
any  other  person  or  persons  to  contract  and  agree  with 
any  person  or  persons,  for  the  maintaining  and  keeping  in 
repair  any  county  or  hundred  bridge,  and  the  road  over 
such  county  or  hundred  bridge,  and  so  much  of  the  road 
at  the  ends  thereof  as  are  by  law  liable  to  be  repaired  at 
the  expence  of  any  such  county,  hundred,  city,  riding, 
division,  town  corporate,  or  liberty,  or  any  part  of  the 
same;  and  the  said  justices  are  hereby  empowered  to 
order  such  sum  or  sums  of  money  as  may  be  contracted 
for  and  agreed  to  be  paid  for  the  repairing,  amending,  and 
supporting  such  bridges,  and  the  roads  over  the  same,  or 
the  ends  thereof,  to  be  paid  (in  cases  where  the  county  is 
liable  to  the  repair  thereof)  by  the  treasurer  of  the  county 
out  of  the  county  rate,  or  ( in  cases  where  the  hundred  is 
liable  to  the  repair  of  the  same)  by  the  bridge  master 
(  or  other  public  officer  charged  with  the  repair  of  bridges) 
of  the  hundred  by  which  such  bridge  is  liable  to  be  re- 
pured,  for  any  term,  not  exceeding  seven  years  nor  less 
than  one,  although  no  presentment  of  the  insufficiency, 
decay,  or  want  of  repair  of  the  same  shall  have  been 
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made,  and  although  no  public  notice  shall  have  been 
given  by  the  said  justices,  at  their  respective  General  or 
Quarter  Session,  of  their  intention  to  contract  for  the 
repair  of  such  bridges,  or  the  roads  at  the  ends  thereof, 
as  respectively  directed  by  the  said  Act  of  the  twelfth 
year  of  his  late  Arlajesty  King  George  the  Second : — Pro- 
vided nevertheless,  that  before  any  such  contract  shall  be 
made,  the  said  justices  shall  cause  notices  to  be  given  in 
some  public  newspaper  circulated  in  such  county,  city, 
riding,  hundred,  division,  town  corporate,  or  liberty,  of 
their  intention  to  contract. 


II.   The  liability  to  repair  public  Bridges  by  Tenure 

or  Prescription^ 

The  onus  of  repairing  any  public  bridge,  which  primd 
facie  attaches  upon  the  county,  may  be  transferred  to 
bodies  politic,  smaller  districts,  or  individuals,  by  reason 
of  prescription  or  the  tenure  of  land,  upon  precisely  the 
same  principles  as  apply  in  this  respect  to  highways  in 
general.  It  is  needless,  therefore,  to  do  more,  in  this 
place,  than  to  refer  to  what  has  already  been  said  upon 
that  subject  (a). 

One  provision  of  the  Legislature,  however,  for  the 
better  amendment  of  bridges,  which  are  repairable  by 
prescription,  by  empowering  the  county  to  compound  for 
undertaking  the  repair  thereof,  must  here  be  mentioned. 

By  Stat.  3  Geo.  4.  c.  126.  s.  107,  After  reciting,  that 
many  bridges  on  turnpike  roads  are  by  prescription  liable 


(  a )  Scv.  ante,  pugc  ifi. 
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to  be  repaired  by  certain  parishes,  and  not  by  the  county 
or  counties  in  which  they  are  situated,  and  whidi  bridges 
from  change  of  times  and  circumstances  are  become  no 
longer  sufficiently  convenient  for  the  use  of  the  public 
without  being  enlarged  or  otherwise  improved ;  It  b  there- 
fore enacted^  That  it  shall  be  lawful  for  any  such  county  or 
counties,  parish  or  parishes  respectively,  to  enter  into  a 
composition  or  agreement  with  each  other,  and  by  the  au- 
thority of  those  persons  who  shall  be  legally  competent 
to  make  rates  for  such  county  and  parish  respectively, 
whereby  the  improvement  and  future  repair  of  any  such 
bridge  shall  be  undertaken  and  lie  upon  the  county  or 
counties  in  which  such  bridge  is  locally  situated ;  and  all 
rates  made  for  carrying  into  effect  any  such  composition, 
agreement,  repairs,  or  improvement,  shall  be  made  and 
assessed  in  the  same  manner  as  other  the  rates  of  such 
county  or  parish  respectively,  and  shall  be  good  and  valid 
to  all  intents  and  purposes  in  the  law  whatsoever* 

And  by  Section  108,  The  trustees  of  any  turnpike  road 
and  such  parish  or  parishes  may  in  like  manner  enter  into 
a  composition  or  agreement  with  each  other,  and  by  the 
authority  of  the  persons  at  present  legally  competent  to 
make  rates  for  such  parish  or  parishes,  whereby  in  con- 
ttderation  of  such  sum  or  sums  of  money  as  shall  be 
agreed  upon  being  yearly  paid  to  the  treasurer  of  the 
trustees  entering  into  such  composition  or  agreement,  out 
of  the  rates  to  be  raised  for  the  repair  of  the  bridge  or 
bridges  the  subject  thereof,  the  repairs  of  any  such 
bridge  shall,  during  the  continuance  of  any  Act  or  Acts 
of  Parliament  under  which  such  trustees  shall  be  ap- 
pointed or  act,  be  undertaken  and  carried  on  by  the  said 
trustees ;  and  all  rates  and  assessments  raised  and  levied 
for  carrying  such  composition  or  agreement  into  effect, 
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shally  in  like  manner,  be  good  and  valid  to  all  intents  and 
purposes  whatsoever. 


IIL   The  reparation   bi/  the  Coutity  of  300  Feet  at 

the  ends  of  the  Bridges* 

By  Stat.  22  Hen.  8.  c.  5.  s.  9,  Such  part  and  portion  of 
the  highways,  as  well  within  franchises  as  without,  as  lie 
next  adjoining  to  any  ends  of  any  bridges^  distant  from 
any  of  the  said  ends  by  the  space  of  300  feet,  shall  be 
made,  repaired,  and  amended  as  often  as  need  shall  re- 
quire; and  the  justices,  or  four  of  them  (one  whereof  is 
of  the  quorum)  sliall  have  power  to  inquire,  hear,  and 
determine,  in  the  General  Sessions,  all  manner  of  annoy- 
ances of  and  in  such  highways,  so  being  and  lying  next 
adjoining  to  any  ends  of  bridges,  distant  from  any  one  of 
the  ends  of  such  bridges  300  feet,  and  to  do  in  every 
thing  concerning  the  mtiking,  repairing,  and  amending  of 
such  highways,  an  as  ample  manner  as  they  may  do  for 
the  making,  repairing,  and  amending  of  bridges. 

In  Rex  v.  The  Inhabitants  of  the  West  Riding  of  Yort- 
shire  (a),  an  indictment  for  not  repairing  a  highway 
alleged  that  a  certain  part  of  the  highway  at  the  township 
of  Quick,  &c.  to  wit,  a  certain  part  thereof  lying  next 
adjoining  the  west  end  of  a  certain  public  bridge  there, 
called  Tamewater  Bridge,  and  within  the  distance  of  SOO 
feet  thereof,  was  and  yet  is  very  ruinous,  &c.  And  that 
the  inhabitants  of  the  West  Riding,  &c.  of  right  ought 
to  repair,  &c.  Plea,  Not  Guilty.  The  evidence  (as  far 
as  it  is  material  to  this  point)  was,  that  the  township  of 

(a)  ?  last,  .iH8.— .•;  Smith'*  Kip.  -167,  S.  C. 
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Qiuck  lay  in  the  parish  of  Saddleworth,  in  the  said  riding, 
which  parish  had  been  immemorially  divided  into  four 
districts,  called  Mears,  in  one  of  which  mears  called 
Shaw  Mear,  the  highway  in  Quick  hereinbefore  men- 
tioned lay;  and  that  the  300  feet,  at  the  other  end  of 
the  bridge,  lay  in  another  mear ;  and  that  each  mear  had 
respectively  repaired  the  said  respective  highways,  &c. 
The  main  argument  was  upon  the  liability  of  the  county 
to  repair  these  ends  of  300  feet  each,  in  the  same  manner 
as  they  were  liable  to  repair  the  bridge.  This  was  decided 
in  the  affirmative.  But  arguendo^  it  was  said  by  Mr.  Hol- 
royd,  who  was  counsel  for  tl»e  Crown,  and  not  contradicted 
by  the  Court,  that  no  question  could  arise  as  to  any  special 
liability  of  the  respective  mears,  because  the  general  issue 
only  was  pleaded  ;  and  any  question  of  that  sort,  he  said, 
could  only  be  raised  by  a  special  plea.  He  cited  Rex  v. 
The  City  of  Norwich  (a).  The  counsel  for  the  defend- 
ants argued  against  this,  upon  the  principle  of  assuming 
that  these  ends  were  highways^  and  not  parts  of  the 
bridge*     This,  however,  the  Court  over-ruled. 

This  case  was  affirmed  upon  appeal  to  the  House  of 
Lords  (6).  The  plaintiff,  in  Error,  contended,  that  the 
Stat.  22  Hen.  8.  c.  5,  did  not  impose  the  liability  to  repair 
the  300  feet  at  the  ends  of  bridges  upon  the  riding  ( or, 
county ).  It  looked  only  to  such  bridges  as  were  then  in 
existence,  and  where,  probably,  by  immemorial  usage,  the 
persons  who  were  bound  to  repair  the  bridge,  had  also 
immemorially  repaired  the  highway  at  each  end  of  the 
bridge ;  but  to  what  extent  was  not  certainly  known,  and 
therefore  that  Act  limited  the  extent  to  300  feet  at  each 
end  of  such  bridge.     Sed  per  Lord  Eldon,  Chancellor : 

(  a  )  1  Stra.  180,  18«.  (6)5  Taniit  t84. 
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**  My  opinion  has  not  been  formed  merely  on  what  I  have 
heard  this  day,  but  on  previous  consideration,  that  the 
county  is  by  law  bound  primd  facie  to  repair  the  roads  at 
the  ends  of  every  bridge,  which  bridge  it  is  bound  to  re- 
pair ;  the  Statute  has  fixed  the  length  at  300  feet.'* 

Where  the  inhabitants  of  the  county  of  Devon  erected 
a  new  and  substantive  bridge  of  public  utility,  and  which 
was  adopted  by  the  public,  within  the  300  feet  next  ad- 
joining to  an  old  bridge  situate  in  the  county  of  Dorset^ 
and  which  300  feet  of  highway  the  county  of  Dorsei  was 
liable  to  repair  ;  it  was  decided  that  the  new  bridge  was, 
nevertheless,  repairable  by  the  county  of  Devon.  EUich 
was  built  to  be  a  substantive  bridge  in  a  different  county, 
and  the  new  bridge  was  not  to  be  considered  as  an  ap- 
pendage to  the  other  (a). 


ly.  As  to  the  Indictmetii,  ^c.  for  the  non-repair  of 

public  Bridges  (6). 

Under  this  head  will  be  noticed  a  few  regulations,  which 
apply,  peculiarly,  to  the  repair  of  public  bridges.  In 
general,  the  principles  which  govern  the  prosecution  of 
nuisances,  &c.  on  public  bridges,  are  similar  (substituting 
the  county  for  the  parish )  to  those  which  relate  to  high- 
ways, in  general ;  especially  where  the  liability  to  repair 
arises  from  prescription,  or  the  tenure  of  land.  For  an 
explanation  of  these  principles,  therefore,  the  reader  is 
referred  to  the  last  Chapter  of  this  Treatise. 


(a)  Rex  V,  The  IiihabiUiitA  of  {b)  See  the Fonn  of  an  ludict- 

the  County  of  Devon,    14  Kast,        ment,  Appendix,  No.  XCI. 
477. 
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At  the  common  law,  the  presentment  of  a  public  bridge 
might  be  before  the  King's  Bench,  or  at  the  assizes*  So 
also  the  decays  of  bridges  are  presentable  in  the  leet 
or  toum  ( a  )• 

By  Stat.  22  Hen.  8.  c.  5.  s.  1,  The  justices  of  peace  in 
every  shire  of  this  realm,  franchise,  city,  or  borough,  or 
four  of  them  at  least  ( one  whereof  is  of  the  quorum ), 
shall  have  power  to  inquire,  hear,  and  determine  in  the 
General  Sessions,  all  manner  of  annoyances  of  bridges 
broken  in  the  highways,  to  the  damage  of  the  king's 
liege  people,  and  to  make  such  process  and  pains  upon 
every  presentment  against  such  as  ought  to  be  charged 
to  make  or  amend  them,  as  the  King's  Bench  usually 
doth,  or  as  it  shall  seem  by  their  discretions  to  be  neces- 
sary and  convenient  for  the  speedy  amendment  of  such 
bridges. 

Four  of  them  at  the  least. — If  the  bridge  be  within  a 
franchise  which  hath  not  four  justices  and  a  sessions 
of  its  own,  the  justices  of  the  county  shall  inquire;  but 
if  the  franchise  be  a  county  of  itself,  and  hath  not  four 
justices  (  one  whereof  is  of  the  quorum ),  it  is  not  within 
this  Statute,  but  b  left  to  the  remedy  which  it  had  at 
eommon  law(i). 

By  Section  5,  Where  the  bridge  is  in  one  shire,  and 
the  persons  or  lands,  which  ought  to  be  charged,  in 
another  shire ;  or  where  the  bridge  is  within  a  city  or 
town  corporate,  and  the  persons  or  lands  that  ought  to 
be  charged,  are  out  of  the  said  city;  the  justices  of  such 
shire,  city  or  town  corporate,  shall  have  power  to  hear 


(  a  )  t  lost  701.  (6)9  Inst.  7()f . 
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and  determine  such  annoyances,  being  within  the  limits 
of  their  commission ;  and  if  the  annoyance  be  presented, 
then  to  make  process  into  every  shire  of  the  realm,  against 
such  as  ought  to  repair  the  same,  and  to  do  further  in 
every  behalf  as  they  might  do,  if  the  persons  or  lands 
chargeable  were  in  the  same  shire,  city  or  town  corpo- 
rate where  the  annoyance  is. 

By  Stai.  12  Geo.  2.  c.  29.  s.  13,  No  money  shall  be 
applied  to  the  repair  of  bridges,  until  presentment  be 
made  by  the  grand  jury  at  the  assizes  or  sessions,  of 
their  insufficiency,  inconveniency,  or  want  of  reparation. 

But  we  have  seen  (  a  ),  that  by  Stat.  55  Geo.  3.  c.  143. 
s.  5,  county  bridges,  repaired  under  contract,  may  be 
repaired  without  presentment. 

As  to  who  may  be  jurors.  —  It  seemeth  that  no  in- 
habitant of  a  county  ought  to  be  a  juror  for  the  trial 
of  an  issue,  whether  the  county  be  bound  to  such  re- 
pairs or  not ;  and  therefore  the  jury  must  come  from 
some  adjacent  county  (^). 

What  justices  may  try  the  indictment. — And  it  seemeth 
that  the  same  objection  may  lie  as  to  the  justices,  where 
they  are  (as  it  may  probably  happen )  all  interested.  In 
which  case  it  seemeth,  that  the  trial  shall  be  in  the 
next  county  (6).  For  where  an  impartial  trial  cannot  be 
had  in  the  proper  county,  it  shall  be  tried  as  near  to 
the  same  as  may  be.     As  in  the  case  of  Rex  v.  The  lit- 


(a)  Ante,  p.  t\60,  (f*)  ^  Hawk.  P. C.  c. 77.  •.6. 
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haiiianis  of  the  CowUy  of  the  City  of  Norwich  (a),  con- 
cerning a  county  bridge,  the  trial  was  in  Suffolk. 

Witness. — By  Stat.  1  Ann.  st.  1.  c.  18,  An  inhabitant 
of  the  county  may  be  a  witness  upon  the  indictment  of 
a  public  bridge. 

Fine,  %c. — And  by  Section  4,  of  that  Act,  No  fine, 
issue,  penalty,  or  forfeiture,  upon  any  presentment  or  in- 
dictment for  not  repairing  bridges,  or  the  highways  at 
the  end  of  bridges,  shall  be  returned  into  the  Exchequer, 
but  shall  be  paid  to  the  treasurer,  to  be  applied  towards 
the  said  repairs,  and  not  otherwise. 

Certiorari. — By  Section  5,  No  presentment  or  indict- 
ment for  not  repairing  bridges  or  highways  at  the  ends 
of  bridges,  shall  be  removed  by  certiorari  out  of  the 
county  into  any  other  court. 

It  was  decided  by  the  Court  of  K.  B.  in  the  case  of 
Rex  V.  The  Inhabitants  of  the  County  of  Cumberland  (  6  ), 
and  which  decision  was  confirmed,  upon  appeal,  by  the 
House  of  Lords  ( c ),  that  the  above  clause  has  not  taken 
away  from  the  Crown  the  power  of  removing  by  certiorari 
an  indictment  for  not  repairing  a  county  bridge. 

And  where  the  right  to  repair  is  in  dispute,  the  defend^ 
ant  isat  liberty  to  remove  the  indictment  by  certiorari. 
Thus,  upon  motion  to  quash  a  certiorari  to  remove  an 
indictment  against  the  defendants  at  Sessions,  for  not  re- 


(  €  )  1  Stra.  177,  cited  in  Rex  o.       the  County  of  Somerset,  14  East, 
Cowle,  t  Borr.  859,  860.     So  in        477. 
Rex  V.  The  lohabltaoti  of  the  (6)6T.R.l94. 

Coanty  of  Devon,  the  trial  was  in  (  «  )  d  B.  &  P.  964. 

A  A 
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pairiog  a  bridge,  it  was  insisted,  that  by  Stat  1  Ann.  c  18» 
the  certiorari  is  taken  away.  To  which  it  was  answered 
and  resolved  by  the  Court,  that  this  Act  extended  only 
to  bridges  where  the  county  is  charged  to  repair;  and 
that  where  a  private  person  or  parish  is  charged,  and  the 
right  will  come  in  question,  the  Act  5  &  6  W.  &  M.  c.  11, 
had  allowed  the  granting  a  certiorari.  And  therefore 
they  refused  to  quash  (a). 

But  in  such  a  case  the  certiorari  must  be  moved  for 
before  judgment  has  been  pronounced  in  the  inferior 
Court.  Therefore  where,  upon  an  indictment  at  the 
Quarter  Sessions,  for  not  repairing  a  bridge,  a  verdict 
was  found  for  the  Crown,  and  judgment  pronounced  ac- 
cordingly, the  Court  of  K.  B.  would  not  allow  a  certiorari 
to  issue,  to  remove  the  indictment  for  the  purpose  of 
taking  objections  to  it.  Per  Cur.  The  defendants  have 
thought  proper  to  take  the  chance  of  succeeding  at  the 
Sessions.  They  ought  clearly  to  have  applied  for  a  eer- 
tiorari  before  the  trial,  and  it  ought  not  to  issue  in  thia 
late  stage  of  the  proceedings.  They  can  now  avail 
themselves  of  objections  to  the  indictment  by  writ  of 
error  only  (6). 

A  certiorari  lies  to  remove  an  order  made  by  the  jus- 
tices concerning  the  repair  of  a  bridge,  pursuant  to  a 
private  Act  of  Parliament;  and  the  justices  ought  to 
return  the  private  Act  upon  which  their  order  is  found- 
ed (  c  ). 


(  a  )  Rex  o.  The  Inhabitentt  of       negoet  and  Town  of  If  Mbynllells 
Haniworth,  f  Str.  900,  1  B.  5k  C.  14t. 

(  b  )  Rex  V.  InbabitaDU  of  Fen-  (  c  )  DalL  504. 
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CHAPTER    V. 

AS   TO   THE   DIVERSION  AND    EXTINCTION 

OP   HIGHWAYS. 

l^E  now  arriye  at  a  mogt  important  and  practical 
branch  of  the  law  relating  to  Highways — that  which  re- 
gulates the  diverting  of  the  way  into  another  course, 
more  conyenient  to  the  public;  or,  in  case  the  way  be 
found  to  be  altogether  unnecessaryj  the  absolute  extin- 
gqbbment  of  it. 

At  the  common  law,  indeed,  there  can  be  no  destruc- 
tion of  the  public  right.  Uqder  this  system,  a  highway 
inust  always  continue  to  be  a  highway,  llie  case  of 
Fowler  v^  Sanders  {a),  fully  proves,  that  it  cannot  be 
narrowed:  neither  can  it  be  inclosed.  The  people  have 
no  ability  to  consent  to  a  relinquishment  of  any  of  their 
fights,  except  by  the  agency  of  their  representatives  in 
Parliament.  But  although  by  the  conunon  law,  a  public 
way  cannot  be  destroyed,  yet  it  may  be  changed  from 
it4  old  course  into  some  other,  provided  it  be  equally 
advantageous  to  the  passengers. 

The  Legislature,  however,  has  supplied  the  deficiency 
of  the  common  law  in  this  respect,  by  enactments,  which 
permit  the  extinction  of  highways,  under  such  restric- 
tions as  are  deemed  suflScient  to  prevent  too  great  an 
infinngement  upon  the  public  rights. 


(c)  Cro.  Jac446. 
A  aS 
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The  subject  of  this  Chapter  will  be  conadered  under 
the  two  following  heads:  —  1st,  As  to  the  diversion  of 
highways  at  the  common  law ;  and  Sd,  As  to  the  diver- 
sion and  extinction  of  highways  under  Acts  of  Parlia- 
ment. 

Section  L 
A$  to  the  difoernon  of  highways  at  the  common  law. 

It  is  decided,  that  an  ancient  highway  cannot  be 
changed,  without  the  king's  licence  first  obtained  upon 
a  writ  of  ad  quod  damnum^  and  an  inquisition  thereon 
found,  that  such  a  change  will  not  be  prejudicial  to  the 
public  ( a ) ;  and  it  was  said,  that  were  the  owner  of  the 
soil'  to  change  a  highway  without  such  authority,  he 
might  resume  and  stop  up  the  new  way  at  his  option. 
And  it  seemeth  that  the  king's  subjects  have  not  such 
an  interest  in  such  new  way  as  will  make  good  a  general 
justification  of  their  going  in  it  as  a  common  highway ; 
but  that  in  an  action  of  trespass,  brought  by  the  owner 
of  the  land  against  those  who  shall  go  over  it,  they 
ought  to  shew  especially,  by  way  of  excuse,  how  the  old 
way  was  obstructed,  and  the  new  one  set  out  (&)•  And 
it  was  considered,  that  the  inhabitants  would  not  be 
bound  to  keep  watch  in  such  new  way,  or  to  make 
amends  for  a  robbery  therein  committed,  or  to  repair 
it(c). 

In  the  case  o{  Payne  v.  Partridge  (cf),  the  defendant, 
who  was  the  owner  of  a  ferry,  had  built  a  bridge  in  the 

(a)  Cro.  Car.  366,  267.  (c)  See  1  Hawk.  P.  C.  c.7(>. 

(6  )  Cro.  Car.  267.    Yelv.  141,        s.  S. 
I4t.  {d)  iSalk.  12,  pLl. 
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stead  of  it,  without  first  suing  out  a  writ  of  ad  quod 
damnum.  And  the  Court  held,  that  he  could  not  let 
down  the  ferry  and  put  up  a  bridge  without  Ucence  and 
an  ad  quod  damnum. 

So  in  Hind  y.  Mansfield  {a),  the  defendant  was  fined 
jf  200  for  diverting  part  of  the  River  Thames,  by  wliich 
he  weakened  the  current  of  the  river,  to  cai-ry  barges, 
&c.  towards  London,  and  other  houses  of  the  King  upon 
that  river;  and  such  a  thing  cannot  be  done  without  an 
ad  quod  damnum^  because  that  river  is  an  highway. 

In  Ex  parte  Armitage  and  others  (6),  Lord  Hard^ 
wicke  says,  "  In  all  cases  of  writ  of  ad  quod  damnum, 
whether  to  change  an  old  way  for  a  new  one,  or  to  alter 
the  condition  of  a  way,  the  new  way,  or  way  so  altered, 
must  be,  to  all  intents  and  purposes,  as  beneficial  to 
the  King  and  subjects  as  the  old  way  was  before."  In 
that  case  a  writ  of  ad  quod  damnum  had  been  obtained 
''  to  lay  down  timber,  wood,  and  other  materials  for  a 
waggon-way,*'  on  an  already  existing  way.  And,  for  the 
want  of  an  equivalent  to  the  pubUc,  the  writ  was  quashed 
upon  motion  before  the  Lord  Chancellor. 

But  the  finding  under  a  writ  of  ad  quod  damnum  fa- 
vorable to  those  at  whose  instance  it  has  issued,  is 
traversable;  it  is  not  conclusive  in  their  favor;  it  is  noi 
a  bar  to  an  indictment  for  a  nuisance.      The  jury  by 


(a)   Noy,    103;     and  see  the  of  a  public  river;   and    see  per 

Case  of  the  Isle  of  Ely,  10  Rep.  LiUledale,  J.  in  Rex  «.  Moan* 

141,  wliere  it  seems  to  be  held,  tagae,  4  B.  Ac  C.  605. 

that  the  Commissioners  of  Sewers  (6  )  Ambl.  S94. 
have  power  to  di? ert  the  coarse 


374  THE  DIVEE8ION   AND  BXTINCTION 

whom  mith  nn  indictment  is  to  be  tried,  have  a  tiglil 
to  exercise  their  own  judgment  upon  the  matter,  and 
may  find  that  to  be  a  public  nuisance,  which,  under  dus 
writ,  may  have  been  found  not  to  be  to  the  prejudice 
of  his  Majesty's  subjects  (  a  )• 

This  process  by  writ  of  ad  quod  dmmmam  is^  at  the 
present  day,  almost  disused;  and  has  given  place  to  tha 
form  of  proceeding  ordered  by  the  SiaMes  13  Geo.  8* 
c  78,  and  55  Geo*  3.  c  68|  which  will  afterwards  be  dfr* 
tafled.  I  shall  only  mention,  with  regard  to  the  old 
proceeding,  that  the  writ  of  ad  quod  damnum  is  an  ori- 
ginal writ,  issuing  out  of  and  returnable  into  Chanoelry, 
directing  the  sheriff  to  inquire  by  a  jury,  whether  tadi 
change  will  be  detrimental  to  the  public :  which  inqui- 
sition, being  a  proceeding  only  ex  parte,  is,  as  has  been 
already  observed,  in  its  own  nature  traversable;  and 
heretofore  the  party  grieved  might  be  heard  i^nst  i% 
before  the  Chancellor.  But  now  by  the  Sd  section  of 
Stai.  55  G^.  3.  c.  68,  Any  person  or  persons  injured  or 
aggrieved  by  the  inclosure  of  any  road  or  highway  bj 
tirtue  of  any  inquisition,  taken  upon  any  writ  of  ad  quod 
damnum,  may  make  his  or  their  comjdaint  thereof  by 
appeal  to  the  justices  of  the  peace  at  the  said  Quarter 
Sessions  (i),  upon  giving  ten  days'  notice  in  writing  of 
such  appeal  to  the  surveyor  of  the  highways  of  the  pa^ 
rish,  township,  or  place,  wherein  such  highway,  bridle- 
way,  or  footway  shall  be  situated ;  and  also  affixing  such 
notice  to  the  door  of  the  church  or  chapel  of  such  parish. 


(a)  See  6  B.  4r  C.  600,  per  Ld.  sIiaU  be  lioldew  withia  the  lanil 

Tenterden,  C  J.  ia  the  case  of  where   the  bishway,  m  iaclotcdy 

Rex  o.  Rnssell.  ihaU  lie. 

(  6 )  The  Quarter  Sessions  which 
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towndiipi  <Mr  place ;  and  the  sud  Court  of  Quarter  Ses- 
sions is  thereby  authorized  aiid  empowered  to  hear  and 
finally  determine  such  appeal. 

In  the  case  of  Rex  v.  T/te  Justices  of  Essex  ( a ),  it 
was  decided,  that  upon  an  appeal  against  the  inclosure 
of  a  highway  by  virtue  of  a  writ  of  ad  quod  damnum,  it 
is  incumbent  upon  the  party  to  give  the  notices  required 
by  this  Sd  section;  and  that  a  notice  to  the  party  inte- 
rested is  not  alone  sufficient.  Lord  Ellenborough,  C.J. 
said  ''I  cannot  engender  or  innoculate  my  mind  with 
any  doubt  on  this  subject.  The  Sd  clause  of  55  Geo.  3. 
C.68,  specifically  combines  together  the  two  cases  of  roads 
slopped  up  by  order  of  magistrates,  and  by  virtue  of  a 
writ  of  ad  quod  damnum,  and  requires  in  both  cases 
the  same  notices  to  be  given.*' 


The  said  Sessions. — In  the  above  case,  Lord  Ellen- 
borough,  C.  J.  said,  **  The  ^  said  Quarter  Sessions,*  refer 
to  the  Quarter  Sessions,  meeting  at  a  particular  place, 
and  having  jurisdiction  within  the  limits  where  the  high- 
way stopped  up  may  happen  to  lie ;"  and  per  Bayley,  J. 
^  The  words  '  said  Sessions '  only  refer  to  the  Sessions 
for  the  county  in  which  the  road  stopped  up  is  situate." 

.  It  should  seem,  that  the  notices  required  by  the  Sd 
section  of  the  above  Act,  cannot  apply  to  the  proceeding 
1^  writ  of  ad  quod  damnum,  and  therefore  that  the  limi- 
tation of  time  within  which  any  appeal  may  be  lodged 
against  an  inquisition  under  that  proceeding,  remains  un- 
altered. Therefore,  the  appeal  must  be  made  at  the 
Sessions  next  after  the  inquisition  taken  and  entered  and 

(a)  iB.dr  A.  373. 
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recorded  (a).  And  where  an  appeal  was  delayed  nntfl 
the  next  Sessions  after  the  mcloMure  made  by  yirtue  of 
an  uiquisition  upon  writ  of  ad  quod  dtmrnum,  it  was  con- 
sidered to  be  too  late  (6). 

After  the  change  of  the  road  is  accomplished,  under 
this  proceeding,  and  the  new  road  is  made  and  put  into 
proper  order,  the  parishioners  are  liable  to  its  repair,  as 
tliey  previously  were  with  regard  to  the  old  way.  But  if 
the  new  road  lie  in  another  parish  from  that  in  which 
the  other  was  situate,  then  the  person  who  sued  out  the 
writ  must  keep  it  in  repair  (^r). 

A  highway  may  be  changed  by  the  act  of  Grod.  There- 
fore, it  hath  been  holden,  that  if  a  water,  which  has 
been  an  ancient  highway,  by  degrees  change  its  course, 
and  go  over  different  ground  from  that  whereon  it  used 
to  run,  yet  the  highway  continues  in  the  new  channel,  in 
the  same  manner  as  in  the  oId(c]{).  In  Com.  Dig.  CJtimimm 
(A.  1 .)  it  is  said,  '^  A  navigable  river  is  in  the  nature  of 
a  highway,  and  if  the  water  alters  its  course,  the  way 
alters ;  per  Thorp,  22  Ass.  93. "  This  case  cited  by 
Comyn  is  mentioned  by  Ilolroyd,  J.  in  the  case  of  Rex 
\.  Mountague  {e)y  where  it  is  thus  stated — '*  et  noia, 
Thorpe,  J.  saith,  if  a  water  be  a  high  street,  which  water 
by  its  own  force  changes  its  course  upon  another  soil, 
yet  it  shall  have  there  the  same  high  street  as  it  had 
before  in  its   ancient  course,  so  that  the  lord  of  the  soil 


(  a  )    Provided  there   be  suffi-  Bucks,  2  M.  &  S.  230. 

cient  time  to  give  the   reqnisite  (c)  See 3  Atk.  766. 

noticei — if  not,    then  at  the  snc-  (  d  )  See  Cro.  Car.  X67.— I  RolJ. 

ceeding  Sessions.    See  13  Geo.  3.  Abr.  390 ;  and  Hawk.  F.  C.  c.76. 

c.  78.  s.  19.  s.  4. 

(6)    Rex  0.  The  Justices    of  (e)  4  B.  &  C.  604. 
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cannot  disturb  the  new  course," — which  is  not  merely 
the  dictum  of  Thorp,  J.  but  he  states  it  to  have  been  so 
held  in  the  case  of  Nottingham. 

In  the  abore  mentioned  case  of  Rex  v.  Mountague,  it 
was  held  that  a  public  right  of  navigation  in  a  river  or 
creek  may  be  extinguished  by  natural  causes,  such  as 
the  recess  of  the  sea,  or  an  accumulation  of  mud,  &c. 
In  allusion  to  the  case  then  before  the  Court,  Bayley,  J. 
said,  "  Most  probably  the  rights  of  the  public,  if  they 
ever  had  any,  arose  from  the  flux  and  reflux  of  the  tides 
of  the  sea,  so  as  to  make  the  channel  navigable.  If  then 
the  sea  retreated,  or  the  channel  silted  up,  so  as  to  be 
no  longer  navigable,  why  should  not  the  public  rights 
cease  ?  If  they  arose  from  natural  causes,  why  should 
not  natural  causes  also  put  an  end  to  them  i  " 

Section   II. 

As  to  the  diversion  and  extinction  of  highways  under 

Acts  of  Parliament. 

Besides  the  methods  already  stated,  ways  are  some- 
times changed  or  stopped  up,  and  new  ones  created  by 
Turnpike  Acts,  Inclosure  Acts,  or  other  Acts  of  Parlia- 
ment, containing  specific  enactments  for  such  purposes. 
But  such  ways  may  or  may  not  be  public,  according  to 
the  provisions  of  the  particular  Acts.  And  it  has  been 
decided,  that  where  a  road  was  set  out  by  commissioners 
under  an  Inclosure  Act  as  a  private  road,  for  the  use  of 
the  inhabitants  of  nine  parishes,  directing  the  inhabit- 
ants of  six  of  those  parishes  to  keep  it  in  repair,  the 
number  of  persons  using  or  repairing  it  would  not  make 
it  a  public  way,  if  it  were  not  common  to  all  the  king's 
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subjects.  The  question^  it  was  said,  was  not  varied  by 
the  fact  that  many  individuak  were  liable  to  repair,  or 
that  many  others  were  entitled  to  the  benefit  of  it;  nor 
did  the  circumstance  of  this  road  having  been  set  out 
under  a  public  Act  of  Parliament,  make  the  non-repair 
of  it  an  indictable  offence  ( a  )• 

And  if  a  way,  which  has  formerly  been  open  and  ud- 
inclosed,  be  inclosed  under  the  prorisions  of  an  Act  of 
Parliament  by  the  persons  to  whom  the  adjoining  allot- 
ments are  awarded,  it  shall  be  repaired  by  the  parishf 
notwithstanding  the  inclosure  thereof  ( &  )• 

If  any  form  of  proceeding  is  prescribed  by  an  Act  of 
Parliament,  for  the  purpose  of  altering  the  course  of  high- 
ways, its  requisitions  should  be  strictly  complied  with. 
And,  although  the  Courts  will  presume  that  the  giving 
of  notices  or  other  preliminary  matter  has  been  correctly 
executed,  if  the  usage  has  been  pursuant  to  the  order 
under  the  Act,  yet  if  that  is  not  the  case,  the  order 
itself  shall  not  be  received  in  evidence,  in  any  collateral 
proceeding,  until  proof  is  given  of  a  compliance  with  the 
terms  of  the  enactment  (  c ). 

For  the  purpose  of  rendering  the  diversion  of  high- 
ways more  expeditious  and  less  expensive,  and  for  re- 
medying therein  the  defects  of  the  common  law,   tbtf 

(«)  Rev  V.  Richards,  8  T.  R.  (c)  Rex  e.  The  InhaMtiDU  of 

654.  Hanlingfield,  2  M.  &  S.  558.     See 

(6)  Rev  V.  The  InbabiUnU  of  Rex  r.  Tippett,  S  B.  &  A.  193, 

Flecknow,  l  Borr.  461.    See  ante,  where  it  wan  contended,  timt  the 

pai^  90,  as  to  the  nature  of  the  operation  of  an  Act  of  ParlianeDt 

liability  to  repair  on   account  of  was  imdireeily  to  extinftnish  a  Mgb* 

ineloMure,  way,  but  without  success. 
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LegiBlature  has  made  several  enactments,  to  authorize 
the  change,  and  even  the  discontinuance  of  highways, 
subject  to  certain  restrictions  and  regulations  therein 
contained. 

I  shall  now  proceed  to  state  these  enactments,  and  the 
several  decisions  respecting  them,  which  have  occurred. 
And  this  will  be  done  under  two  heads:  Ist,  As  relating 
to  highways  in  general ;  and  Sdly,  As  relating  to  turn- 
pike roads. 


First:   T7te  enactments  relating  to  ifte  diversion,  %c. 

of  Highways. 

Power  to  widen  and  divert  highways  {a). — By  Statute 
13  Geo.  3.  c.  78.  s.  16,  It  is  enacted.  That  where  it  shall 
appear,  upon  the  view  of  any  two  or  more  of  the  said 
justices  of  the  peace,  that  the  ground  or  soil  of  any  high- 
way between  the  fences  thereof  is  not  of  sufficient  breadth, 
and  may  be  conveniently  widened  and  enlarged;  or  that 
the  same  cannot  be  conveniently  enlarged,  and  made  com- 
modious for  travellers  without  diverting  and  turning  the 
same;  such  justices  shall,  and  they  are  hereby  empowered, 
within  their  respective  jurisdictions,  to  order (6)  such 
highways  respectively  (c)  to  be  widened  and  enlarged,  or 
diverted  and  turned,  in  such  manner  as  they  shall  think 


(«)  This  power  it  forUier  re-  widened,  extends  to  roads  repair- 

golated  by  Stat.  55  Geo.  3.  c.  68.  able  raiiant  tenwrie;  and  that  npon 

tee  pott,  p.  384.  disobedience  to  such  order,  the 

(6)  See  Form,  Appendix,  No.  party   may  either  be  proceeded 

XLII.  against  snmmarily  nnder  the  Sta- 

(e)  It  has  been  decided,  that  tiite,  or  by  indictment,  as  for  an 

the  power  thus  given  to  two  jus-  offence  at  the  common  law.    Rex 

tices,  to  order  any  highway  to  tie  v.  Balme,  Cowp.  648. 
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fit;  SO  that  the  said  highwaysj  when  enlarged  and  di- 
vertedy  shall  not  exceed  thirty  feet  in  breadth ;  and  that 
neither  of  the  said  powers  do  extend  to  pull  down  any 
house  or  building,  or  to  take  away  the  ground  of  any 
garden,  park,  paddock,  court,  or  yard: — And  for  the  sa- 
tisfaction of  the  person  or  persons,  bodies  politic  or  corpo- 
rate, who  are  seised  or  possessed  of  or  interested  in  their 
own  right,  or  in  trust  for  any  other  person  or  persons,  in 
the  said  ground  that  shall  be  laid  into  the  said  highways 
respectively  so  to  be  enlarged,  or  through  which  such 
highway,  so  to  be  diverted  and  turned,  shall  go,  the  said 
surveyor,  under  the  direction  and  with  the  approbation 
of  the  said  justices,  shall  and  is  hereby  empowered  to 
make  an  agreement  with  him,  her,  or  them,  for  the  re- 
compence  to  be  made  for  such  ground,  and  for  the  making 
such  new  ditches  and  fences  as  shall  be  necessary,  accord- 
ing and  in  proportion  to  their  several  and  respective  in- 
terests therein ;  and  also  with  any  other  person  or  persons, 
bodies  politic  or  corporate,  that  may  be  injured  by  the 
enlarging,  altering,  or  diverting  such  highways  respec- 
tively, for  the  satisfaction  to  be  made  to  him,  her,  or  them 
respectively  as  aforesaid: — And  if  the  said  surveyor, 
under  the  direction  and  with  the  approbation  of  the  said 
justices,  cannot  agree  with  the  said  person  or  persons, 
bodies  politic  or  corporate;  or  if  he,  she,  or  they  cannot 
be  found,  or  shall  refuse  to  treat,  or  take  such  recompence 
or  satisfaction  as  shall  be  offered  to  them  respectively  by 
such  surveyor;  then  the  justices  of  the  peace,  at  any  Ge- 
neral Quarter  Sessions,  to  be  holden  for  the  limit  wherein 
such  ground  shall  lie,  upon  certificate  in  writing  (a), 
signed  by  the  justices  making  such  view  as  aforesaid,  of 
their  proceedings  in  the  premises,  and  upon  proof  of  four- 

(a)  See  Form,  Appendix,  No.  XLIII. 
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teen  days*  notice  in  writing  having  been  given  by  the  sur- 
veyor of  such  parish^  township^  or  place,  to  the  owner, 
occupier,  or  other  person  or  persons,  bodies  politic  or 
corporate,  interested  in  such  ground,  or  to  his,  her,  or 
their  guardian,  trustee,  clerk,  or  agent,  signifying  an  in- 
tention to  apply  to  such  Quarter  Sessions  for  the  purpose 
of  taking  such  ground,  shall  impannel  a  jury  of  twelve 
disinterested  men  out  of  the  persons  returned  to  serve  as 
jurymen  at  such  Quarter  Sessions;  and  the  said  jury  shall 
upon  their  oaths,  to  the  best  of  their  judgments,  assess 
the  damages  to  be  given  and  recompence  to  be  made  to 
the  owners  and  others  interested  as  aforesaid  in  the 
said  ground,  for  their  respective  interests,  as  they  shall 
think  reasonable,  not  exceeding  forty  years*  purchase  for 
the  clear  yearly  value  of  the  ground  so  laid  out;  and 
likewise  such  recompence  as  they  shaU  think  reasonable, 
for  the  making  of  new  ditches  and  fences  on  the  side  or 
sides  of  the  said  highways  that  shall  be  so  enlarged  or 
diverted;  and  also  satisfaction  to  any  person  or  persons, 
bodies  politic  or  corporate,  that  may  be  otherwise  injured 
by  the  enlarging  or  diverting  the  said  highways  respec* 
tively. 

And  by  Section  18,  If  the  jury  shall  give  a  verdict  for 
more  monies  than  what  shall  have  been  offered  by  the 
surveyor,  before  such  application  to  the  said  Court  of 
Quarter  Sessions,  the  costs  and  expences  attending  the 
several  proceedings  shall  be  paid  by  the  surveyor  out  of 
the  money  in  his  hands,  or  to  be  assessed  and  levied 
under  this  Act ;  but  if  the  jury  shall  give  a  verdict  for  no 
more  or  for  less  monies  than  shall  have  been  so  offered 
by  the  surveyor,  then  the  costs  and  expences  shall  be 
paid  by  the  person,  or  body  politic  or  corporate,  who 
refused  to  accept  the  recompence  and  satisfaction  so  of- 
fered to  him,  her,  or  them,  as  aforesaid. 
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By  the  16th  Section  it  is  further  eeaoted.  That  upon 
payment  or  tender  of  the  money  so  to  be  awarded  and 
assessed  to  the  person  or  persons,  bodies  politic  or  cor- 
porate entitled  to  receiTe  the  same,  or  leaving  it  in  the 
hands  of  the  clerk  of  the  peace  of  such  Umit,  in  case 
such  person  or  persons,  bodies  politic  or  corporate  can- 
not be  found,  or  shall  refuse  to  accept  the  same,  for  the 
use  of  the  owner  of,   or  others  interested  in  the  sud 
ground,  the  interest  of  the  said  person  or  persons,  bo- 
dies politic  or  corporate  in  the  said  ground  shall  be  for 
ever  divested  out  of  them;   and  the  said  ground,  after 
such  agreement  or  verdict  as  aforesaid,  shaU  be  esteemed 
and  taken  to  be  a  public  highway  to  all  intents  and  pur* 
poses  whatsoever;  saving  nevertheless  to  the  owner  or 
owners  of  such  ground  all  mines,  minerals,  and  fosnli 
l3ring  under  the  same,  which  can  or  may  be  got  without 
breaking  the  surface  of  the  said  highway ;  and  also  all 
timber  and  wood  growing  upon  such  ground,  to  be  fallen 
and  taken  by  such  owner  or  owners  within  one  month 
after  such  order  shall  have  been  made;    or  in  defiuill 
thereof,  to  be  fallen  by  the  said  surveyor  or  surveyors 
within  the  respective  months  aforesaid  (a),  and  laid  upon 
the  land  adjoining  for  the  benefit  of  the  said  owner  or 
owners. — And  by  the  same  Section  it  is  further  provided. 
That  where  thei*e  shall  not  appear  sufficient  money  in  the 
hands  of  the  surveyor  or  surveyors,    for  the  purposes 
aforesaid,  then  the  said  two  justices,  in  case  of  agreement, 
or  the  said  Court  of  Quarter  Sessions,  afler  such  yerdict. 
as  aforesaid,  shall  order  an  equal  assessment  to  be  madoa 
levied,  and  collected  upon  all  and  every  the  occupiers  of 
lands,  tenements,  woods,  tithes,  and  hereditaments,  in  the 
respective  parishes,  townships,  or  places,  where  such  high- 
ways  shall  lie,  and  direct  the  money  to  be  paid  to  the 


(a)  By  sect.  13.    See  ante,  p.  175. 


OP  HIOHWATS«  883 

person  or  personsj  bodies  politic  or  corporate,  so  inte- 
rested, in  such  manner  as  the  said  justices  or  Court  of 
Quarter  Sessions  respectiyely  shall  direct  and  appoint; 
and  the  money  thereby  raised  shall  be  employed  and  ac- 
counted for  according  to  the  order  and  direction  of  the 
said  justices  or  Court  of  Quarter  Sessions  respectively, 
for  and  towards  the  purchasing  the  land  to  enlarge  or 
dirert  the  said  highways,  and  for  the  making  the  said 
ditches  and  fences,  and  also  satisfaction  for  the  damage 
sustfuned  thereby ;  and  the  said  assessment,  if  not  paid 
within  ten  days  after  demand,  shall,  by  order  of  the  said 
justices  or  Court  of  Quarter  Sessions  respectively,  be  le* 
vied  by  the  said  surveyor  in  the  manner  hereinafter  men- 
tioned  (a) :— Provided,  That  no  such  assessment  to  be 
Blade  in  any  one  year  shall  exceed  the  rate  of  sixpence  in 
die  pound  of  the  yearly  value  of  the  lands,  tenements, 
woods,  tithes,  and  hereditaments  so  assessed. 

Power  to  stop  up  unnecessary  highways^  Notices  to 
he  given^  previous  to  the  diversion  or  extinction  of  a  high^ 
way. — ^The  19th  Section  enacts.  That  highways,  bridle- 
ways, and  footways,  may  be  diverted  by  the  justices  at 
their  Special  Sessions,  with  the  consent  of  the  owner  of 
the  lands,  so  as  to  make  them  nearer  and  more  commo- 
^us  to  the  public ;  and  provides  for  an  appeal  to  the 
Quarter  Sessions  by  the'  persons  injured  by  any  such  pro- 
ceedings. But  this  part  of  the  Section  is  repealed  by  the 
Stat.  55  Qeo.  S.  c.  68.  s.  1,  which  recites,  that  it  is  ex- 
pedient, that  more  public  notice  should  be  given  of  any 
order  made,  or  proceeding  had  for  diverting,  turnings 
stopping,  and  inclosing  any  highway,  bridleway,  or  foot- 


(€)  See  ante,  p.  16S,  at  to  the  mode  of  enforcing  the  payment  of 
aMOMnientt* 
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way;  and  also  that  a  greater  facility  of  appeal  to  die 
Quarter  Sessions,  against  such  order  or  proceeding,  should 
be  given  to  any  person  or  persons  who  may  think  them- 
selves aggrieved  thereby;  and  also  that  the  justices  of 
peace  should  have  power^  under  certain  regulations,  to 
stop  up  unnecessary  highways,  bridleways,  and  footways. 

It  is  therefore  enacted  by  the  2d  Section  of  this  Act, 
That,  when  it  shall  appear,  upon  the  view  of  any  two  or 
more  of  the  said  justices  of  the  peace,  that  any  public  high- 
way,  or  public  bridleway  or  footway,  may  be  diverted,  bo 
as  to  make  the  same  nearer  or  more  commodious  to  the 
public,  and  the  owner  or  owners  of  the  lands  and  grounds 
through  which  such  new  highway,  bridleway,  or  footway,  so 
proposed  to  be  made,  shall  consent  thereto  by  writing  (a) 
under  his  or  their  hand  and  seal  or  hands  and  seals,  it 
shall  be  lawful,  by  order  of  such  justices  (6),  at  some 
Special  Sessions,  to  divert  and  turn  and  to  stop  up  such 
footway,  and  to  divert,  turn,  stop  up,  and  inclose,  sell 
and  dispose  of  such  old  highway  or  bridleway,  and  to 
purchase  the  ground  and  soil  for  such  new  highway, 
bridleway,  or  footway,  by  such  ways  and  means,  and  sub- 
ject to  such  exceptions  and  conditions  in  all  respects  as 
in  the  said  recited  Act  (c)  mentioned  with  regard  to  high- 
ways to  be  widened  or  diverted : — And  also  when  it  shall 
appear,  upon  the  view  of  any  two  or  more  of  the  said 
justices  of  the  peace,  that  any  public  highway,  bridleway, 
or  footway  is  unnecessary ^  it  shall  be  lawful,  by  order  of 
such  justices,  or  any  two  of  them,  to  stop  up  and  to  aeU 
and  dispose  of  such  unnecessary  highway,  bridleway,  or 
footway,  by  such  ways  and  means,  and  subject  to  suck 


(a)   See  Form,   Appendix,    No.  XLVII. 
(  6 )  See  Form,    AppenOix,    No.  XLVIII. 
(c)    15  Geo.  5.   c.  78. 
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esceptions  and  conditions  in  all  respects,  as  in  the  said 
redted  Act  is  mentioned,  in  regard  to  highways  to  be 
widened  and  diverted ;  Except  that  the  money  to  arise 
firom  such  sale,  where  by  the  said  Act  it  would  be  appli* 
cable  to  the  purchase  of  the  ground  and  soil  of  the  new 
highways  or  bridleways  therein  mentioned,  shaU  be  paid 
to  the  surveyor  or  surveyors,  and  be  applied  towards  the 
general  repairs  of  the  highways  and  bridleways  of  the 
parish,  township,  or  place  within  which  the  said  highway^ 
bridleway,  or  footway  so  stopped  up  shall  be  situate  :— 
Provided^  That  in  the  several  cases  before  mentioned,  a 
notice  in  the  form  or  to  the  effect  of  Schedule  A<  to  this 
Act  annexed  (a)  shall  be  affixed  in  legible  characters  at 
the  place  and  by  the  side  of  the  said  highway,  bridleway, 
or  footway  from  whence  the  same  is  directed  to  be  turned, 
diverted,  or  stopped  up,  and  also  inserted  in  one  or  more 
newspaper  or  newspapers  published  or  generally  circu- 
lated in  the  county  where  the  parish,  township,  or  place 
in  which  the  highway,  bridleway,  or  footway  so  ordered 
to  be  diverted  and  turned  or  stopped  up  (as  the  case  may 
be)  shall  lie  (or,  in  case  no  such  newspaper  shall  be  so 
puUished  or  circulated  in  such  county,  then  in  any  news- 
paper or  newspapers  published  or  circulated  in  the  nearest 
adjoining  county)  for  three  successive  weeks  after  the 
making  of  such  order;  and  a  like  notice  shall  be  affixed  to 
the  dooi:  of  the  church  or  chapel  of  every  parish,  town- 
ship, or  place,  in  which  such  highway,  bridleway,  or  foot- 
way, so  ordered  to  be  diverted,  turned,  or  stopped  up, 
or  any  part  thereof,  shall  lie,  on  tinree  successive  Sundays 
subsequent  to  the  making  of  such  order : — And  the  said 
several  notices  having  been  so  published,  the  said  order 
shall,  at  the  Quarter  Sessions  which  shaU  be  holden 
I  ■■■■     ■ 

(  €  )  See  Pom,  Appendix,  No.  XLIX. 
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within  the  limit  where  the  highway,  bridleway,  or  foot« 
way,  so  diverted  and  turned,  or  stopped  up,  shall  lie,  next 
after  the  expiration  of  four  weeks  from  the  first  day  on 
which  such  notices. shall  have  been  published  as  aforesaid, 
be  returned  to  the  clerk  of  the  peace  in  open  Courts 
and  lodged  with  him ;  and  the  said  order  shall,  at  sock 
Quarter  Sessions,  be  confirmed,  and  by  the  derk  of  the 
peace  enrolled  amongst  the  records  of  the  said  Court  of 
Quarter  Sessions. 

Appeal  to  the  Quarter  Sessions. — ^And  the  Sd  SecUam 
provides,  That  where  any  such  highway,  bridleway,  or 
footway  shall  be  so  ordered  to  be  stopped  up  or  inclosed, 
and  such  new  highway,  bridleway,  or  footway  set  out  and 
appropriated  in  lieu  thereof  as  aforesud ;  or  where  any 
unnecessary  highway,  bridleway,  or  footway  shall  be  ao 
ordered  to  be  stopped  up  as  aforesaid,  it  shall  be  lawful 
for  any  person  or  persons  injured  or  aggrieved  by  any  such 
order  or  proceeding,  or  by  the  indosure  of  any  road  or 
highway  by  virtue  of  any  inquisition  taken  upon  any  writ 
of  €ul  quod  damnum^  to  make  his  or  their  complaint  there- 
of by  appeal  to  the  justices  of  peace  at  the  said  Quarter 
Sessions,  upon  giving  ten  days'  notice  in  writing  of  such 
appeal  to  the  surveyor  of  the  highways  of  the  parish, 
township,  or  place  wherein  such  highway,  bridleway,  or 
footway  shall  be  situated,  and  also  affixing  such  notice 
to  the  door  of  the  church  or  chapel  of  such  parish,  town- 
ship, or  place :  and  the  said  Court  of  Quarter  Sessions  is 
hereby  authorized  and  empowered  to  hear  and  finaDy 
determine  such  appeaL 

If  the  order  is  confirmed^  the  old  highway  shall  be 
stopped  up,  and  sold. — And  by  Section  4,  It  is  enacted. 
That  if  no  such  appeal  be  made,  or  being  made,  such 
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order  and  proceedings  shall  be  confirmed  by  the  said  Court, 
the  said  inclosures  may  be  made  and  the  said  ways  stopped ; 
and  the  proceedings  thereupon  shall  be  binding  and  con- 
clusive to  all  persons  whomsoever ;  and  the  new  highways, 
bridleways,  and  footways,  so  to  be  appropriated  and  set 
out,  shall  be  and  for  ever  after  continue  a  public  high- 
way, bridleway,  or  footway,  to  aU  intents  and  purposes 
whatsoever ;  but  no  inclosures  of  such  old  highways,  bridle- 
ways, or  footways,  (except  in  the  case  of  stopping  up 
such  useless  highways,  bridleways,  or  footways  as  herein- 
before is  mentioned,)  shall  be  made,  until  such  new  high- 
way, bridleway,  or  footway  shall  be  completed  and  put 
into  good  condition  and  repair,  and  so  certified  by  two 
justices  of  the  peace  upon  view  thereof;  which  certificate 
shall  be  returned  to  the  clerk  of  the  peace,  and  by  him 
enrolled  amongst  the  records  of  the  Court  of  Quarter  Ses- 
sions next  after  such  order  as  aforesaid  shall  have  been 
confirmed  or  enrolled,  pursuant  to  the  directicms  herein- 
before contained : — But  from  and  after  the  enrolment  of 
such  order  and  certificate,  such  old  highway,  bridleway^ 
or  footway  shall  be  stopped  up,  and  the  soil  of  such  old 
highway  or  bridleway  sold  in  the  manner,  and  subject  to 
the  reservations  and  restrictions  in  the  said  recited  Act 
mentioned,  with  respect  to  highways  to  be  diverted  by 
tnrtue  of  the  said  Act  (a). 

Old  highway  to  be  sold. — By  StaL  13  Geo.  3.  c.78«  s.  17, 
When  any  such  new  highways  shall  be  made  as  aforesaid, 
the  old  highway  shall  be  stopped  up,  and  the  land  and  soil 
thereof  shall  be  sold  ( 6 )  by  the  said  surveyor,  with  the 


(€)  Tbe  5th  Section  provides,  ing  of  the  Act. 

thai  this  Act  shaU  DOt  annnl  or  (b)  See  the  observations  npon 

affect  any  order  or  proceeding,  this  direction  to  sell,  ante,  p.  29, 

vade  or  had  previons  to  the  pass-  et  seq. 
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approbation  of  the  said  justices  (a),  to  some  person  or 
persons  whose  lands  adjoin  thereto,  if  he,  she,  or  they 
shall  be  willing  to  purchase  the  same ;  if  not,  to  some 
other  person  or  person!  for  the  full  value  thereof: — But 
if  such  old  road  shall  lead  to  any  lands,  house,  or  place, 
which  cannot,  in  the  opinion  of  such  justices  respectively, 
be  accommodated  with  a  convenient  way  and  passage  from 
such  new  highway,  which  they  are  hereby  authorized  to 
order  and  lay  out,  if  they  find  it  necessary,  then  and  in 
such  case,  the  old  highway  shall  only  be  sold,  subject  to 
the  right  of  way  and  passage  to  such  lands,  house,  or 
place  respectively,  according  to  the  ancient  usage  in  that 
respect : — And  the  money  arising  from  such  sale,  in  either 
of  the  said  cases,  shall  be  applied  towards  the  purchase 
of  the  land  where  such  new  highway  shall  be  made : — 
And  upon  payment  or  tender  of  the  money  so  to  be  agreed 
for  as  aforesaid,  and  upon  a  certificate  (6)  being  signed 
by  the  said  two  justices,  or  by  the  chairman  of  the  said 
Court  of  Quarter  Sessions,  in  case  the  same  shall  be  de- 
termined there,  describing  the  lands  so  sold,  and  express* 
ing  the  sum  so  agreed  for,  and  directing  to  whom  the 
same  shall  be  paid,  and  upon  the  purchaser's  taking  a 
receipt  (c)  for  such  purchase-money  from  the  person  en- 
titled to  receive  the  same,  by  an  indorsement  on  the  back 
of  such  certificate,  the  soil  of  such  old  highway  shaD 
become  vested  in  such  purchaser  and  his  heirs : — ^But  all 
mines,  minerals,  and  fossils  lying  under  the  same,  shall 
continue  to  be  the  property  of  the  person  or  persons  who 
would  from  time  to  time  have  been  entitled  to  the  samei' 
if  such  old  highway  had  continued  there. 


(  a)  See  Fonn,  Appendii,  No.  XLIV. 
(  6  )  See  Form,  Appendix,  No.  XLV. 
(  c  )  See  Form,  Appendix,  No.  XLVI. 
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As  io  the  $ale  of  common  land^  by  the  tide  of  high- 
ways;  or  of  the  highway^  when  traversUfg  uninclosed 
land.-r-By  Stat.  13  Geo.  3.  c.  78,  s.  ^,  It  is  provided. 
That  no  common  l^nj  lying  between  the  fences  of  any 
old  highway,  to  be  stppped  up  or  inclosed  by  virtue  of 
this  Acty  shall  be  inclosed;  and  where  the  land  lying 
between  the  fences  pf  ^uch  highway^  not  being  common 
land,  shall,  jappn  a  n^dium,  exceed  30  feet  in  breadth, 
and  nqt  extend  to  50  feet  in  breadth,  the  same  shall 
not  h&  stopped  up  or  inclosed,  until  satisfaction  shall 
be  niade  to  the  owner  of  such  land  for  so  much  thereof 
1^  shall  exceed  th^  said  breadth  of  30  feet ;  and  if 
the  parties  cannot  Affee  in  the  satisfaction  so  to  be 
made,  the  same  shall  be  ai^usted  by  the  said  justices, 
or  the  jury,  if  a  jury  shaU  be  impannelled ;  and  if  the 
laiid  between  the  fences  inclosing  such  highways,  not 
being  compion  land,  shall  exceed  50  fe^(  in  breadth  upon 
a  medium,  or  if  the  said  old  road,  so  to  be  diverted  or 
lumedf  shall  lie  through  the  open  field  or  ground  be* 
longing  to  any  particular  person  or  persons,  such  person 
or  persons  and  also  the  person  or  persons  entitled  to  the 
land  hetw^n  the  fences  on  the  side  of  spch  highway, 
shall  respectively  hold  and  enjoy  the  land  an4  spi)  pf  su(^h 
old  high^^yi  &?<!  P^y  ^  ^^^  surveyor  for  the  iise  pf  the 
highways,  so  much  money  as  shall  be  agreed  Mppn  be- 
tween the  parties ;  or  if  they  cannot  agree,  so  much  as 
shall  be  deemed  and  a4judg€d  by  the  aai4  justices,  or 
jury,  if  such  jury  shall  be  impannelled  as  aforesaid,  to  be 
adequate  (Q  th<e  purchase  of  it,  estimating  such  highway 
at  30  feet  in  breadth  upon  an  average. 

As  to  the  ^ale  of  fooiways^'-r'Axid  by  Sect.  21,  Where 
any  footway  shall  be  diverted  by  virtue  of  this  Act  through 
(he  land  belonging  to  ^e  s^me  person  who  owned  the 
land  through  which  such  old  footway  lay,  the  same  shall 
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be  adjudged  and  deemed  an  exchange  only,  and  no 
satisfaction  or  compensation  shall  be  made,  unless 
the  land  to  be  used  for  such  new  footway  shall  be  of 
greater  length  and  of  greater  value  than  the  land  used 
for  such  old  footway : — ^And  where  the  said  footway  shall 
not  be  turned  through  the  lands  belon^g  to  the  same 
person,  the  damage  occasioned  by  such  old  footway  to 
the  lands  through  which  it  lay,  if  the  parties  interested 
shall  not  agree  in  adjusting  the  same,  shall  be  adjudged 
by  two  indifferent  persons,  the  one  to  be  named  by  the 
owner  of  the  land  and  the  other  by  the  said  two  justices; 
and  if  the  persons  so  to  be  nominated  cannot  agree  therein, 
they  shall  choose  some  third  person  to  adjudge  the  same, 
whose  determination  shall  be  final;  and  the  money  at 
which  such  damages  shall  be  so  assessed,  shall  be  applied 
in  making  satisfaction  to  the  owner  or  owners  of  the  land 
through  which  such  new  footway  shall  be  made. 

Such  are  the  provisions  which  are  now  in  force  for 
regulating  the  alteration  of  public  ways.  And  it  is  to  be 
observed,  that  although  more  extensive  powers  are  con- 
ferred upon  the  justices  by  the  last  Statute,  than  those 
which  they  enjoyed  under  the  former  Act;  yet,  by  way 
of  compensation  to  the  public,  greater  notoriety  la  re- 
quired to  be  given  to  their  proceedings. 

Under  the  provisions  of  Stat.  13  Geo.  8.  c.  78,  there 
existed  no  power  to  discontinue  any  unnecessary  highway, 
without  first  assigning  some  new  road  in  lieu  thereof. 
For  though  by  the  SSd  section  of  that  Act  it  is  declared, 
**  that  it  shall  be  lawful  for  such  justices  to  order  such 
highway  or  highways  which  shall  appear  to  them  on- 
necessary,  to  be  stopped  up  and  the  soil  thereof  sold  ;* 
yet  this  is  ordered  to  be  done  ''  in  such  manner  and  sub- 
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ject  to  such  restrictions,  and  such  right  of  appeal  to  the 
party  or  parties  aggrieved  thereby,  as  are  thereinbefore 
respectively  directed  and  given  concerning  the  highways 
to  be  stopped  up  or  inclosed.'*  And,  accordingly,  it  was 
held  in  the  case  of  Page  v.  Howard  ( a  ),  that  this  is  not 
a  general  power,  but  tied  up  to  a  particular  case.  The 
power  to  shut  up  roads  is  given,  only  where  there  is  a 
new  road  to  be  set  out.  This  shews  it  was  meant  to  be 
one  entire  act  of  the  magistrates ;  that  the  two  clauses 
(the  19th  and  22d  sections)  make  but  one  provision^  and 
that  the  powers  under  them  were  to  make  but  one  trans- 
action. 

Upon  the  19th  Section  of  the  Stat.  13  Geo.  3.  c.  78, 
it  has  been  decided  that  a  new  highway  must  be  set  out, 
be/ore  the  old  one  can  be  stopped  up.  The  facts  of  this 
case (b)  were  as  follows : — The  justices  had  made  the 
necessary  orders  for  the  stopping  up  of  the  highway  in 
question,  and  the  same  were  duly  enrolled :  but  they  had 
substituted  as  a  new  highway ,  a  lane  previously  existing, 
and  which  they  had  enlarged  and  made  more  commodious 
for  the  pubtic,  by  adding  to  it  along  one  side  of  the  way ; 
but  the  boundary  of  the  lane  on  the  other  side  eontinued 
the  same  as  it  had  formerly  been.  An  appeal  against  the 
order  was  made  to  the  justices  at  their  Quarter  Sessions, 
who,  however,  confirmed  it.  The  case  was  then  brought 
before  the  Coiurt  of  Eang's  Bench ;  where  Lord  Ellen- 
borough,  C.  J.  in  delivering  the  judgment  of  the  Court 
against  the  order,  observed,  "  This  is  a  question  of  juris- 
diction.  The  magistrates  have  only  jurisdiction  conferred 
c^n  them  in  a  given  case ;  they  may  divert  an  old  road,  so. 
as  to  make  it  nearer  or  more  commodious  to  the  public ; 

(  «  )  Cald.  S«8.  (  b  )  Wcrlcb  v,  Na»b,  8  East,  394. 
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that  is,  1^  tndking  a  new  roatL  The  whole  aectioii  com 
templates  that  a  new  highway  it  to  be  made  in  lieu  of  the 
old  one,  which  is  to  be  stopped  up ;  and  the  magistrates 
can  only  order  the  old  highway  to  be  stopped  up  on  con- 
dition that  a  new  highway  has  been  made  and  put  in  a 
proper  state.  But  what  diverting  or  turning  of  the  old 
road  has  there  been  in  this  case?  or  what  new  highway 
has  been  given  in  lieu  of  the  old  one  which  has  been 
stopped  up  ?  The  facts  are  simply  these ;  the  magistrates 
have  extinguished  and  stopped  up  one  old  road,  and  have 
enlarged  another  in  different  parts  of  it;  but  the  ienmim 
a  quo  and  ad  quern  and  the  direction  of  it  remain  the 
same  as  before.  Increasing  the  width  of  one  old  highway 
is  neither  diverting  another  old  highway,  nor  malriwg  a 
new  one ;  and  the  justices  cannot  make  facts  by  their  de* 
termination,  in  order  to  give  to  themselves  jurisdiction^ 
contrary  to  the  truth  of  the  cas^f** 

But  it  is  not  necessary  that  the  way,  substituted  for  the 
one  which  is  stopped  up,  should  be  entirely  new;  for  if 
part  of  it  be  new,  leading  into  another  old  highway,  ter« 
minating  in  the  same  place  to  which  the  discontinued 
highway  used  to  go,  this  is  a  sufficiently  new  highway  to 
satisfy  the  provisions  pf  the  Act  Such  was  the  decision 
in  the  case  of  De  Ponthieu  v.  Pennj/fecUher  (a),  where  the 
Justices  had  ordered  an  old  highway  to  be  stppped  up,  and 
had  substituted  for  it  a  new  footway  leading  to  another 
old  highway :  and  it  was  depided,  that  the  justices  had 
fiomplied  with  the  directions  of  the  Act.  Gibbs,  C.  /• 
remarking,  **  That  if  the  public  be  carried  to  the  p(Hi|t  of 
destinatbn  partly  I^y  i^  new  road  and  partly  \\y  an  old  oni^ 


(  «  )  5  Taunt.  634.-^1  Manh.  361,  8.  G. 
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4iie  meaning  of  the  Act  has  been  complied  with^  and  the 
^  magistrates  were  justified  m  shutting  up  the  old  way.** 

It  may  be  remarked,  that  although  under  the  Siaiuie 
55  Geo.  3.  c.  68,  the  justices  are  authorized  to  stop  up 
unnecessary  highways ;  yet  if  the  order  be  for  merely 
diverting  a  highway,  it  should  seem,  that  they  are  still 
bound  by  the  same  restriction,  as  to  the  substitution  of 
a  new  highway,  as  under  the  SiaL  13  Geo.  3.  c.  78,  has 
been  deemed  necessary  in  the  above  cases.  For  a  high* 
way  that  is  to  be  diverted,  appears  upon  the  face  of  the 
proceeding  not  to  be  unnecessary. 

It  is  decided,  relative  to  that  branch  of  the  19th  seo* 
tion  of  13  Geo.  3.  c.  78,  which  directs,  that  where  any 
highway  hath  been  diverted  and  turned  above  twelve 
months,  either  from  necessity  or  from  other  cause,  and 
acquiesced  in,  every  such  highway  "  shall  from  henceforth 
be  the  public  highway  to  all  intents  and  purposes  what- 
soever;*' that  this  clause  is  retrospective  only;  nor  is  its 
operation  extended  by  section  7,  of  the  55  Geo.  3.  c.  68, 
which  incorporates  all  the  clauses  and  provisions  of  the 
former  Act  (a). 

As  to  the  consent  of  the  owner. — ^The  Legislature,  we 
liave  seen  (6),  has  provided,  that  the  consent  of  the 
.owner  shall  be  obtained,  to  allow  the  new  highway  to  pass 
through  his  property;  without  which  consent  the  alteration 
cannot  be  made.  Upon  this  clause  it  has  been  decided, 
in  the  case  of  Rex  v.  Kirk  (c\  that  the  proper  person 


j(a )  S«e  Waite  o.  Smith,  S  T.R,  ( ^  )  By  sUt.  ^5 Geo.  3.  c  68. 

t9Sm  ••  2,  ante,  p.  384. 

(c)  IB.&C.  SI. 
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to  give  such  consent,  is  the  owner  of  the  land  at  the  tiMe 
when  the  order  for  diverting  the  way  is  made  by  the 
justices.  In  this  case  the  justices,  by  their  order,  recited 
that  they  had  found  upon  view  that  a  certain  part  of  a 
highway,  therein  particularly  described  by  reference  to  a 
plan  annexed  to  the  order,  might  be  diverted  and  turned, 
BO  as  to  make  the  same  nearer  and  more  commodious  to 
the  public ;  and  that  they  had  viewed  a  course  in  lieu 
thereof,  therein  also  particularly  described  by  reference 
to  the  same  plan,  part  of  which  new  road  was  to  pass 
through  the  lands  and  grounds  of  the  late  Thomas 
Jones,  Esq.  The  order  then  stated,  that  they  had  re- 
ceived evidence  of  the  consent  of  the  said  Thomas  Jones 
in  his  life-time,  to  the  said  part  of  the  new  road  being 
made  and  continued  through  his  lands,  by  writing  under 
his  hand  and  seal ;  and  directed  the  road  to  be  diverted 
and  turned  accordingly.  When  the  ease  came  before  the 
Court  of  King*s  Bench,  Abbott,  C.  J.  in  delivering  judg- 
ment, said,  ''  I  am  of  opinion  this  order  must  be  quashed. 
It  seems  to  me  that  the  proper  construction  of  the  Statute 
will  be,  to  hold  that  there  must  be  the  consent  of  the 
person,  who  is  the  owner  of  the  estate  at  the  time  when 
the  order  is  made.  Now  here  it  does  not  appear  upon 
the  face  of  the  order,  that  the  person  whose  consent  was 
obtained,  was  alive  either  at  the  time  when  the  order  was 
made,  or  at  any  time  after  the  proceedings  had  com- 
menced ;  for  it  is  not  stated  whether  the  consent  was 
given  before  or  after  the  justices  had  made  their  view.** 
''  Our  present  decision,"  he  added,  ''  will  not  affect  the 
question,  whether  the  owner  of  an  estate  may  revoke  a 
consent  given  by  a  former  owner  who  was  alive  and  con- 
senting at  the  time  the  order  was  made ;  we  only  decide, 
that  it  must  appear  on  the  face  of  the  order,  that  the 
consent  of  the  (person,  who  is  owner  at  the  time  when 
the  order  is  made,  ha^^  been  obtained." 
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And  the  consent  of  the  owner  must  be  given  under  his 
own  hand  and  seal.  See  the  case  of  Rex  v.  The  Justices 
of  Kent  ( a )}  where  it  was  held,  that  an  assent  to  the 
turning  of  the  road,  given  under  the  hand  and  seal  of  an 
agent  of  the  party  over  whose  ground  the  new  road  was 
proposed  to  be  made,  was  insufficient.  It  should  have 
appeared  on  the  face  of  the  order,  that  a  valid  assent 
was  given  under  the  hand  and  seal  of  the  party  himself. 

The  order  must  be  made  at  some  Special  Sessions. — 
It  is  expressly  enacted  by  both  the  Acts  of  Parliament, 
that  the  order  for  diverting  and  turning  a  highway  must 
be  made  by  the  justices  at  some  Special  Sessions.  And 
by  the  2d  section  of  55  Geo.  3.  c.  68,  power  is  given  **  to 
the  said  justices"  to  stop  up  unnecessary  highways.  Upon 
this  clause,  it  has  been  decided,  that  by  the  '^  said  jus^ 
tices  "  the  Legislature  clearly  means  justices  assembled  at 
some  Special  Sessions;  and  that  the  fact  must  appear 
upon  the  face  of  the  order.  And  if  such  a  course  is  not 
pursued,  the  Court  of  Quarter  Sessions  is  authorized  and 
bound  to  refuse  a  confirmation  of  the  order,  although  no 
appeal  be  made  to  them  ( 6 ). 

I  shall  proceed  to  consider  the  nature  of  the  Special 
Sessions,  required  by  the  Act,  and  how  it  is  to  be  con- 
vened* 

By  Section  61,  of  Statute  13  Geo.  3.  c.  78  (c),  it  is 
enacted,  That  it  shall  be  lawful  for  any  two  or  more 
justices  within  their  respective  limits,  to  hold  any  Special 
Sessions  for  executing  die  purposes  of  the  Act ;  and  to 

(«)  1  B.&C.  622. 

(b)  Rex  V.  Sbeppard,  3  Baro.  &  Aid.  414. 
(tf)  See  aote,  p.  178. 
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adjourn  die  same  as  they  shall  think  fit,  t^ausing  noHee 
to  he  given  of  the  time  and  place  of  holding  such  Spedal 
Sessions  and  of  the  adjournments  thereof,  to  the  several 
justices  acting  and  residing  within  such  limits^  by  the 
high  constable,  or  other  proper  officer  within  the  same. 

Upon  this  clause  it  has  been  decided,  in  the  case  of 
Rex  V,  The  Justices  of  Surrey  (a),  that  the  notices  of 
holding  a  Special  Sessions  under  this  Act,  must  be  given 
to  the  justices  of  the  peace  acting  within  the  district  by 
the  high  constable  of  the  hundred.  The  words  '^  other 
proper  officer*'  being  held  to  mean  an  officer  of  a  corpo- 
ration analogous  to  a  high  constable  of  a  hundred ;  and 
to  meet  the  case  provided  for  by  the  6Sd  section  of  the 
Act,  which  gives  to  justices  in  corporations,  as  well  as 
justices  in  counties,  power  to  act  within  the  limits  of  their 
respective  jurisdictions.  In  the  present  instance,  the 
notipes  were  served  by  the  clerk  of  the  magistrates,  and 
not  by  the  high  constable.  The  Court  observed,  **  That 
the  enactment,  as  to  the  mode  of  convening  the  Spedal 
Sessions,  is  not  to  be  considered  mere  matter  of  form. 
It  is  obvious  that  the  Legislature  intended  that  all  (h^ 
justices  acting  within  the  district  should  have  an  oppor- 
tunity of  being  present,  to  consider  the  propriety  of 
making  the  order.  That  object  wil}  be  besf;  obtained  by 
having  the  notices  of  holding  the  Sessions  served  upon 
the  different  magistrates  by  that  officer,  whose  duty  it  is 
to  execute  the  orders  of  the  magistrates,  and  who  is  liable 
to  punishment,  if  he  neglects  his  duty.  The  clerk  to  the 
magistrates  might  be  dismissed  from  his  office,  if  he 
neglected  to  obey  the  orders  of  the  magistrates ;  but  it 
does  not  follow^  th^t  he  would  therefore  be  liatde  to 
punishment** 


'  '  I    •     I  ■     «      1. 1 

(a)  5B.&C.  241. 
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Where  in  a  still  later  case(a)y  the  notices  of  holding 
the  Special  Sessions  were  signed  by  the  chief  constables 
of  the  hundred,  but  were  served  upon  the  justices  b]^  one 
of  the  clerks  to  the  magistrates;  and  at  sach  Speeia)  Ses- 
sions the  order  in  question  was  made:  it  was  contended 
upon  the  said  case  of  Rex  v.  The  Justices  of  Surrey,  that 
the  order  #as  invalid,  as,  though  the  notices  were  signed 
by  the  chief  constables,  yet  they  were  given  to  or  served 
upon  the  magistrates  by  one  of  their  clerks.  Sedper  Cur. 
**  The  notices  in  this  Ctee  having  been  signed  by  the  chief 
constables,  and  by  their  authority  served  upon  the  jus- 
tices, were  given  by  the  ehief  constables  wkhia  the  mean- 
ing of  the  Statute.** 

It  is  decided  by  the  ease  of  Rex  v«  The  Justices  of 
Worcestershire {b),  that  the  provisions  of  the  a^bove  flec- 
tion apply  to  proceedings  by  order  of  two  justices  under 
Stat.  55  Geo.  S.  c.  68.  s.  S;  and  that  the  notice  must  be 
given  a  reasonable  length  of  time  previous  to  the  sitting 
of  the  Special  Sessions.  Here  the  order  had  been  made 
by  the  justices  at  a  Special  Sessions,  holden  on  Tuesday 
the  15th  September,  the  precept  for  which  had  been 
issued  by  them  to  the  high  constable  on  the  Saturday  pre- 
ceding, and  the  notices  of  which  were  given  by  the  con- 
stable to  the  justices  acting  for  and  residing  within  the 
division  in  which  the  footway  was  situate,  only  on  the 
preceding  Monday.  After  the  order  was  made  the  several 
notices  prescribed  by  the  Stat.  55  Geo.  S.  c.  68.  s.  S.  were 
duly  given;  and  at  the  subsequent  Quarter  Sessions  the 
order  was  returned  to  the  clerk  of  the  peace  in  open 
Court,  and  application  made  that  it  might  be  confirmed 
and  enrolled,  there  being  no  appeal  against  it;  but  the^ 


(«)   Rex  V.  llie  Joscicea  of  Sirtfolk,  6  B.  &  C.  110» 
( I )  S  B.  6r  A.  «t8. 
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Sessions  refused  to  grant  the  motion,  on  the  ground  that 
sufiScient  notice  of  the  time  and  place  of  holding  the  Spe- 
cial Sessions  had  not  been  given  to  the  justices  of  the 
limits  within  which  the  footway  was  situate.  An  applica- 
tion was  thereupon  made  to  the  Court  of  King's  Bench 
for  a  mandamus  to  the  justices  of  the  county  of  Worcester, 
commanding  them  to  confirm  the  order  made  by  the  two 
justices,  and  a  rule  nisi  to  that  effect  was  obtained,  but 
was  afterwards  discharged  with  costs,  the  Court  consider- 
ing that  there  was  a  discretion  vested  in  the  Court  of  Quar- 
ter Sessions  relative  to  the  confirming  the  orders  of  the 
justices;  and  that  such  orders  ought  not  to  be  confirmed, 
unless  they  were  throughout  conformable  to  the  directions 
of  the  several  Acts  of  Parliament.  And  that  the  notice 
of  the  Special  Sessions  of  only  one  day,  which  had  been 
given  in  this  case  to  the  justices  acting  and  residing  within 
the  limit  within  which  the  road  in  question  was  situate, 
was  not  a  reasonable  and  suflicient  notice,  upon  the  proper 
construction  of  the  Acts.  Though  the  Court  would  not 
decide  what  length  of  notice  ought  to  be  given  in  such 
cases. 

In  one  case,  however,  where  the  Court  of  Quarter  Ses- 
sions confirmed  an  order  of  two  justices  for  stopping  up 
a  highway,  without  proof  that  the  order  was  previously 
made  at  a  Special  Sessions,  and  an  application  was  made 
to  the  Court  of  King's  Bench  for  a  mandamus  to  enter 
continuances;  the  Court  would  not  interfere,  stating  their 
reason  to  be,  that  the  Sessions  had  already  decided  upon 
a  point  peculiarly  within  their  jurisdiction.  I  allude  to  the 
case  of  Rex  v.  T/te  Justices  of  (a).     Campbell 

moved  for  a  mandamus,  commanding  the  defendants  to. 


(a)  1  Chit  Rep.  164. 
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enter  continuances  on  an  appeal  against  an  order  made  by 
two  justices  for  stopping  up  a  highway.  The  appeal  came 
on  to  be  heard  at  the  last  Quarter  Sessions,  when  the 
order  was  confirmed.  It  appeared,  however,  that  there 
was  some  irregularity  in  this  proceeding,  inasmuch  as  the 
order  could  not  be  confirmed,  unless  upon  proof,  that  the 
order  for  stopping  up  the  highway  was  made  at  a  Special 
Sessions.  This  was  necessary  according  to  the  authority 
of  a  case  decided  the  preceding  Michaelmas  Term,  where 
there  was  no  such  evidence ;  but  on  the  contrary,  it  ap- 
peared that  the  order  for  shutting  up  the  highway  was 
not  made  at  a  Special  Sessions.  Per  Curiam*  The  Sea^ 
sions  appear  to  have  decided  that  point,  and  we  cannot 
interfere  where  the  Court  of  Quarter  Sessions  have  de- 
cided a  point  peculiarly  under  their  cognizance.  The 
Jlule  was  therefore  refused. 

As  to  the  notices  to  be  given  after  the  order  is  made* 
I  shall  proceed  to  observe  upon  the  notices  which  are 
required  by  the  Stat.  55  Geo.  3.  c.  69.  to  be  given  before 
the  order  by  the  two  justices  can  be  confirmed  by  the 
Coturt  of  Quarter  Sessions.  These  are  of  three  kinds, 
and  are  very  well  described  and  their  distinctions  clearly 
marked  by  Lord  C.  J.  Abbott,  when  giving  judgment  in 
the  case  of  Jtex  v.  The  Justices  of  Kent  (a).  His  Lord- 
ship observes,  referring  to  the  said  Act,  '*  By  the  2d 
Section  notice  is  required  to  be  given  in  three  modes: 
by  affixing  it  by  the  side  of  the  road ;  by  advertisement 
in  a  newspaper ;  and  by  affixing  it  to  the  church  door« 
It  4icn  proceeds  *  And  the  said  several  notices  having 
been  so  published,  the  said  order  shall,  at  the  Quarter 
Sessions  which  shall  be  holden  within  the  limit  where  the 
highway,  bridleway,  or  footway,  so  diverted  and  turned  or 

(a)  1  B.  &  C.  en. 
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stopped  up  shaQ  lie^  next  after  the  expiration  of/ou^ 
weeks  from  the  first  day  on  which  such  notice  shall  have 
been  published,  be  returned  to  the  clerk  of  the  peace,  Sec* 
and  shaU  at  such  Quarter  Sessions  be  confirmed,  and  by 
the  clerk  of  the  peace  enrolled  amongst  the  records  of 
the  Court  of  Quarter  Sessions.' — ^The  notice  cannot  be 
considered  as  given  until  it  has  been  published  onee  im 
each  cf  the  modes  required  by  the  Act^  The  computation 
must  therefore  be  made  from  the  first  day  <hi  wbidi  that 
description  of  notice  shall  be  given,  which  is  last  pub- 
Kshed.  It  is  of  great  importance  that  these  noticies  should 
be  correct;  for,  by  the  3d  Section,  an  appeal  is  given  to 
the  same  Sessions  at  which  the  enrolment  is  to  be  made.*' 

As  to  the  eertificcUe  cf  the  justices. — ^We  have  seen  (a) 
that  by  the  4th  Section  of  Siat.  55  Geo.  3.  c.  68,  it  b 
enacted.  That  no  old  highway  shall  be  inclosed  until  the 
nrew  one  shall  be  completed  and  put  into  good  condition 
and  repair,  and  so  certified  by  two  justices  of  the  peace 
upon  view  thereof;  which  certificate  shall  be  returned  to 
the  clerk  of  the  peace,  and  by  him  enrolled.  A  clause 
similar  to  the  above  is  contained  in  the  Act  of  13  Geo.  S. 
c.  78,  upon  which  a  question  arose,  in  the  case  of  De 
Ponthieu  v.  Pennyfeather  (6),  as  to  what  is  to  be  consi- 
dered a  sufficient  certificate  by  the  justices.  There,  after 
the  order  for  diverting  the  highway,  three  of  the  justices 
by  whom  it  was  made,  signed  another  order,  by  which, 
after  reciting  that  they  were  satisfied  that  the  new  way 
was  properly  made  and  fit  for  the  reception  of  travellers^ 
it  was  ordered  that  the  old  way  should  be  stopped  up  and 
sold.  It  was  objected  that  this  recital  was  not  a  valid 
certificate  within  the  meaning  of  the  Act.    But  the  Court 


(  a  )  Aute,  p.  386.  (6)6  Taunt.  63i.— 1  Manh.  f6l»  S.  C 


OF  HIGHWAYS.,  401 

over-ruled  the  objection,  daying  there  was  a  certificate 
by  two  magistrates  that  the  new  road  was  made  perfect 
before  the  old  road  was  stopped. 

As  to  the  enrobneni  of  the  proceedings. — In  the  above 
case  otDe  Ponthieu  t.  Pennyfeaiher^  the  orders  and  pro- 
ceedings had  been  returned  to  the  clerk  of  the  peace,  and 
were  not  entered  or  transcribed  upon  any  roll  (no  records 
of  that  Court  of  Quarter  Sessions  being  so  enrolled),  but 
they  were  kept  as  part  of  the  roUs  of  the  Court,  and 
strung  together  with  other  proceedings  in  the  office,  in 
the  same  manner  as  all  records  of  the  same  Court  of 
Quarter  Sesuons  were  kept  and  preserved.  An  objec- 
tion was  taken  that  this  was  not  such  an  enrolment  of 
the  orders  and  certificate  as  the  Act  requires;  but  was 
over-ruled.  Per  Gribbs,  C.  J.  ''  It  is  very  questionablCf 
whether  by  the  term  '  enrolment'  is  here  meant  any  thing 
more  than  placing  the  orders  among  the  records  of  the 
Sessions;  but  supposing  it  to  mean  an  actual  transcript^ 
the  Act  is  herein  merely  directory  to  the  officer;  and  it 
cannot  be,  that  all  who  go  that  way  should  be  rendered 
trespassers,  by  the  neglect  of  the  officer  to  perform  his 
duty." 

Forms  of  proceedings. — Great  care  should  be  used,  in 
drawing  up  the  orders  and  notices  required  by  the  Acts, 
to  follow,  as  closely  as  possible,  the  forms  annexed  to  the 
respective  Acts.  For,  in  the  case  of  Davidson  v.  Gill  {a  ) 
it  was  decided,  that  an  order,  made  by  two  justices,  under 


(«)  t  Eaat,64.  And  see  Hex o.  describe  its  length   and  Iveadth. 

Kcoyoo,  6  B.  &  C.  640,  where  it  And  Semhle,  that  there  mnst  be  a 

is  decided,  that  the  justices  must  separate   order   for  stopping  up 

state  distinctly,  on  the  face  of  tiie  each  individual  way;  so  that  two 

order,   in  what  parish,   Ste.  the  or  more  ways  cannot  be  comprised 

highway  is  ritoate,  and  must  also  in  one  order.    Ibid.  p.  645. 

C  C 
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the  Stat.  13  Geo.  8.  c.  78.  a.  19,  for  stopping  up  an  old 
footway,  and  setting  out  a  new  one,  must  foUow  the  form 
prescribed  in  the  Schedule  annexed  to  that  Act,  and  set 
forth  the  length  and  breadth  of  the  new  footway:  other- 
wise it  will  be  no  answer  to  a  justification  of  a  right  of  way 
pleaded  to  an  action  of  trespass,  brought  by  the  owner 
of  the  soil  over  which  the  old  way  led.  The  Statute  re- 
quires that  the  forms  set  forth  in  the  Schedule  ''  shaU  be 
used  on  all  occasions,  with  such  additions  and  variations 
on/y  as  may  be  necessary  to  adapt  them  to  the  particular 
exigencies  of  the  case.*'  Under  these  words  a  material 
variance  from  the  form  prescribed  is  fatal,  and  maybe 
taken  advantage  of  in  a  collateral  proceeding. 

As  to  the  power  to  appeal. — I  now  come  to  the  con- 
sideration of  the  right  to  appeal  against  the  order  of  the 
justices,  which  is  provided  for  by  the  Legislatore.  By 
the  3d  Section  of  Stat.  55  Geo.  3.  c.  68(a),  an  appeal 
is  given  to  the  Quarter  Sessions  at  which  the  order  for 
diverting  or  stopping  up  a  highway  is  thereby  ordered 
to  be  confirmed,  to  any  person  injured  or  aggrieved  by 
such  order  or  proceeding,  upon  giving  notice  to  the 
surveyor. 

Upon  this  clause  it  has  been  decided,  that  in  the  no- 
tice of  appeal  against  the  order  of  two  justices  for  stop- 
ping or  diverting  a  highway,  it  is  necessary  to  state,  that 
the  party  intending  to  appeal  is  injured  or  aggrieved  by 
the  order.  See  the  case  of  Rex  v.  The  Justices  of  Es^ 
sex{b)i  where  Abbott,  C.J.  observed,  in  giving  judg- 
ment. That  the  matter  in  question,  viz.  the  stopping  up 


(  a )  See  ante,  p.  586.  Kidinf  of  Yorkihire,  7  B.  &  C. 

(6)  5  B.  &  C.  431 — And  lee        678,  S.  P. 
Rex  o.  The  Jasticet  of  the  West 
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or  diverting  of  a  public  highway,  affects,  in  a  certain  de- 
gree, all  his  Majesty's  subjects;  and  therefore,  as  the 
Statute  has  not  given  a  right  of  appeal  to  all  persons^ 
but  merely  to  the  party  aggrieved,  we  must  suppose  that 
the  Legislature  intended  to  confer  that  privilege  upon 
those  persons  alone,  who  have  sustained  some  special  and 
peculiar  injury,  and  not  to  extend  the  power  of  appealing 
to  any  captious  person  whomsoever. 

Under  the  clause  for  appeal  contained  in  the  19th  Sec- 
tion of  the  StcU.  18  Oeo.  S.  c.  78,  which  enacted.  That 
the  appeal  should  be  at  the  next  Quarter  Sessions  after 
the  order  had,  upon  giving  ten  days^  notice,  if  there  were 
time  for  such  notice;  and  if  not,  then  to  the  next  sub^ 
sequent  Sessions:  It  was  held  in  one  case  (a),  that  the 
appeal  might  be  made  at  the  Sessions  next  after  the  party 
had  notice  cf  the  order;  although  that  Sessions  was  not 
the  one  immediately  succeeding  the  making  of  the  order. 
Tlib  decision  is,  however,  overturned  by  tiie  later  cases 
of  Rex  V.  The  Justices  of  Pembrokeshire  (6)  and  Rex  v. 
The  Justices  of  Staffordshire {e).  In  which  last  case  it 
was  expressly  decided,  that  the  appeal  must  be  made  to 
the  Quarter  Sessions  next  after  the  order  made,  without 
reference  to  any  notice  received  by  the  appellant  of  such 
order.  These  dedsions  appear  to  be  applicable  to  the 
appeal  given  in  the  case  of  proceedings  upon  writ  of  ad 
quod  damnum,  though  the  time  for  appeal  ap<m  an  order 
by  two  justices  b  altered  by  Siat.  55  Geo.  S.  c.  68. 

It  should  seem,  tiiat  if  two  orders  be  made  by  the  jus- 
tices, the  one  for  diverting  and  turning  a  public  way,  and 


( t)  Rex  V.  The  Josticet  of  Stmf-  ( 6  )  S  Eut,  «15. 

forddiire,  7  T.  R.  81.  (« )  3  Eatt,  161. 

C  C  « 
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Ihe  other  for  stopping  up  the  old  way,  they  are  to  be 
considered  as  so  dbtinct  from  one  another*  that  an  appeal 
may  be  made  against  each  separately;  and  the  time 
within  which  to  appeal  against  either  order  must  nm 
from  its  individual  commencement. 

Thus,  two  justices  at  a  Special  Sessions  on  the  20th  of 
June  made  an  order,  that  a  public  footway  should  be 
diverted  and  turned ;  and  upon  the  4th  July  following 
made  another  order,  by  which  they  directed  the  old  foot- 
way to  be  stopped  up — against  which  orders  an  appeal 
was  made  at  the  next  Michaelmas  Quarter  Sessions,  and 
not  at  the  Midsummer  Quarter  Sessions,  which  were 
holden  on  the  11th  of  July:  on  which  account  the  justices 
dismissed  the  appeal.  When  the  case  was  brought  before 
the  Court  of  King's  Bench,  it  was  contended,  on  the  part 
of  the  justices,  that  the  time  for  appeal  ought  to  be 
reckoned  from  the  Jirst  order,  because  the  first  order 
comprehended  every  thing  which  was  contained  in  the 
second,  and  therefore  the  second  was  perfectly  unneces- 
sary ;  and  the  justices,  afler  making  the  first,  were  funeti 
officio.  On  the  other  hand,  it  was  denied  that  the  order 
for  diverting  and  turning  included  the  stopping  up,  for  so 
long  as  there  is  only  an  order  for  diverting  and  turning, 
the  public  have  a  right  to  go  along  the  old  footway,  and 
here  the  justices  have  made  a  separate  order  for  the  stop- 
ping up;  and  the  19th  Section  of  the  StcU.  IS  Geo.  3. 
c.  78,  expressly  gives  an  appeal  where  any  footway  skaU 
be  ordered  to  be  stopped  up;  so  that,  if  the  appeal  were 
out  of  time  for  the  first  order,  it  would  be  good  for  the 
second.  Which  was  agreed  to  by  the  Court,  who  said, 
*'  The  gravamen  as  to  the  public  is  the  stopping  up;  but 
the  appeal  must  be  confined  to  the  latter  order  (a )•** 

(a  }  Rex  r.  The  Jasticei  of  Hertfordshire!  3  M.  &  S. 459. 
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As  to  the  sale  of  the  old  highway.-^ln  the  case  of  Rex 
▼•  Kenjfon  (a),  two  justices,  by  an  order  made  in  petty 
sessioiiBf  certified  that  three  several  footways  did  appear  to 
them  to  be  unnecessary ;  and  therefore  they  did  order  the 
said  footways  to  be  stopped  up.    It  was  contended,  that 
this  order  was  incorrect,  for  not  providing  for  the  sale  of 
the  footpaths.    And  the  objection  was  admitted  by  the 
Court     Per  Bayley,  J.  "  As  to  the  other  objection,  I 
agree  that  under  the  13  Geo.  3.  c.  78,  no  power  is  given 
to  stop  up  any  highway,  bridleway,   or  footway,  unless 
another  is  substituted  for  it.    But  the  55  Geo*  3.  c.  68L 
s.  2,  provides  first  for  the  case  of  substituting  a  new  way 
for  an  old  one ;  and  then  follows  the  provision  upon  which 
this  question  turns,  '  and  also  when  it  shall  appear  upon 
the  view  of  any  two  or  more  of  the  said  justices  of  the 
peace,  that  any  public  highway,  bridleway,  or  footway 
is  unnecessary,  it  shall  and  may  be  lawfiil  by  order  of 
sueh  justices,  or  any  two  of  them,  to  stop  up  and  to 
sell  and  dispose  of  such  unnecessary  highway,  bridleway, 
or  footway.*    It  b  argued,  that  the  Legislature  never  in- 
tended to  extend  this  power  of  sale  to  an  old  footway; 
but  referring  to  the  former  statute  13  Geo.  3.  c.  78,  it 
seems  clear  that  such  was  their  intention.     By  that  Sta- 
tute, no  power  was  given  to  stop  up  an  old  footway  with- 
out making  a  new  one;  but  whenever  that  was  done,  the 
old  footway  was,  in  some  mode  or  other,  to  be  disposed 
of,  although  not  by  sale.    The  subsequent  Statute  having 
f^vem  power  to  stop  up  unnecessary  footways,  it  was  rea- 
sonable that  the  Legislature  should  make  a  provision  for 
eonverting  them  into  money  for  the  use  of  the  public. 
If  the  justices  are  to  make  an  order  to  stop  up  and  seD, 


(«)  6B.&C.640. 
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it  cannot  be  good  unless  it  applies  to  both.  Tbe  pro- 
vision for  each  of  these  acts  must  be  made  at  the  same 
time,  or  if  that  be  otherwise,  still  it  is  necessary  that  the 
order  should  state  the  length  and  breadth  of  the  road 
stopped  up,  in  order  that  it  may  be  known  what  is  to 
be  afterwards  sold." 

As  to  costs. — Section  80  of  the  13  G^.  3.  a  78,  gives 
an  appeal  and  awards  costs,  under  certdn  restrictions,  to 
any  person  aggrieved  by  proceedings  under  the  Act,  and 
for  which  no  particular  method  of  reUef  had  been 
therein  already  appointed.  But  as  an  appeal  and  other 
mode  of  relief  is  given  by  the  19th  section,  in  the  par- 
ticular case  of  the  diverting  of  ways  by  the  order  of  two 
justices,  the  80th  section  is  not  applicable  to  these  pro- 
ceedings. Therefore,  where  notice  of  appeal  against  an 
order  for  diverting  a  footway  was  given,  and  the  order 
was  not  filed  with  the  clerk  of  the  peace  for  enrolment, 
but  the  justices  gave  the  appellant  notice  that  they  in- 
tended to  abandon  the  order;  it  was  held,  that  the  jus- 
tices at  the  Sessions  had  no  power  to  award  to  the  ap- 
pellant the  costs  of  preparing  to  try  the  appeal,  which 
he  claimed  under  the  80th  section  (a). 


It  has  before  been  stated,  that  ways  are  frequently 
created  and  destroyed  under  Inclosure  Acts  or  other  Acts 
of  Parliament  In  order  to  ensure  sufficient  publicity 
and  consideration  in  the  stopping  up  of  old  ways  under 
Inclosure  Acts,  it  is  provided  by  the  General  Inclosure 
Act  (41  Geo.  3.  c  109.  s.  8,)  that  no  road  through  ok) 
inclosures  shall  be  stopped  up  without  the  order  of  twQ 


(a)  Rex  o.  Wing,  4  B.  &  C.  184. 
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justices,  and  subject  to  appeal  as  if  originally  made  by 
such  two  justices. 

And  by  11  tb  Section  of  the  same  Act,  it  is  enacted, 
That  all  roads,  ways,  and  paths  over,  through,  and  upon 
the  lands  and  grounds  intended  to  be  inclosed,  which 
shall  not  be  set  out  by  the  commissioners  as  directed  by 
the  8th  and  10th  sections,  shall  be  for  ever  stopped  up 
and  extinguished,  and  shall  be  deemed  and  taken  as 
part  of  the  lands  and  grounds  to  be  divided,  allotted, 
and  inclosed,  and  shall  be  divided,  allotted,  and  inclosed 
accordingly. 

Now  the  8th  section  appears  evidently  to  allude  to  the 
provisions  contained  in  the  Highway  Acts  for  diverting 
and  stopping  up  highways,  and  it  should  seem,  there* 
fore,  to  be  the  intention  of  the  Legislature  that  the  no* 
lices  required  to  be  given  by  the  latter  Act,  should  also 
be  given  in  proceedings  under  this  8th  section.  But  the 
necessity  of  giving  such  notices  has  never  been  actually 
decided  upon,  although  in  the  case  of  Rex  v.  ToumS" 
end  (a),  Abbott, C.  J.  seems  to  lean  very  strongly  to  that 
opinion. 

In  this  case  it  was  held,  that  the  time  for  appeal 
may  be  enlarged  by  the  provisions  of  the  particular  In* 
closure  Act.  For  there,  by  a  clause  in  an  Indosure  Act, 
a  commissioner  was  authorized  to  stop  up  any  way,  pro- 
vided it  be  done  by  the  order  and  with  thje  concurrence 
of  two  justices,  and  that  order  was  to  be  subject  to  an 
iq>peal  in  Uke  manner  and  under  such  form  and  restric* 
tions  as  if  the  same  had  been  originally  made  by  such 
justices.     By  a  subsequent  clause,  any  party  aggrieved 


(a)  5B.&  A.  4tO. 
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was  to  be  at  liberty  to  appeal  at  any  time  wUkim  djr 
months  after  the  cause  of  complaint.  Under  this  Act^ 
the  commissioner^  with  the  concurrence  and  order  of  two 
justices,  stopped  up  a  road,  without  giving  the  public 
notices  required  hj  Stat.  55Greo.  3.  c.  68.  And  it  waa 
decided,  that  a  party  aggrieved  might,  under  these  cir- 
cumstances, appeal  at  any  time  within  six  months,  as  he 
was  unable  to  appeal  under  the  55  Geo.  3.  c.  68,  for 
want  of  the  notices  required  to  be  given  by  that  Act, 
and  irom  the  publishing  of  which  the  time  for  appeal 
commences. 

And  in  the  case  of  Logan  v.  Burton  ( a ),  it  was  decided, 
that  the  clause  in  the  Greneral  Inclosure  Act  (41  Geo.  3. 
c.  109.  s.  8.)  which  requires  the  concurrence  of  two  ju»- 
tices  to  the  diverting  or  stopping  up  of  any  old  inclosed 
ways  by  commissioners  under  Inclosure  Acts,  provided 
the  particular  Inclosure  Act  authorize  the  stopping  up 
or  diverting  of  old  inclosed  ways,  extends  to  old  inclosed 
ways  which  continue  along  the  open  fields  intended  to  be 
inclosed  (6).  And  it  was  also  decided,  that  this  section 
extends  to  footways  as  well  as  carriage  ways;  although 
it  was  contended  by  the  counsel,  that  there  was  a  difier- 
ence  between  the  two  kinds  of  way,  and  that  footways 
Were  too  insignificant  to  require  that  deliberate  caution 
to  their  extinction,  which,  it  was  alleged,  the  Legislature 
meant  to  confine  to  carriage-ways  (  e).    How  contrary  to 

(a)  5  B.  A:  C.  513.  58,  where  thU  reaioning  was  alio 

(  6  )  And  therefore  these  ways  urged,  bat  withoat  success.    For 

cannot  be  extingnisbed  under  the  it  was  there  decided,  that  notUiig 

1  itb  section  of  the  General  Inclo*  short  of  an  order  of  the  magis- 

sure  Act.     See  Harber  o.  Rand,  trates,  expre$8hf   tt^pj^mg  i^   $ks 

9  Price,  58.  Jooifaih^  wUI  satisfy  tbeStatate. 
(  e  )  See  Harber  o.  Rand,  9  Pri. 
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all  established  law  upon  thb  subject  such  reasoning  is, 
I  have  endeavoured  to  shew  in  the  commencement  of  this 
Treatise. 


As  to  the  mode  of  Proceeding  to  be  adopted  relative  to 
the  Diversion,  ^c.  of  Highways,  subsequent  to  the 
Justices'  Order • 

I  SHALL  now  briefly  notice  thd  various  methods  whereby 
the  order  of  the  justices  for  diverting  or  stopping  up  a 
highway,  and  the  other  concurrent  acts,  may  be  ar* 
raigned,  and  their  validity  questioned,  either  before  or 
after  confirmation  by  the  Court  of  Quarter  Sessions. 

In  the  first  place, — The  validity  of  the  proceedings  had 
before  the  two  justices,  even  after  they  have  been  con- 
firmed at  the  Quarter  Sessions,  can  be  tried  in  an  action 
of  trespass,  which  may  be  brought  by  the  owner  of  the 
jK>il  against  any  one  who  shall  attempt  to  use  the  old  way. 
Tbis  was  done  in  the  case  of  De  Ponthieu  v.  Pewny^ 
fealher  (a),  where  the  regularity  of  the  order  of  the  jus- 
tices, the  sufiiciency  of  their  certificate  as  to  the  new  way 
being  in  good  condition,  and  the  enrolment  of  the  whole 
proceedings,  were  discussed.  And  in  another  case  ( 6),  it 
was  decided,  that  if  the  orders  of  justices  for  stopping 
up,  &c.  highways,  are  not  properly  made  according  to 
the  directions  of  the  Act ;  as  where,  under  the  13  Geo.  3. 
c.  78,  the  justices  stopped  up  a  highway,  substituting  for 
it  only  another  old  highway,  instead  of  a  new  highway , 
as  required  by  that  Act,  such  orders  may  be  questioned 


(  «  )  5  Taont  6S4.    1  Marsh.  (  6  )  Welch  o.  Nash,  8  East,  394. 

S61.  S.  C. 
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in  an  action  of  trespass^  notwithstanding  they  were  con- 
finned  on  appeal  to  the  Quarter  Sessions.  Again^  in  the 
case  of  Davidson  v.  Gill  (a),  the  whole  proceedings  were 
set  aside  for  a  material  informality^  in  an  action  of  tres- 
pass^  although  they  had  been  confirmed  at  the  Quarter 
Sessions. 

Secondly. — It  sometimes  happens,  that  the  Court  of 
Quarter  Sessions  refuse  to  confirm  the  order  of  the  jus- 
tices,  although  no  appeal  be  made  to  them  against  the 
same,  if  they  perceive  any  irregularity  in  the  proceeding. 
That  they  have  this  discretionary  power  with  regard  to 
the  confirmation  of  the  order,  and  that  they  are  bound 
to  exercise  it,  is  decided  in  the  case  of  Rex  v.  The 
Justices  of  Worcestershire  ( 6 ).  In  case  of  such  refusal, 
the  proper  course  to  be  pursued  in  order  to  enfcHX^  the 
Court  of  Quarter  Sessions  to  confirm  the  proceedings  of 
the  two  justices,  and  thus  to  bring  before  a  superior 
tribunal  the  review  of  the  decision  of  that  Court,  is  by 
motion  in  the  Court  of  King's  Bench  for  a  mandamms, 
commanding  the  justices  of  the  county  to  confirm  the 
order  made  by  the  two  justices  for  diverting  and  stopping 
up  the  road.  This  was  the  mode  pursued  in  the  above 
case  of  Rex  v.  The  Justices  of  Worcestershire^  and  also 
in  the  case  of  Rex  v.  T%e  Justices  of  Surrey  ic),  and  in 
the  case  of  Rex  v.  The  Justices  of  Suffolk  {d}. 

Thirdly. — If  an  appeal  be  actually  lodged  agcdnst  the 
order  of  the  two  justices,  but  the  Court  of  Quarter  Ses- 
sions refuse  to  hear  such  appeal,  then  the  party  appealing 
must  proceed  by  motion  to  the  Court  of  Ring's  Bench 


(a)  1  £aBt,  64.  (c)  b  B.  &  C.  t41. 

(6)  2h.Sc  A.2^^8.  (c/)  6  B.6C  C.  110. 
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for  a  numdamuSf  commanding  the  justices  of  the  county 
at  the  next  Greneral  Quarter  Sessions  of  the  Peace  to 
receive  the  said  appeal  and  cause  continuances  to  be 
entered,  and  to  hear  and  determine  the  merits  of  the 
appeal.  Such  was  the  method  adopted  in  the  case  of 
Rex  V.  The  Justices  of  Staffardshire  ( a ),  in  the  case  of 
Rex  V.  The  Justices  of  Pembrokeshire  (  6 ),  and  in  Rex 
V.  The  Justices  of  Staffordshire  ( c ),  and  in  Rex  v.  The 
Justices  of  Essex  {d),  and  in  another  case  of  Rex  v.  The 
Justices  of  Essex  {e),  in  which  the  proceeding  for  di- 
verting the  way  was  by  writ  of  cut  quod  damnum,  and  in 
the  case  oi  Rex  v.  The  Justices  of  Hertfordshire  {f). 

Lastly. — When  the  Court  of  Quarter  Sessions^  having 
received  the  appeal,  have  heard  and  determined  upon  its 
merits,  and  either  confirmed  or  quashed  the  order  of  the 
justices,  a  review  of  the  decision  below  can  only  be  had 
by  removing  the  whole  proceedings  into  the  superior 
Court  by  writ  of  certiorari,  accompanied  by  a  motion  to 
quash  the  order  of  the  Court  of  Quarter  Sessions.  This 
was  the  course  adopted  in  the  case  of  Rex  v.  Kirk  (g), 
and  also  in  the  cases  of  Rex  v.  Townsend  ( A ),  Rex  v. 
Sheppard  (i ),  and  Rex  v.  Kenyon  ( £). 


Secondly  :  The  enactments  relating  to  the  Diversion 
and  Extinction  of  Turnpike  Roads* 

Power  to  alter  and  improve  turnpike  roads. — By  Stat. 
9  G^eo.  4.  c.  77.  s.  9,  The  trustees  of  any  turnpike  road 


(a)  7T.R.  8i.  (/)  3M.&S.459. 

(  6  )  S  EMt,  «15.  (it)  1  B.  &  C.  fl. 

(c)  3  East,  151.  (k)  5B.4fi  A.  4S0. 

(d)  5B.&C.  4dl.  (I)  SB.&  A.  414. 
(<)  1  B.  &A.d7JI.  (He)  6B.&C.  640. 
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are  authorized  and  empowered  (subject  to  the  restrictions 
in  the  said  recited  Acts  (a)  and  this  Act  contained ),  to 
make,    divert,    shorten,    vary,    alter,    and  improve  the 
course  or  path  of  any  of  the  several  and  respective  roads 
under  their  care  and  management,  or  of  any  part  or 
parts  thereof;  and  to  divert,  shorten,  vary,  alter,  and 
improve  the  course  or  path  of  any  of  the  said  several 
and  respective  roads,  or  any  part  or  parts  thereof,  upon, 
in,  through,  or  over  any  private  lands,  grounds,  or  he- 
reditaments,   making   or    tendering  satisfaction   to  the 
owners  thereof  and  persons  interested  therein,  for  the 
same,  or  for  any  damage  they  may  sustain  thereby ;  and 
also  upon,  in,  over,  or  through  any  common  or  waste 
lands,  without  making  any  satisfaction  for  such  common 
or  waste  lands,  in  such  manner  as  they  shall  think  proper) 
so  that  any  such  road  shall  not  execed  sixty  feet  in  width, 
together  with  such  footpath,  causeways,  bridges,  archies, 
banks,  culverts,  ditches,  drains,  and  fences  on  the  line 
of  such  road,  as  they  shall  think  necessary  or  expedient: 
And  it  shall  also  be  lawful  for  such  trustees,  and  for 
their  surveyors  or  surveyor  and  workmen,  with  or  with- 
out carts  or  carriages,  from  time  to  time  to  enter  upon 
the  lands  and  grounds  or  hereditaments  through  which 
or  whereupon  such  road,  footpath,  causeways,  bridges, 
arches,  banks,  culverts,  ditches,  drains,  and  fences  is  or 
are  intended  to  be  made  or  pass,   and  also  upon  any 
adjoining  lands  or  grounds,   to  stake  out  the  same  in 
such  manner  as  such  trustees  shall  think  necessary  or 
expedient,  without  being  deemed  a  trespasser  or  tres- 
passers, and  without  being  subject  or  liable  to  any  fine, 
penalty,  or  punishment  for  entering  or  continuing  upon 
such  lands  or  premises  respectively,  for  any  of  the  pur- 

(a )  3 Qeo.  4.  c.  126.— 4  Geo.  4.  c.  93.— and  7  &  8  Om.  4.  c.  ti. 
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poses  of  the  Act,  for  making  or  maintaining  any  such 
turnpike  road: — ^And  if  any  person  shall  pull  up,  remove^ 
or  destroy  any  stakes  or  other  marks  used  for  the  pur- 
poses aforesaid,  every  person  so  offending  shall  forfeit 
and  pay  for  every  such  offence  any  sum  not  exceeding 
£5. 

As  in  other  instances,  so  also  in  the  case  of  the  divert 
sion,  &c.  of  turnpike  roads,  the  trustees  are  not  liable  to 
an  action  for  any  consequential  injury,  resulting  from  an 
apt  which  they  are  authorized  to  do,  unless  they  are  guilty 
of  careless  and  negUgent,  or  wanton  and  oppressive  coin 
duct. 

Thus  in  the  case  of  Boulton  v.  Crowiher  {a),  which 
arose  under  the  former  Act  of  3  Geo.  4.  c.  126,  ( the  pro- 
vision in  which  is  similar  to  the  above  clause,  as  far  as 
is  material  to  this  case ),  it  appeared  that  the  road,  ad- 
jiuning  to  the  plaintiff's  pleasure  ground,  had  been 
lowered  in  one  part  and  raised  in  another,  by  the  order 
of  the  trustees ;  so  that  the  entrance  gates  to  his  pre- 
mises situate  next  those  parts  of  the  road  could  not  be 
used  by  persons  coming  to  his  premises  with  carts  and 
other  carriages,  and  it  also  appeared  that  part  of  the 
materials  of  the  road  had  fallen  into  the  plaintiff's  pre- 
mises, and  damaged  his  hedge  and  plantations.  Some 
evidence  was  given  to  shew  that  the  injury  to  the  plaintiff 
accrued  partly  from  the  work  having  been  done  carelessly 
and  neghgently,  but  it  was  contended  by  the  plaintiff's 
counsel,  that  the  plaintiff  was  entitled  to  recover,  whether 
the  work  was  done  properly  or  not.     It  was  said,  that 


(a)  SB.  &C.  70S. 
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although  the  trustees  had  not  taken  any  of  the  plaintiflTa 
land,  yet  as  they  had  rendered  it  of  less  value  to  hnn  in 
consequence  of  the  raising  of  the  road  in  some  parts  and 
lowering  it  in  others,  they  were  bound  to  render  satis- 
faction,  although  the  Act  had  not  provided  a  compen- 
sation for  a  consequential  damage  accruing  to  a  party» 
where  no  part  of  his  land  had  been  taken.  But  at  the 
trial  before  Park,  J.  that  learned  Judge  was  of  opinion 
that  the  action  was  not  maintainable,  if  the  trustees  used 
proper  care  and  caution,  and  did  nothing  oppressive  or 
arbitrary ;  and  he  directed  the  jury  to  find  for  the  plain- 
tifi^  if  they  were  of  opinion  that  the  trustees  acted  ar- 
bitrarily, oppressively,  or  carelessly ;  but  if  they  were  of 
a  different  opinion,  then  to  find  for  the  defendant  The 
jury  having  found  for  the  defendant,  a  motion  was  after- 
wards made  in    the  Court  of  K.  B.   for   a  new  trial, 

* 

which  was  refused.  The  reasons  for  the  judgment  of 
the  Court  may  be  thus  stated.  The  act  done  by  the 
trustees  was  an  act  which  they  had  an  authority  under 
the  Statute  to  perform.  Before  the  Act  of  Parliament 
passed,  the  lowering  and  levelling  of  hills  had  become 
one  of  the  most  common  modes  of  improving  the  course 
of  the  public  roads ;  therefore  the  lowering  of  hills  in  a 
public  road  must  be  considered  an  act  which  is  autho- 
rized to  be  done  under  the  terms  **  improve  and  alter  the 
coinrse  or  path  of  the  road.*'  Then  if  the  act  done  were 
authorized  to  be  done,  an  individual  who  has  sustained 
some  special  injury  from  the  act  done,  cannot  maintain 
an  action  at  the  common  law.  If,  indeed,  the  trusteea 
exceed  the  authority  entrusted  to  them,  or  abuse  ihut 
authority  by  acting  arbitrarily,  wantonly,  or  oppressively, 
or  carelessly  and  negligently,  then  they  would  be  liable* 
But  the  act  being  in  itself  lawful,  can  only  become  un- 
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lawful  in  consequence  of  the  mode  in  which  it  is  carried 
into  execution  (a). 

Lands  may  be  purchased^  8^c. — By  Stat.  3  G^o.  4. 
e.  1S6.  8.  84,  It  shall  be  lawful  for  the  trustees  of  anj 
turnpike  road  to  treat,  contract,  and  agree  with  the 
owners  of  and  persons  interested  in  any  lands,  tenements, 
hereditaments,  and  premises,  with  their  appurtenances, 
which  they  shall  deem  necessary  to  purchase  for  the 
purpose  of  widening,  diverting,  altering,  and  improving 
such  road,  for  the  purchase  thereof,  and  for  the  loss  or 
damage  such  owners  or  persons  may  otherwise  sustain  :— 
And  it  shall  be  lawful  for  all  bodies  politic,  corporate,  or 
collegiate,  corporations  aggregate  or  sole,  tenants  for  life 
or  in  tail,  husbands,-  guardians,  trustees,  feofiees  in  trust, 
committees,  executors,  administrators,  and  all  other  per- 
sons whomsoever,  not  only  for  or  on  behalf  of  themselves, 
their  heirs  and  successors,  but  also  for  and  on  behalf  of 
the  person  or  persons  entitled  in  reversion,  remainder,  or 
expectancy  after  them,  and  for  and  on  behalf  of  their 
eeshu  que  trusts,  whether  fSmes  covert,  infants,  or  issue 
unborn,  lunatics,  idiots,  or  other  person  or  persons 
whomsoever,  and  to  and  for  all  flames  covert  who  are  or 
ihall  be  seised  of  or  interested  in  their  own  right,  and 
to  and  for  all  and  every  person  and  persons  whomsoever, 
who  are  or  shall  be  possessed  of  or  interested  in  any 
•och  lands,  tenements,  hereditaments,  or  prembes,  or 
who  shall  sustain  any  damage  as  aforesaid,  to  contract 
with  the  said  trustees  for  the  sale  thereof,  or  for  the  sa- 
dsfiustion  to  be  made  for  the  same,  or  for  such  damages 
as.  aforesaid ;  and  by  conveyance,  lease  and  release,  or 


<a)  See  the  Plate  Glass  Cempany  o.  Meredith,  4T.  R.  79«;  and 
Sotton  e.  Clarke,  6  Taont.  x9. 
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bargain  and  sale,  to  sell  and  convey  unto  the  said  tnisteet 
all  or  any  such  lands,  tenements,  hereditaments,  or  pre- 
mises, or  any  part  thereof,  for  the  purposes  aforesaid; 
and  all  contracts,  sales,  and  conveyances  which  shall  be 
so  made  shall  be  good,  valid,  and  effectual  to  all  intents 
and  purposes,  without  fine  or  recovery,  and  shaM  be  a 
complete  bar  to  all  estates  tail  and  other  estates,  rights, 
titles,  trusts,  and  interests  whatsoever,  any  law,  statute; 
usage,  custom,  or  other  matter  to  the  contrary  notwith- 
standing ;  and  all  such  bodies  politic,  corporate,  or  col- 
legiate, corporations  aggregate  or  sole,  tenants  for  life  or 
in  tail,  husbands,  guardians,  trustees,  feoffees,  com- 
mittees, executors,  administrators,  and  all  other  persons, 
shall  be  and  are  hereby  indemnified  for  what  they  ot 
any  of  them  shall  do  by  virtue  or  in  pursuance  of  thia 
Act. 

By  Section  85,  If  any  such  bodies  politic,  corporate,  or 
collegiate,  corporations  aggregate  or  sole,  tenants  for  life  or 
in  tail,  husbands,  guardians,  trustees,  feoffees,  committees, 
executors,  administrators,  or  any  other  person  or  persona 
interested  in  any  such  lands,  tenements,  hereditaments,  or 
premises,  or  sustaining  any  damage  as  aforesaid,  upon 
notice  (a )  to  him,  her,  or  them  given  or  left  in  writing  al 
the  dwelling-house  or  dwelling-houses,  place  or  places  of 
abode  of  such  person  or  persons,  or  of  the  principal 
officer  or  officers  of  any  such  bodies  politic,  corporate,  or 
collegiate,  corporations  aggregate  or  sole,  tenants  for  life 
or  in  tail,  or  at  the  house  o(  the  tenant  in  pc^session  of 


(  a  )  Upon  a  similar  clause  in  a  pear  upon  tibe  face  ^f  iki  frmnd^ 

former  Act,  the  Coart  of  King's  irngg^  that  any  notice   had  beoi 

Bench  quashed  the  inquisition  of  given  to  the  ownert  of  the  laad. 

the  jury  and   the  order  of  the  Kez  o.  Bagihaw  and  othtn^  ?T«  R* 

trustees,  because  it  did  not  ap-  96S. 
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any  euch  lands,  tenements,  hereditaments,  or  premises, 
shall  for  the  space  of  30  days  next  after  such  notice  given 
or  left  as  aforesaid,  neglect  or  refuse  to  treat,  or  shall 
not  agree  in  the  premises,  or  by  reason  of  absence  shall 
be  prevented  from  treating,  then  and  in  every  such  case 
the  said  trustees  shall  cause  such  damage,  value,  or  re- 
compence  to  be  inquired  into  and  ascertained  by  a  jury 
of  twelve  indifferent  men  of  the  county  wherein  such 
lands,  tenements,  hereditaments,  or  premises  do  Ue ;  and 
in  order  thereto,  the  said  trustees  are  hereby  empowered 
and  required  from  time  to  time,  as  occasion  shall  require, 
to  summon  and  call  before  such  jury,  and  examine  upon 
oath,  all  and  every  person  and  persons  whomsoever  who 
shall  be  thought  necessary  and  proper  to  be  examined 
concerning  the  premises,  ( which  oath  the  said  trustees, 
or  any  or  either  of  them,  are  and  is  hereby  empowered  to 
administer ) ;  and  such  trustees  shall,  by  ordering  a  view 
or  otherwise,  use  all  lawful  ways  and  means,  as  well  for 
their  own  as  for  the  said  jury's  information  in  the  premises ; 
and  after  the  said  jury  shall  have  inquired  of  and  assessed 
such  damage  and  recompence,  they  the  said  trustees 
shall  thereupon  order  the  sum  or  sums  of  money  so  as- 
sessed by  the  said  jury  to  be  paid  to  the  said  owners  or 
other  persons  interested,  according  to  the  verdict  or  in- 
quisition of  such  jury;  and  such  verdict  or  inquisition, 
and  judgment,  order,  and  determination  thereon,  shall 
be  final,  binding,  and  conclusive  to  all  intents  and  pur- 
poses agauist  all  parties  and  persons  whomsoever,  claim- 
ing or  to  claim  any  estate  in  possession,  reversion,  or 
otherwise,  their  heirs  and  successors,  as  well  absent  as 
present,  infants,  femes-covert,  idiots,  lunatics,  and  per- 
sons under  any  other  disability  whatsoever,  bodies  poUtic, 
corporate,  or  collegiate,  corporations  aggregate  or  so.e, 
tenants  for  life  or  in  tail,  as  well  as  all  and  every  person 
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and  persons  whomsoever  :-^And  for  surnmoning  and  re* 
turning  such  juries,  the  said  trustees  are  hereby  empowered 
to  issue  their  warrant  or  warrants  in  writing  to  the  sheriff 
of  the  county  wherein  snch  lands,  tenements,  heredita- 
ments, or  premises  do  he,  commanding  him  to  impannel, 
summon,   and  return  an  indifferent  jury  of  twenty-finir 
persons,  qualified  to  serve  upon  juries,   to  appear  befiwe 
such  trustees  at  such  time  and  place  as  in  such  warrant 
or  warrants  shall  be  appointed ;  and  such  sheriff,  or  his 
deputy  or  deputies,  is  and  are  hereby  requited  to  im- 
pannel,  summon,  and  return  such  number  of  persons  ao> 
cordingly ;  and  out  of  the  persons  so  impanndled,  subi- 
moned,  and  returned,  or  out  of  such  of  them  as  shall 
appear  upon  such  summons,  the  said  trustees  shall  and 
are  hereby  empowered  and  required  to  swear  or  cause  to 
be  sworn  twelve  men,  who  shall  be  a  jury  for  the  purposes 
aforesaid ;  and  in  default  of  a  sufficient  number  of  jmry- 
men,  the  said  sheriff,  or  his  deputy  or  deputies,  shidl 
return  other  honest  and  indifferent  men  of  the  standera- 
by,  or  that  can  be  speedily  procured  to  attend  that  ser- 
vice, to  the  number  of  twelve;  and  all  persons  concerned 
shall   have  their  lawful  challenges  against  the  said  jury- 
men, when  they  come  to  be  sworn,  but  shall  not  challenge 
the  array : — And  the  said  trustees  acting  in  the  premises, 
shall   have  power,    from  time   to  time,    to  impose  any 
reasonable  fine  or  fines  upon  such  sheriff,  his  deputy  or 
deputies,  bailiff  or  bailiffs,  agent  or  agents,  making  de- 
fault in  the   premises,  and   on  any  of  the  persons  that 
shall  be  summoned  and  returned  on  such  jury,  and  who, 
without  sufficient  excuse,  shall  not  appear,  or  appeariboig 
shall  refuse  to  be  sworn  on  the  said  jury,  or  being  sworn 
shall  refuse  to  give,  or  shall  not  give  their  verdict,  or  in 
any  other  manner  wilfully  neglect  their  duty  theron,  con- 
trary to  the  true  intent  and  meaning  of  this  Act,  and  on 
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any  of  the  penons  whO|  being  required  to  give  evidence 
before  the  said  jury,  shall,  without  sufficient  excuse, 
refuse  or  neglect  to  appear,  or  appearing  shall  refuse  to 
be  sworn  and  examined  or  to  give  evidence,  so  that  no 
one  fine  be  more  than  ^10  on  any  such  sheriff,  deputy, 
bailiff,  or  agent,  nor  more  than  £5  on  any  other  person, 
for  one  offeoce. 

By  Section  86,  Every  sum  of  money  or  recompence  to 
be  agreed  for  or  asssessed  as  aforesaid,  shall  be  paid  out 
of  any  monies  in  the  hands  of  the  said  trustees,  or  out  of 
the  tolls  granted  by  the  Act  for  making  and  repairing  such 
turnpike  road,  or  out  of  the  monies  to  be  borrowed  on 
the  credit  thereof,  to  the  party  or  parties,  or  person  or 
persons  respectively  entitled  thereto,  or  to  their  agents, 
or  into  the  Baqk  of  England  (a)  in  manner  by  thb  Act 
directed,  (as  the  case  may  be);  and  upon  such  payment 
to  such  parties  or  persons,  or  their  agents,  or  into  the 
Bank  of  England,  and  after  thirty  days'  notice  therisof 
given  to  such  parties  or  persons,  or  to  their  agents,  or 
left  at  their  respective  usual  places  of  abode,  or  with  the 
tenant  or  tenants  in  possession  of  such  lands,  tenements, 
hereditaments,  and  premises,  then  such  lands,  tenements, 
hereditaments,  and  premises  respectively,  shall  be  vested 
in  such  trustees,  and  shall  and  may  be  taken  and  used  for 
tlie  purposes  of  such  Act;  and  such  lands,  and  the  site 
of  such  lands,  tenements,  hereditaments,  and  premises, 
shall  be  laid  into  and  made  part  of  the  road,  in  such 
manner  as  the  said  trustees  shall  direct,  and  shall  be  re- 
paired and  kept  in  repair  by  such  trustees,  by  the  same 
ways  and  means  as  any  other  part  of  the  road  und^  their 
management  is  or  ought  to  be  kept  in  repair;  and  all 

(a)  This  promion  U  repetled,        7  St  S  Geo.  4.  c«  t4.    Sec  post, 
and  a  new  one  tnbstituted  by  Stat.       page  4d0. 
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parties  and  persons  whomsoever  shall  be  divested  of  all 
right  and  title  to  such  Luids,  tenements,  and  heredita- 
ments:— ^And  after  such  new  road  shall  be  completed, 
the  lands  or  grounds  constituting  any  former  roads  or 
road,  or  so  much  and  such  part  or  parts  thereof  as  in  the 
judgment  of  the  said  trustees  may  thereby  become  useless 
or  unnecessary 9  or  (a)  shall  or  may  be  stopped  up  and 
discontinued  as  public  highways,  (unless  leading  over 
some  moor,  heath,  common,  uncultivated  land,  or  waste 
ground,  or  to  some  church,  miD,  village,  town  or  place, 
lands  or  tenements,  to  which  such  new  road  or  roads  doth, 
not  or  do  not  immediately  lead,  and  which  may  therefore 
be  deemed  proper  to  be  kept  open,  either  as  a  public  or 
private  way  or  ways,  for  the  use  of  any  inhabitant  at  large, 
or  any  individual  or  individuals,)  and  shall  be  vested  m 
and  shall  and  may  be  sold  and  conveyed  by  the  said  trus' 
tees  {b)^  in  the  manner  herein  mentioned,  for  the  best 
price  that  can  be  gotten  for  the  same,  and  the  money 
arising  by  such  sale  shall  be  applied  for  the  purposes  of 
the  Act  for  repairing  and  maintaining  such  turnpike  road: 
And  all  conveyances,  being  executed  by  the  said  trustees, 
and  enrolled  in  the  office  of  the  clerk  of  the  peace  for  the 
county,  city,  or  place  wherein  such  road  shall  be  situate, 
shall  be  good  and  effectual  in  the  law  to  all  intents  and 


(a)  Sic. 

(  &  )  Id  DaTidsoii  v.  Gill,  Lord 
Keoyon  observed,  that  the  soil  of 
a  turnpike  road  was  not  vested  in 
the  tmstees,  but  remained  in  the 
persons  who  were  entiUed  to  it 
before  the  Act  passed  by  which 
they  were  appointed  ;  ao  that  they 
bad  not  power,  as  owners  of  the 
soil,  to  consent  to  the  diversion  of 
another  way  into  their  road.    The 


trustees  have  only  the  contronl  of 
the  road.  See  i  East«  69.  Bat 
for  the  purpose  of  effecting  the 
sale  hereby  directed,  it  seems  that 
the  Legishitnre  hMexpre98lff9eaUd 
the  soil  and  inheritance  in  the  troi- 
tees.  See  the  olwervationt  npon 
the  power  of  sale  contained  in 
the  Highway  Act,  ante,  p.  t9,  et 
seq. 
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purposes  whatsoever ;  Or  it  shall  be  lawful  for  the  said 
trustees,  instead  of  making  such  sale  as  aforesaid,  to  give 
iip  to  the  owners  or  proprietors  of  any  adjoining  lands, 
tenement^,  or  hereditaments,  whose  building,  land,  or 
ground  shall  be  had  or  taken  for  the  purposes  of  this 
Act,  any  part  or  parts  of  the  present  or  old  roads,  in 
lieu  of  and  in  exchange  for  the  same,  in  such  way  and 
manner  as  such  trustees  and  owners  or  proprietors  shall 
agree  upon  and  think  fit. 

We  see  that,  by  the  above  clause,  the  trustees  shall 
and  may  stop  up  and  discontinue  any  turnpike  road  for 
which  a  new  one  has  been  substituted,  saving  however 
certain  ways,  which  it  may  be  deemed  proper  to  keep 
open.  It  has  been  held  (a),  that  this  exception  does  not 
take  away  firom  the  trustees  the  power  of  stopping  up 
roads  of  the  nature  therein  mentioned,  but  leaves  it  to 
their  discretion  to  do  so  or  not;  and  therefore,  that  the 
trustees  had  authority  to  stop  up  and  restore  to  the 
owner  of  the  adjoining  land  an  old  road,  although  leading 
to  a  church,  &c.  to  which  the  new  road  did  not  imme- 
diately lead. 

Provision  for  payment  of  mortgages  on  land  purchased. 
By  Statute  7  &  8  6eo^  4.  c.  24.  s.  7,  If  any  lands,  tene- 
ments, or  hereditaments,  which  shall  be  purchased  for 
the  purposes  of  any  Act  for  making  or  maintaining  turn- 
pike roads,  shall  be  in  mortgage  to  any  person,  then  and 
in  such  case  the  trustees  shall  and  they  are  hereby  re- 
quired to  pay  or  cause  to  be  paid  to  the  mortgagee  or 
mortgagees,  his,  her,  or  their  executors,  administratiMrs, 
or  assigns,  upon  application  in  writing  made  to  the  trus- 

(  tf  )  De  Beanvoir  o.  Welch,  et  aL  7  B.  &  C.  266. 
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tees  or  tbeit  clerk^  signed  by  such  mortgage  or  mort- 
gagees^ his,  her^  or  their  executors,  administrators,  or 
assigns,  such  sum  or  sums  of  money  as  shall  be  agreed 
for,  ascertained,  and  determined,  for  the  purchase  of  such 
lands,  tenements,  or  hereditaments,  or  a  competeiit  part 
thereof: — ^And  such  sum  or  sums  of  money,  when  so 
paid,  shall  be  and  be  deemed  to  be  in  discharge  df  ibib 
firihcipal  money,  or  part  thereof,  due  on  such  mortgage  or 
mortgages ; — And  acknowledgment  of  the  receipt  thereof 
shall  be  made  by  endorsement  on  the  mortgage  deed 
or  deeds,  signed  by  such  mortgagee  or  mortgagees,  his, 
her,  or  their  executors,  administrators,  or  assigns,  in  the 
presence  of  one  or  more  credible  witness  or  witnesses  | 
and  such  endorsement  shall  be  and  be  deemed  to  be  a 
foD  and  sufficient  discharge  to  the  trustees  from  the  mort- 
gagee or  mortgagees,  his,  her,  or  their  executors,  ad« 
mistrators,  or  assigns,  and  also  a  full  and  sufficient  dis- 
charge to  the  mortgagor  or  mortgagors,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  from  the 
mortgagee  or  mortgagees,  his,  her,  or  their  executors^ 
administrators,  or  assigns,  for  so  much  money  as  shall 
be  expressed  in  such  endorsement. 

How  expences  of  jury  and  witnesses  are  to  be  bome.^^ 
By  Statute  3  Greo.  4.  c  126.  s.  87,  In  case  any  jury  o^ 
juries  to  be  summoned  and  sworn  pursuant  to  the  direc- 
tions and  authority  of  this  Act,  shall  give  in  and  deUver 
a  verdict  or  assessment  for  more  money,  as  a  recompenoe 
or  satisfaction  for  the  right,  interest,  or  property  of  any 
person  or  persons  in  any  such  lands,  tenements,  heredita- 
ments, or  premises,  or  for  any  loss  or  damage  to  be  by 
him,  her,  or  them  sustained,  than  what  shall  have  been 
agreed  to  and  offered  by  such  trustees  before  the  sum- 
moning or  returning  the  said  jury  or  juries,  as  a  recom- 
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|>ence  or  satisfaction  for  any  such  right,  interest,  or  pro- 
perty, or  for  any  loss  or  damage  as  aforesaid,  then  and 
in  such  case  the  costs  and  expences  of  summoning  and 
maintaining  the  said  jury  and  witnesses,  and  all  other 
expences  attending  the  hearing  and  determining  such 
difference,  shall  be  borne  and  paid  by  the  treasurer  to 
the  trustees,  out  of  any  money  which  shall  then  be  in  his 
hands,  or  out  of  any  monies  to  be  received  by  virtue  of 
the  Act  for  repairing  and  maintaining  such  turnpike  road, 
such  costs  and  expences  to  be  settled  and  ascertained  by 
some  justice  of  the  peace  for  the  county  wherein  the  dis- 
pute shall  have  arisen,  not  interested  in  the  matter  in 
question,  who  is  hereby  authorized  and  empowered  to 
settle  and  determine  the  same,  and  to  make  aa  order  on 
the  treasurer  of  the  trustees  liable  thereto  for  the  payment 
thereof; — But  if  any  such  jury  or  juries  so  summoned  and 
sworn  as  aforesaid,  shall  give  in  and  deliver  a  verdict  or 
assessment  for  no  more  or  for  less  money  than  shall  have 
been  agreed  to  and  offered  by  the  trustees  before  the 
summoning  and  returning  of  the  said  jury  or  juries,  as  a 
recompence  and  satisfaction  for  any  such  right,  interest, 
or  property  in  any  such  lands,  tenements,  hereditamentSi 
or  premises,  or  losses  or  damages  as  aforesaid,  then  the 
costs  and  expences  of  summoning  and  maintaining  the 
said  jury  and  witnesses,  and  all  other  expences  as  afore- 
said, shall  be  borne  and  paid  by  the  person  or  persons 
with  whom  such  trustees  shall  have  such  controversy  or 
dispute;  which  said  costs  and  expences,  having  been 
ascertained  and  settled  by  some  justice  of  the  peace  for 
the  eoufity  wherein  the  cause  of  dispute  shall  arise,  not 
interested  in  the  matter  in  question,  (who  is  hereby  re- 
quired to  examine  and  settle  the  same,)  shall  and  may 
be  deducted  out  of  the  money  so  assessed  and  adjudged, 
as  so  much  money  advanced  to  and  for  the  use  of  such 
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tees  or  theit  clerk^  signed  by  such  mortgage  or  mort- 
gagees, his,  her,  or  their  executors,  administrators,  or 
assigns,  such  sum  or  sums  of  money  as  shall  be  agreed 
for,  ascertained,  and  determined,  for  the  purchase  of  such 
lands,  tenements,  or  hereditaments,  or  a  competeilt  part 
thereof: — ^And  such  sum  or  sums  of  money,  when  so 
paid,  shall  be  and  be  deetned  to  be  in  discharge  d  tbil 
t>rihcipal  money,  or  part  thereof,  due  on  such  mortgage  <Mr 
mortgages ; — And  acknowledgment  of  the  receipt  thereof 
shall  be  made  by  endorsement  on  the  mortgage  deed 
or  deeds,  signed  by  such  mortgagee  or  mortgagees,  hisy 
her,  or  their  executors,  administrators,  or  assigns,  in  the 
presence  of  one  or  more  credible  witness  or  witnesses  | 
and  such  endorsement  shall  be  and  be  deemed  to  be  a 
foD  and  sufficient  discharge  to  the  tirui^tees  from  the  mort- 
gagee or  mortgagees,  his,  her,  or  their  executors,  ad« 
mistrators,  or  lissigns,  and  also  a  full  and  sufficient  die- 
charge  to  the  mor^agor  or  mortgagors,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  from  the 
mortgagee  or  mortgagees,  his,  her,  or  their  executors^ 
administratdrs,  or  assigns,  for  so  much  money  as  shaU 
be  expressed  in  such  endorsement. 

How  expences  of  jury  and  witnegges  are  to  be  borne. ^^ 
By  Statute  3  Geo.  4.  c.  126.  s.  87,  In  case  any  jury  oi 
juries  to  be  summoned  and  sworn  pursuant  to  the  direc* 
tions  and  authority  of  this  Act,  shall  give  in  and  deliTer 
a  verdict  or  assessment  for  more  money,  as  a  recompeoce 
or  satisfaction  for  the  right,  interest,  or  property  of  any 
person  or  persons  in  any  such  lands,  tenements,  heredita- 
ments, or  premises,  or  for  any  loss  or  damage  to  be  by 
him,  her,  or  them  sustained,  than  what  shall  have  be^i 
agreed  to  and  offered  by  such  trustees  before  the  sum- 
moning or  returning  the  said  jury  or  juries,  as  a  recom- 
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pence  or  satisfaction  for  any  such  right,  interest,  or  pro- 
perty, or  for  any  loss  or  damage  as  aforesaid,  then  and 
in  such  case  the  costs  and  expences  of  summoning  and 
maintaining  the  said  jury  and  witnesses,  and  all  other 
expences  attending  the  hearing  and  determining  such 
difference,  shall  be  borne  and  paid  by  the  treasurer  to 
the  trustees,  out  of  any  money  which  shall  then  be  in  his 
hands,  or  out  of  any  monies  to  be  received  by  virtue  of 
the  Act  for  repairing  and  maintaining  such  turnpike  road, 
such  costs  and  expences  to  be  settled  and  ascertained  by 
some  justice  of  the  peace  for  the  county  wherein  the  dis- 
pute shall  have  arisen,  not  interested  in  the  matter  in 
question,  who  is  hereby  authorized  and  empowered  to 
settle  and  determine  the  same,  and  to  make  aa  order  on 
the  treasurer  of  the  trustees  liable  thereto  for  the  payment 
thereof; — But  if  any  such  jury  or  juries  so  summoned  and 
sworn  as  aforesaid,  shall  give  in  and  deliver  a  verdict  or 
assessment  for  no  more  or  for  less  money  than  shall  have 
been  agreed  to  and  offered  by  the  trustees  before  the 
summoning  and  returning  of  the  said  jury  or  juries,  as  a 
recompence  and  satisfaction  for  any  such  right,  interest^ 
or  property  in  any  such  lands,  tenements,  hereditamentSi 
or  premises,  or  losses  or  damages  as  aforesaid,  then  the 
costs  and  expences  of  summoning  and  maintaining  the 
said  jury  and  witnesses,  and  all  other  expences  as  afore- 
said, shall  be  borne  and  paid  by  the  person  or  persons 
with  whom  such  trustees  shall  have  such  controversy  or 
dispute;  which  said  costs  and  expences,  having  been 
ascertained  and  settled  by  some  justice  of  the  peace  for 
the  county  wherein  the  cause  of  dispute  shall  arise,  not 
interested  in  the  matter  in  question,  (who  is  hereby  re- 
quired to  examine  and  settle  the  same,)  shall  and  may 
be  deducted  out  of  the  money  so  assessed  and  adjudged, 
as  so  much  money  advanced  to  and  for  the  use  of  sucli 
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person  or  persons,  and  the  payment  or  tender  of  the 
remainder  of  such  monies  shall  be  deemed  and  taken,  tp 
all  intents  and  purposes,  to  be  a  payment  or  tender  of  the 
whole  sum  or  sums  so  assessed  and  adjudged ;  or  otherwise 
such  costs  and  expences,  in  case  the  same  or  any  part 
thereof  shall  exceed  such  damages,  and  shall  not  be  paid 
upon  demand,  after  being  so  ascertained  and  settled  as 
aforesaid,  may  be  recovered  by  the  said  trustees  by  the^ 
ways  and  means  hereinafter  provided  for  the  recovery  of 
penalties  and  forfeitures  (a) : — Provided  always,  that  in 
cases  where  any  person  or  persons  shall,  by  reason  of 
absence,  have  been  prevented  from  treating,  such  costs 
and  expences  shall  be  borne  and  paid  by  the  said  trustees 
in  manner  aforesaid. 

New  road  to  be  a  highway. — Old  road  to  be  stopped 
up  and  the  land  sold. — By  Section  88,  When  any  turn- 
pike road  shall  be  diverted  or  turned,  and  the  new  road 
shall  be  made  and  completed,  such  new  road  shall  be  in 
lieu  of  the  old  road,  and  shall  be  subject  to  all  the  pro- 
visions and  regulations  in  any  Act  of  Parliament  con- 
tained, or  otherwise,  to  which  the  old  road  was  subject, 
and  shall  be  deemed  and  taken  to  be  a  common  highway, 
and  shall  be  repaired  and  maintained  as  such : — And  the 
old  road  shall  be  stopped  up,  and  the  land  and  soil  there- 
of shall  be  sold  by  the  trustees  to  some  person  or  persons 
whose  lands  adjoin  thereto,  as  hereinafter  mentioned  with 
regard  to  pieces  of  ground  not  wanted  (6): — But  if  such 
old  road  shall  lead  to  any  lands,  house,  or  place,  which 
cannot,  in  the  opinion  of  the  said  trustees,  be  conveni- 
ently accommodated  with  a  passage  from  such  new  road. 


(  a  )  Sec  sect.  141— Po!>l,  Chapter  VI.  Section  III. 
(6  )  Sec  ante,  p.  4!£0,  note  (fr). 
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ivbich  they  are  hereby  authorized  to  order  and  lay  out  if 
they  find  it  necessary,  then  and  in  such  case  the  old  road 
shall  be  sold,  but  subject  to  the  right  of  way  and  passage 
to  such  lands,  house,  or  place  respectively,  according  to 
the  ancient  usage  in  that  respect ;  and  the  money  arising 
from  such  sale,  in  either  of  the  said  cases,  shall  be  applied 
towards  the  purchase  of  the  land  where  such  new  road 
shall  be  made,  or  in  the  same  manner  as  the  tolls  arising 
on  such  road,  as  the  trustees  thereof  shall  think  fit ;  and 
upon  the  completion  of  any  contract  whereby  any  part  of 
the  old  road  shall  be  given  in  payment  for  the  value  of 
the  ground  taken  for  the  new  road,  or  upon  payment  of 
the  price  of  any  part  of  the  old  road,  the  soil  of  such  old 
road  shall  become  vested  in  the  purchaser  thereof  and 
his  heirs ;  but  all  mines,  minerals,  and  fossils  lying  under 
the  same  shall  continue  the  property  of  the  person  or 
persons  who  would  from  time  to  time  have  been  entitled 
to  the  samCi  if  such  old  road  had  continued. 

Power  to  sell  unnecessary  pieces  qfland,  or  tenements^ 
By  Section  89,  Where  the  trustees  of  any  turnpike  road 
shall  have  purchased,  or  shall  be  possessed  of  any  piece 
or  pieces  of  ground,  not  wanted  for  the  purposes  of  such 
road,  it  shall  be  lawful  for  such  trustees  to  sell  and  dis- 
pose of  the  same: — Provided  always,  that  the  said  trus- 
tees, before  they  shall  sell  and  dispose  of  any  such  piece 
or  pieces  of  ground  not  wanted  for  the  purposes  of  such 
turnpike  road  as  aforesaid,  to  any  other  person  or  per- 
sonsj  shall  first  offer  the  same  to  the  person  or  persons  of 
whom  the  same  shall  have  been  purchased,  or  to  the  per- 
son or  persons  whose  lands  shall  adjoin  thereto ;  and  if 
such  person  or  persons  respectively  shall  then  and  there- 
upon refuse,  or  shall  not  agree  (except  with  respect  to  or 
on  account  of  the  price  thereof)  to  purchase  the  same  re- 
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•pecftiTely,  on  an  affidavit  being  made  and  sworn  before 
a  master  or  masters  extraordinary  in  the  Ifigh  Court  of 
Chancery,  or  before  one  of  his  Majesty's  justices  of  the 
peace  for  the  county  where  such  ground  b  situate  (who 
are  hereby  respectively  empowered  to  take  such  affidavit ) 
by  some  person  or  persons  no  way  interested  in  the  said 
piece  or  pieces  of  ground,  stating  that  such  offer  was 
made  by  or  on  the  behalf  of  such  rustees,  and  that  such 
oflfer  was  then  and  thereupon  refused,  or  was  not  agreed 
to  by  the  person  or  persons  to  whom  the  same  was  made* 
such  affidavit  shall,  in  all  courts  whatsoever,  be  sufficient 
evidence  and  proof  that  such  offisr  was  made,  and  was  re- 
fused or  not  agreed  to  by  the  person  or  persons  to  whom 
such  offer  was  made  ( as  the  case  may  be): — And  in  case 
such  person  or  persons  shall  be  desirous  of  purchasing 
such  piece  or  pieces  of  ground,  and  he,  she,  or  they  and 
the  said  trustees  shall  differ  or  not  agree  with  respect  to 
the  price  thereof,  then  the  price  or  prices  thereof  shall 
be  ascertained  by  a  jury,  in  manner  in  this  Act  directed 
with  respect  to  disputed  value  of  premises  to  be  taken 
and  used  in  pursuance  of  this  Act ;  and  the  expence  of 
hearing  and  determining  such  difference  shall  be  borne 
and  paid  in  manner  hereinbefore  directed  with  respect  to 
such  purchases  made  by  the  said  trustees,   mutatis  mic- 
tandis : — And  the  money  to  arise  by  the  sale  or  sales  of 
such  pieces  or  parcels  of  ground  shall  be  applied  by  the 
trustees  to  the  purposes  of  the  Act  for  repairing  and  main- 
taining such  turnpike  road,  but  the  purchaser  or  pur- 
chasers thereof  shall  not  be  answerable  or  accountable 
for  any  misapplication  or  non-appUcation  of  such  money ; 
And  the  conveyances  of  such  piece  or  pieces  of  ground 
shall  be  made  to  the  purchaser  or  respective  purchasers 
thereof,  and  in  such  manner  and  form  as  is  hereinbefore 
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directed  (a)  with  respect  to  the  conveyances  to  be  made 
of  the  land  constituting  any  part  of  the  road  hereinbefore 
directed  to  be  sold. 

By  Stat.  4  Geo.  4.  c.  95.  s.  63,  In  case  the  trustees 
for  making  or  maintaining  any  turnpike  road  shall  become 
possessed  of  any  tenements  or  hereditaments  which  are 
useless  or  unnecessary  for  the  purposes  of  such  road,  it 
shall  be  lawful  for  the  said  trustees  to  sell  and  dispose  of 
the  same,  in  such  and  the  same  manner  as  by  the  said 
recited  Act  (6)  they  are  authorized  and  empowered  to 
do,  in  the  cases  of  any  land  or  ground  not  wanted  for  the 
purposes  of  such  road. 

Form  of  conveyance^  and  which  shall  be  made  at  the 
expence  of  the  trustees. — By  Stai.  4  Geo.  4.  c.  95.  s.  55« 
It  is  enacted,  that  all  sales  and  conveyances  of  any  lands, 
tenements,  or  hereditaments,  to  be  sold  by  the  trustees 
of  any  turnpike  roads,  shall  be  made  at  the  expence  of 
such  trustees,  and  shall  be  expressed  in  the  following  or 
some  similar  form  of  words,  as  the  circumstances  of  the 
case  may  require ;  videlicet ^ 

We,  of  the  trustees  or  commissioners  acting  in 

execution  of  an  Act  passed  [  here  insert  the  title  of  the 
Act  appointing  them]  in  consideration  of  the  sum  of 
to  us  paid  by  [  name  of  the  purchaser]  do  hereby  grant 
and  release  to  the  said  [name  of  the  purchaser]  aU  [de- 
scribing the  premises  to  be  conveyed,]  and  all  our  rights 
title,  and  interest  to  and  in  the  same,  and  every  part 
thereof,  To  hold  to  the  said  [name  of  the  purchaser,]  his 
heirs,  executors,  administrators,  and  assigns  for  ever. 


(a)  This  ii  now  regulated  by  4 Geo.  4.  c.  93.  »•  55,  iofnu 
{b)  S Geo.  4.  c.  1S6. 
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by  virtue  and  according  to  the  true  intent  and  meaning 
of  an  Act  passed  in  the  fourth  year  of  the  reign  of  King 
George  the  Fourth,  intituled^  '^  An  Act**  [here  set  forth 
the  title  of  thisAct(a).  ]  In  witness  whereof  we  have 
hereunto  set  our  futnds  and  seals,  this day  of . 

Trustees  not  to  pull  down  houses,  or  deviate  more  than 
100  yards,  or  take  in  gardens,  ^c.  without  consent. — By 
Section  65,  It  shall  not  be  lawful  for  the  trustees  of  any 
turnpike  road,  in  altering  or  diverting  the  course  of  any 
^art  of  the  turnpike  road  under  their  care  and  manage- 
menty  to  take  or  pull  down  any  dwelUng-house  or  other 
building,  or  in  altering  or  diverting  the  course  of  any 
part  of  the  turnpike  road  under  their  care  and  manage- 
ment, to  deviate  over  any  inclosed  lands  or  grounds  more 
than  100  yards  from  the  line  or  course  of  such  turnpike 
road,  without  the  consent  in  writing  of  the  owner  or  pro- 
prietor, or  of  the  person  or  persons  hereby  authorised 
to  act  for  and  on  behalf  of  the  owner  or  proprietor  of 
such  dwelling-house  or  other  building,  or  of  such  lands 
or  grounds,  or  to  take  in  or  make  use  of  any  garden^ 
yard,  or  paddock,  or  any  park,  planted  walk,  or  avenue 
to  a  house,  or  any  inclosed  ground  planted  as  an  orna- 
ment or  shelter  to  a  house,  or  planted  and  set  apart  as  a 
nursery  for  trees,  or  any  part  thereof  respectively,  with- 
out the  like  consent  of  the  owner  or  proprietor  thereof, 
or  of  the  person  or  persons  hereby  authorized  as  afore- 
said, first  had  and  obtained: — And  it  shall  be  lawful  for 
all  bodies  politic,  corporate,  or  collegiate,  corporations 
aggregate  or  sole,  tenants  for  life  or  in  tail,  husbands, 
guardians,  trustees,  feoffees  in  trust,  committees,  exe- 
cutors, administrators,  and  all  other  persons  whomsoever. 


(a)  See  the  title  of  this  Act,  ante,  p.  188,  note  (a). 
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not  only  for  or  on  behalf  of  themselves,  their  heirs  and 
successors,  but  also  for  and  on  behalf  of  the  person  or 
persons  entitled  in  reversion,   remainder,  or  expectancy 
after  them,  and  for  and  on  behalf  of  their  cestuique  trusts, 
whetfier  femes-covert,  infants,  or  issue  unborn,  lunatics, 
idiots,  or  other  person  or  persons  whomsoever,  and  to  and 
for  all  femes-covert  who  are  or  shall  be  seised  of  or  inte- 
rested in  their  own  right,  and  to  and  for  all  and  every 
person  or  persons  whomsoever,  who  are  or  shall  be  pos- 
sessed of  or  interested  in  any  such  lands,  tenements,  here- 
ditaments, or  premises,  or  who  shall  sustain  any  damage, 
to  give  their  consent  in  writing  to  the  said  trustees,  for 
the  taking  or  pulling  down  of  such  dwelling-house  or 
other  building,    or  the  making  such  deviation  of  more 
than  100  yards  as  aforesaid,  or  the  making  use  of  such 
garden,  yard,  paddock,  park,  planted  walk,   avenue,  or 
other  such  premises  as  aforesaid,  and  to  contract  with  the 
said  trustees  for  the  sale  thereof,  or  for  the  satisfaction  to 
be  made  for  the  same,  or  for  such  damages  as  aforesaid^ 
and  by  conveyance,  lease  and  release,  or  bargain  and  sale, 
to  sell  and  convey  unto  the  said  trustees  all  or  any  such 
lands,  tenements,  hereditaments,  or  premises,  or  any  part 
thereof,   for  the  purposes  aforesaid;  And  aU  contracts, 
sales,  and  conveyances  which  shall  be  so  made,  shall  be 
good,  valid,  and  effectual,  to  all  intents  and  purposes, 
without  fine  or  recovery,  and  shall  be  a  complete  bar  to 
all  estates  tail  and  other  estates,  rights,  titles,  trusts,  and 
interests  whatsoever,  any  law,  statute,  usage,  custom,  or 
other  matter  to  the  contrary  notwithstanding;  and  all  such 
bodies  politic,  corporate,  or  collegiate,  corporations  ag- 
gregate or  sole,  tenants  for  life  or  in  tail,  husbands,  guar- 
dians, trustees,  feoffees,  committees,  executors,  adminis- 
trators, and  all  other  persons,  shall  be  and  are  hereby 
indemnified  for  what  they  or  any  of  them  shall  do  by 
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Tiitue  or  in  pursuance  of  this  Act: — Provided  alwajrs, 
that  nothing  herein  contained  shall  extend,  or  be  deemed, 
taken,  or  construed  to  extend  to  revoke,  limit,  abridge,  or 
alter,  or  vary  any  powers  or  authorities  contained  in  any 
Act  or  Acts  of  Parliament  existing  and  in  force  at  the 
passing  of  this  Act,  for  making,  altering,  or  diverting  any 
turnpike  road  or  roads,  or  the  course  thereof,  to  be  made, 
altered,  or  diverted  and  maintained  under  the  authority 
of  such  Acts,  but  the  same  powers  and  authorities  shall 
and  may  be  exercised  and  carried  into  effect  by  the  trus- 
tees appointed  by  such  Acts,  fully  and  effectually;  any 
thing  herein  contained  to  the  contrary  notwithstanding. 

Regulations  Jbr  the  payment  of  compensaiion-fnoney, 
when  the  party  entitled  thereto  shall  be  under  any  inro- 
pacity, — By  Stat.  7  &  8  Geo.  4.  c.  24.  s.  9,  It  is  enacted. 
That  if  any  money  shall  be  agreed  or  awarded  to  be  paid 
for  any  lands,  tenements,  or  hereditaments,  purchased, 
taken,  or  used  by  the  trustees,  which  shall  belong  to  any 
body  politic,  corporate,  or  collegiate,  corporation  aggre- 
gate or  sole,  infant,  lunatic,  tenant  for  life  or  in  tail,  ge- 
neral or  special,  feoffee  in  trust,  guardian,  committee, 
trustee,  feme-covert,  or  other  incapacitated  person,  such 
monies  shall,  if  the  same  amount  to  the  sum  of  .£200,  with 
all  convenient  speed,  be  paid  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Exchequer,  to  be  placed  to  his  account  ex 
parte  the  trustees  for  executing  such  Act,  pursuant  to 
the  method  prescribed  by  an  Act  passed  in  the  first  year 
of  the  reign  of  King  George  the  Fourth,  intituled.  An  Act 
for  the  better  securing  the  Monies  and  Effects  paid  into 
the  Court  of  Exchequer  at  Westminster  on  Account  of 
the  Suitors  of  t/te  said  Court,  and  for  the  Appointment 
of  an  Accountant-General  and  two  Masters  qf  the  said 
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'Court f  and  for  other  Purposes,  and  the  Greneral  Orders 
of  the  said  Courts  and  without  fee  or  reward ; — And  such 
money,  when  so  paid  in,  shall  be  applied,  under  the  di- 
rection and  with  the  approbation  of  the  said  Court,  to 
be  signified  by  an  order  to  be  made  upon  a  petition  to  be 
preferred  in  a  summary  way  by  the  person  who  would 
have  been  entitled  to  the  rents  and  profits  of  the  said 
lands,  tenements,  or  hereditaments,  in  the  purchase  of 
the  land  tax,  or  the  discharge  of  any  debt  or  debts,  or 
such  other  incumbrances,   or  part  thereof,   as  the  said 
Court  shall  authorize  to  be  paid,  affecting  the  same  lands, 
tenements,  or  hereditaments,  or  affecting  other  lands,  te- 
nements, or  hereditaments,  standing  settled  therewith  to 
the  same  or  the  like  uses,  intents,  or  purposes ;  Or  where 
such  money  shall  not  be  so  applied,  then  the  same  shall 
be  laid  out  and  invested,  under  the  direction  and  appro- 
bation of  the  said  Court,  in  the  purchase  of  other  lands, 
tenements,  or  hereditaments,  which  shall  be  conveyed  and 
settled  to,  for,  and  upon  such  and  the  like  uses,  trusts, 
intents  and  purposes,  and  in  the  same  manner  as  the  lands, 
tenements,  or  hereditaments  which  shall  be  so  purchased, 
taken,  or  used  as  aforesaid,  stood  settled  or  limited,  or 
such  of  them  as,  at  the  time  of  making  such  conveyance 
and  settlement,  shall  be  existing,  undetermined,  and  ca- 
pable of  taking  effect;  And  in  the  mean  time,  and  until 
such  purchase  shall  be  made,  the  said  money  shall,  by 
order  of  the  said  Court,  upon  application  thereto,  be  in- 
vested by  the  said  Accountant-General,  in  his  name,  in 
the  purchase  of  £3  per  centum  Consolidated,  or  £3  per 
centum  Reduced  Bank  Annuities;  and  in  the  mean  time, 
and  until  the  said  Bank  Annuities  shall  be  ordered  by  the 
said  Court  to  be  sold  for  the  purposes  aforesaid,  the  di- 
vidends and  annual  produce  of  the  said  Consolidated  or 
Reduced  Bank  Annuities  shall  from  time  to  time  be  paid. 
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by  order  of  the  said  Courts  to  the  person  who  would  for 
the  time  being  have  heen  entitled  to  the  rents  and  profits 
of  the  said  lands,  tenements^  or  hereditaments  so  pur- 
chased,  in  case  such  purchase  or  settlement  were  made. 

By  Section  10,  It  is  provided,  That  if  any  money  so 
agreed  or  awarded  to  be  paid  for  any  lands,  tenements, 
or  hereditaments,  purchased,  taken,  or  used,  and  belong- 
ing to  any  person  under  any  disabiUty  or  incapacity  as 
aforesaid,  shall  be  less  than  the  sum  of  .£200,  and  shall 
exceed  the  sum  of  .£20,  then  and  in  all  such  cases  the 
same  shall,  at  the  option  of  the  person  for  the  time  being 
entitled  to  the  rents  and  profits  of  the  lands,  tenements, 
and  hereditaments  so  purchased,  taken,  or  used,  or  of  his 
guardian  or  guardians,  committee  or  committees,  in  case 
of  infancy,  idiotcy,  or  lunacy,  to  be  signified  in  writing 
under  their  respective  hands,  be  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  said 
Accountant-General  of  the  Court  of  Exchequer,  and  be 
placed  to  his  account  as  aforesaid,  in  order  to  be  applied 
in  manner  hereinbefore  directed ;  or  otherwise  the  same 
shall  be  paid,  at  the  like  option,  to  two  trustees,  to  be 
nominated  by  the  person  or  persons  making  such  option, 
and  approved  of  by  the  trustees  taking  such  lands,  tene- 
ments, or  hereditaments,  ( such  nomination  and  approba- 
tion to  be  signified  in  writing  under  the  hands  of  the 
nominating  and  approving  parties,)  in  order  that  such 
principal  money,  and  the  dividends  and  interest  arising 
thereon,  may  be  applied  in  manner  hereinbefore  directed, 
so  far  as  the  case  may  be  applicable,  without  obtaining, 
or  being  required  to  obtain,  the  direction  or  approbation 
of  the  said  Court  of  Exchequer. 

By  Section  11,  It  is  further  provided.  That  where  suck 
money  so  agreed  or  awarded  to  be  paid  as  hereinbefore 
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mentioned  shall  be  less  than  the  sum  of  £20,  then  and 
i|i  all  sc^^b  cases  the  same  shall  be  applied  to  the  use 
of  the  corporation  or  person  who  would  for  the  time 
))eing  have  been  entitled  to  the  rents  and  proiKts  of  the 
Jfuids,  tenements,  or  hereditaments  so  purchasedj  taken, 
or  used,  in  such  manner  as  the  trustees  taking  such  lands, 
tenements^  or  hereditaments  shall  think  fit;  or  in  case  of 
infancy,  idiotcy,  or  lunacy,  then  to  his  guardian  or  guar- 
dia,ns,  committee  or  committees,  to  and  for  the  use  and 
benefit  of  such  person  so  entitled  respectively. 

Payment  of  money ^  where  title  not  satitfactory^  or 
owner  not  known,  ^c. — By  Section  12,  It  is  enacted.  That 
if%  case  the  corporation  or  person  to  whom  any  sum  or 
f^axigiB  of  money  shall  be  awarded,  for  the  purchase  of  any 
)ands^  teneo^ents,  or  hereditaments,  shall  refuse  to  accept 
^e  same,  or  shaH  pot  be  aUe  to  make  a  good  title  to  tb^ 
fifqmises  to  the  satisfaction  of  the  trustees,  or  in  case  the 
P^son  to  whom  such  sum  or  sums  of  money  shall  be  so 
awarded  cannot  be  found,  or  if  the  person  entitled  to  such 
lands,  tenements,  or  hereditaments,  be  not  known  or  dis- 
covered,  then  and  in  every  such  case  it  shall  be  lawful  for 
the  said  trustees  to  order  the  said  sum  or  sums  of  money 
jfco  be  paid  into  the  Bank  of  England,  in  the  name  and 
with  the  privity  of  the  Accountant-General  of  the  said 
Court  of  Exchequer,  to  be  placed  to  his  account,  to  the 
ciredit  of  the  parties  interested  in  the  said  lands,  tene- 
jaents,  or  hereditaments^  (describing  them,)  subject  to 
the  order,  controul,  and  disposition  of  the  said  Court  of 
Exchequer ;  which  said  Court,  on  the  application  of  any 
person  making  claim  to  such  sum  or  sums  of  money, 
or  any  part  thereof,  by  motion  or  petition,  shall  and  is 
hereby  empowered,  in  a  summary  way  of  proceeding  or 
otherwise,  as  to  the  same  Court  shall  seem  meet,  to  ordjsr 
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the  same  to  b6  kid  out  and  bivested  in  the  PabKc  Ftmds; 
and  to  ordef  distribution  thercfof,  or  payment  of  the  diyi- 
deuds  thereof,  according  to  the  respective  estate  or  estates, 
titlei  or  intere^  of  the  person  making  chtim  thereto,  and 
to  make  such  othet  order  in  the  premises  as  to  the  said 
Court  shall  seem  just  and  reasonable)  and  the  cashier  or 
cashiers  of  the  Bank  of  England,  who  shall  receive  such 
siun  or  Slims  of  money,  is  and  are  hereby  required  to  ^e 
a  receipt  or  receipts  for  such  sum  or  sums  of  money 
( mentioning  and  specifying  for  what  and  for  whose  use 
the  same  is  or  are  received)  to  such  person  as  shall  pay 
any  sum  or  sums  of  money  into  the  Bank  as  aforesaid* 

Persons  in  possession,  presumptively  eniitted.  —  By 
Section  13,  It  is  plrovided.  That  where  any  question  shall 
arise  touching  the  title  of  any  corporation  or  person  to 
any  money  to  be  paid  into  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  Accountant-General  of 
the  Court  of  Exchequer,  in  pursuance  of  this  Act,  for 
the  purchase  of  any  lands,  tenements,  or  hereditaments, 
or  of  any  estate,  right,  or  interest  in  any  lands,  tenements, 
or  hereditaments,  or  of  any  Bank  Annuities  to  be  pur- 
chased with  any  such  money,  or  to  the  dividends  or  inte- 
rest of  any  such  Bank  Annuities,  the  person  who  shall 
have  been  in  possession  of  such  lands,  tenements,  or  here- 
ditaments at  the  time  of  such  purchase,  and  all  persons 
claiming  under  such  person  or  under  the  possession  of 
such  person,  shall  be  deemed  and  taken  to  be  lawfully 
entitled  to  such  lands,  tenements,  or  hereditaments,  ac- 
cording to  such  possession,  until  the  contrary  shidl  be 
shown  to  the  satisfaction  of  the  said  Court  of  Exchequer; 
And  the  dividends  or  interest  of  the  Bank  Annuitiea 
to  be  purchased  with  such  money,  and  also  the  capital 
of  such  Bank  Annuities,  shall  be  paid,  applied,  and  dis- 
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posed  of  accordingly,  unless  it  shall  be  made  appear  to 
the  said  Court  that  such  possession  was  a  wrongful  pos- 
session, and  that  some  other  person  was  lawfully  entitled 
to  such  lands,  tenements,  or  hereditaments,  or  to  some 
estate  or  interest  therein. 

The  Court  may  order  expences  and  costs  to  be  paid 
hy  trustees  of  the  road. — By  Section  14,  Where,  by  rea- 
son of  any  disabiUty  or  incapacity  of  the  corporation  or 
person  entitled  to  any  lands,  tenements,  or  hereditaments, 
the  purchase-money  for  the  same  shall  be  required  to  be 
paid  into  the  said  Court,  and  to  be  applied  in  the  pur- 
chase of  other  lands,  tenements,  or  hereditaments,  to  be 
settled  to  the  like  uses,  it  shall  be  lawful  for  the  said 
Court  to  order  the  expences  of  all  purchases  from  time 
to  time  to  be  made  in  pursuance  of  this  Act,  or  so  much 
of  such  expences  as  the  said  Court  shall  deem  reasonable, 
together  with  the  necessary  costs  and  charges  of  obtain- 
ing such  order,  to  be  paid  by  the  trustees  taking  any  such 
lands,  tenements,  or  hereditaments,  who  shall  from  time 
to  time  pay  such  sums  of  money  for  such  purposes  as 
the  said  Court  shall  direct. 

Trustees  to  fence  new  roads. — ^By  Stat.  4  Geo.  4.  c.  95, 
8.  .66,  In  all  cases  where  the  trustees  of  any  turnpike 
road  shall  turn  or  alter  any  part  or  parts  of  such  turnpike 
road,  or  make  any  new  road  over  and  through  any  private 
grounds,  or  across  any  public  or  private  footway,  or  shall 
take  away  any  fence,  for  widening  or  improving  any  such 
road,  the  said  trustees  shall  make,  or  cause  to  be  made 
and  planted  proper  quickset  hedges,  at  shall  make  or 
build  proper  fences  or  walls,  on  both  sides  of  such  new- 
made  road,  or  on  the  side  upon  which  any  such  fence 
may  be  so  removed  as  aforesaid,  with  sufficient  ditches 
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t6  the  same,  and  suflScient  posts  and  raOsi  or  otiber  fences, 
oh  both  sides  of  such  quickset  hedges,  to  protect  tfie 
gtowth  thereof,  so  as  effectually  to  guard  and  fence  <iff 
the  lands  adjoining  any  such  road  from  trespass  or  injury 
by  horses,  asses,  cattle,  sheep,  or  swine;  and  ako  proper 
gates,  stiles,  posts,  bridges,  and  arches,  where  necessary, 
out  of  any  such  road  into  the  lands  adjoining,  and  shall 
keep  such  fences  so  to  be  made  in  good  order  and  repair, 
for  and  during  the  term  of  five  years  from  the  time  thai 
such  fences  shall  have  been  made  or  set  up ;  unless  the 
owners  or  proprietors  for  the  time  being  of  any  such  land 
or  ground  shall  agree  with  the  trustees  to  keep  sudi 
fences  in  repair  from  an  earlier  period,  for  such  time  as 
aforesaid. 

In  the  case  of  Rex  v.  7%^  Commissioners  of  the  lAmt' 
dilo  Roads  {a),  it  appeared  that  in  the  year  1765,  an 
ancient  road  leading  through  the  town  of  Llandilofbor, 
which  went  along  the  outside  of  the  church-yard,  was  bjr 
an  order  of  the  trustees  carried  through  the  middle  of 
the  church-yard;  at  which  time  the  trustees  caused  a  waH 
to  be  built  at  their  sole  expence  on  each  side  of  the  road 
so  diverted,  which  they  had  ever  since  repaired  till  within 
the  last  three  years.  By  a  clause  in  the  Act  it  is  enacted, 
**  That  the  trustees  shall  aj^ly  the  money  raised  by  the 
**  tolls,  &c.  in  erecting  gates  and  toll-houses,  and  repair- 
ing and  widening  the  said  roads  within  their  respective 
districts,  and  defra3ring  the  necessary  costs,  duu^es^ 
and  expences  attending  the  same  and  the  execution  of 
the  said  Act."  It  was  contended,  that  under  this  chnue 
the  trustees  were  liable  to  the  repair  of  the  wall  whick 
they  had  built,  upon  the  plea  that  these  walls  should  be 
considered  as  part  of  the  road  for  this  purpose,  beoaoie 

(a)  ST.  R.«St. 
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the  road  could  not  have  been  turned  through  the  chqrch^ 
yard  without  erecting  them.  ^S'^c//?^  Asbhursti  J.  "As 
no  clause  is  inserted  in  the  Act  which  throws  the  oni^ 
of  repairs  on  the  trustees^  we  cannot  make  them  h^ble*" 
And  per  Buller»  J.  "  What  is  meant  by  the  road  in  the 
Act  is  the  surface  over  which  the  subjects  have  a  right 
to  paks.** 

Persons  liable  by  tenure ^  %c.  to  repair  old  road,  shall^ 
fH  proportion,  remain  liable  to  new  road.^^By  Statuie 
it  Geo.  4w  c«  95.  s«  68|  After  recitii^i  Thai;  doubts  have 
•risen  and  may  arise^  whether  any  body  poUtic  or  corpo^ 
rate,  or  any  particular  person  or  persons,  liable  to  repairi 
by  teymre  or  otherwise,  any  old  turnpike  roadi  or  part  of 
such  road  widened,  altered,  diverted,  or  turned^  ought  to 
repair  or  contribute  to  the  repair  of  the  whole  or  any  part 
or  proportion  of  the  new  road  set  out  in  lieu  of  the  old 
turnpike  road;  for  obviating  such  doubts,  and  preventing 
^putes  about  the  same,  It  is  enacted.  That  all  and  every 
body  politic  or  corporate,  and  person  and  persons,  who 
was,  were,  or  shall  be,  liable  as  aforesaid  to  the  repair  of 
any  old  turnpike  road,  which  has  been,  since  the  passing 
of  the  said  recited  Act  (a),  or  shall  be,  widened,  altered, 
diverted,  or  turned,  shall  respectively  be  and  continue  in 
the  same  manner  liable  to  the  repair  of  such  new  road, 
set  out  in  lieu  of  the  old  road,  or  so  much  thereof  as 
shall  be  equal  to  the  burthen  and  expence  of  repairing 
such  old  road,  from  which  he,  she,  or  they  shall  be  exo- 
nerated by  the  widening,  altering,  diverting,  or  turning 
thereof: — And  if  the  several  parties  interested  therein 
cannot  agree,  the  same  shall  be  viewed  by  two  justices  of 
the  peace  of  the  county  where  such  road  shall  be,  and 
shall  be  settled,  adjusted,  and  determined  by  them,  in 

(a)  3  Geo.  4.  c.  126. 
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such  manner  as  they  shall  think  just  and  reasonable;  and 
from  and  after  such  determination  of  the  justices,  the  body 
politic  or  corporate,  and  person  or  persons  liable  to  repair 
such  new  road  as  aforesaid,  shall  bear  all  charges  of  pre- 
sentments, indictments,  and  prosecutions  for  not  repairing 
the  same ;  and  if  it  shall  be  found  more  convenient  to  fix 
a  gross  sum,  or  an  annual  sum  to  be  paid  by  any  such 
body  politic  or  corporate,  or  person  or  persons,  instead 
of  fixing  the  part  or  proportion  of  such  new  road  to  be 
repaired  by  him,  her,  or  them,  the  said  justices  may,  witih 
the  consent  of  such  person  or  persons,  and  also  of  die 
trustees  of  the  said  road,  obtained  at  a  meeting  of  such 
trustees,  order  and  direct  the  same  accordingly;  and  die 
order  and  direction  of  the  said  justices  shall  be  final  and 
conclusive,  and  shall  continue  binding  on  all  bodies  pofitie 
or  corporate,  and  persons  whomsoever  (a). 


( «)  See  4  Geo.  4.  c  95.  i.  78,  mad  agtee  with  oy  penoo,  Ibr 
(ante,  p.  f06)  whereby  the  tnit-  the  makiog,  meadiog,  alterii^ 
leea  are   aathoriird  to  coatract       •rmaiBtaiaiiig  the  road. 
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CHAPTER    VL 

AS  TO  NUISANCES  IN  HIGHWAYS ;— THEIR  REMOVAL^— 
AND  THE  PUNISHMENT  OF  THE  OFFENDERS. 

M.  Shall,  in  this  Chapteri  pursue  the  same  arrangemMit, 
which  has  been  already  adopted  with  regard  to  other  parts 
of  our  subjecti  and  consider  the  law  relating  to  nuisances 
in  highways:  1st,  As  it  exists  under  the  common  law:— 
Sdly,  As  it  is  regulated  by  the  Highway  Act8:-^^-aQd  9diy, 
As  it  is  regulated  by  the  Turnpike  Acts^ 

Section    I. 

As  to  nuisances  at  the  common  law. 

Both  this  and  the  two  following  Sections  will  require 
to  be  subdivided  into  two  parts:  1st,  As  to  the  nature  of 
the  nuisances:  and  Sdly,  How  the  nuisances  are  to  be 
removed,  and  the  offenders  proceeded  against. 

First:    What  is  considered  by  the  common  law  to  be  a 

nuisance  in  a  highway. 

A  public  nuisance  may  be  defined  to  be  an  offence 
against  the  public,  either  by  doing  a  thing,  which  tends 
to  the  annoyance  of  all  the  king's  subjects,  or  by  neglect- 
ing to  do  a  thing  which  the  common  good  requires.  On 
the  other  hand,  annoyances  to  the  interest  of  particular 
persons  are  not  punishable  by  a  public  prosecution  as  com- 
mon nuisances^  but  are  left  to  be  redressed  by  the  private 
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actions  of  the  parties  aggrieved  by  tliem(ii).  And  from 
hence  it  clearly  follows,  that  no  indictment  for  a  nuisanoe 
can  be  good,  which  lays  it  to  the  damage  of  private  per- 
sons only(&). 

In  conformity  with  the  above  prindple,  the  neglect  to 
lepAk  a  highway^  by  the  party  who  is  bound  to  makd  itbdk 
repair^  is  by  law  consideied  to  be  the  sulgect  of  a  pablic 
prosecution  as  a  nuisance,  equally  with  any  actual  ob- 
stroGticm  to  die  public  right  of  passage. 

r 

It  seems  to  be  dear,  that  aB  injuries  whatsoev^^r  tb  maf 
highway,  as  by  d%gii^  a  ditch  (c),  or  making  a  fisne^ 

9 

across  it,  or  laying  k^  k)f  timber  aloi^  it,  or  by  doiag 
any  other  act  which  will  render  it  fess  commodious  to  tiia 
king's  people,  are  public  nuisances  at  common  law  (<f  ). 

And  there  is  no  doubt,  that  it  is  a  nuisance  at  common 
law  to  erect  a  new  gate  in  a  highway  (^).  Although  it 
may,  perhaps,  be  argued  that  a  gate  erected  in  a  highway 
will  be  no  nuisance,  because,  if  it  were,  it  could  not  be 
justified  by  any  prescription,  as  it  is  agreed  that  it  may  bes 
but  to  this  it  may  be  answered,  that  the  erecting  such  a 
gate  is  a  nuisance,  because  it  interrupts  the  people  in  that 
free  and  open  passage,  which  they  before  enjoyed  and 
were  fully  entitled  to;  whereas,  when  such  a  gate  haa 
continued  time  out  of  mind,  it  shall  be  intended  that  it 
was  set  up  at  first  by  consent,  on  a  composition  with  the 
owner  of  the  land  on  the  laying  out  the  road. 


(a)  2  Rol.  Ab.  85.-1  Hawk. P.  Shelderton,  S  Keb.  f«l,  pi. 68. 

C.  c.  75.  8.  1.  EDd  2.  (  d  )  Ritcb.  54, 5&^— 1  Hawk.  P. 

(6)1  Sid.  S09.— 1  Hawk.  P.  C.  C.  c.  76.  s.  144. 

e.75.t.5.  (e)l  Hawk.  P.  C.  e.  r6.  t.lM. 

(c)  Rea  V.  Tlie  IidiabiUoU  of 
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ease  the  people  had  never  any  greater  freedom  of  plissage 
than  what  they  still  enjoy  (a). 

Also  it  seemeth  clear^  that  it  is  a  nuisance  to  suffer 
the  ditches  adjoining  to  a  highway  to  be  foul,  by  reason 
whereof  it  is  impaired;  or  to  suffer  the  boughs  of  trees 
growing  near  the  highway  to  hang  over  the  road,  in  such 
a  manner  as  thereby  to  incommode  the  passage  (6). 

A  party  obstructing  a  highway  cannot  plead  that  the 
hindrance  is  only  partial,  and  that  the  public  have  8U& 
ficient  room  left  to  pass  along  the  way,  if  they  have  not 
the  same  free  and  full  passage  as  they  are  entitled  to» 
Therefore  it  is  no  excuse  for  one  who  layeth  logs  of 
timber  along  a  highway,  that  he  laid  them  only  here  and 
there,  so  that  the  people  might  have  a  passage  by  wind*^ 
ings  and  turnings  through  the  logs(c).  Yet  it  is  said  to 
be  no  nuisance,  for  the  inhabitants  of  a  town  to  unlade 
billetis,  &c.  in  the  street  before  their  houses,  by  reason 
of  the  necessity  of  the  case,  unless  they  suffer  them  td 
continue  there  an  unreasonable  time  after  they  are  un<^ 
loaded  (d). 

But  if  the  obstruction  in  such  a  case  be  continued  be* 
yond  a  reasonable  time,  the  party  committing  it  will  b^ 
liable  to  an  indictment.  Thus  in  the  case  of  Rex  Vi 
Russell {e)f  a  waggoner  was  convicted  of  a  nuisance,  for 
occupying  one  side  of  a  public  street  in  a  city,  before  hi^ 
warehouses,  in  loading  and  unloading  his  waggons  fbir 
several  hours  at  a  time^  both  by  night  and  by  day,  and 


(a)  See  1  Hawk.  P.  C.  c. 75,  ( c )  t  Rol.  Ab.  137,  B.— 1  Haw. 

8.  9,  and  the  cases  Uicre  cited.  P.  C.  c.  76,  s.  146. 

(6)1  Hawk.  P.  C.  c.  76,  s.  147.  (  d  )  Ibid. 

And  see  Stephens  u.  Hayns,  Raym.  (  «  )  6  East,  427. — And  see  Bosh 

:260.  0.  Steininan,  1  Bo.s.  Si  Piil.  404. 
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having  one  waggon  at  least  usually  standing  before  tub 
warehouses,  so  that  no  carriage  could  pass  on  that  aide 
of  the  street,  although  there  was  room  for  two  carriages 
to  pass  on  the  opposite  side  of  the  street  Per  Curi  The 
primary  object  of  the  street  was  for  the  free  passage  of 
the  public,  and  any  thing  which  impeded  that  free  pas- 
sage, without  necewty,  was  a  nuisance. 

And  in  the  case  of  Rex  v.  Cross  {a),  the  defendant 
was  indicted  and  found  guilty  for  keeping  coaches  at  a 
stand  in  the  street,  waiting  for  passengers.  Per  Lord 
EUenborough,  C.  J.  "  Every  unauthorized  obstnictton  of 
a  highway  to  the  annoyance  of  the  king's  subjects  is  an 
mdictable  offence.  It  is  immaterial  how  long  the  practice 
may  have  prevailed,  for  no  length  of  time  will  legitimaie 
a  nuisance."* 

In  accordance  with  what  is  here  laid  down  by  Lord 
EUenborough,  it  may  be  concluded,  that,  as  the  obstrud- 
ing  a  highway,  by  diverting  it  or  attempting  to  stop  it  up, 
is  clearly  a  nuisance  at  the  common  law,  it  is  immaterial 
how  long  a  highway  has  been  shut  up,  and  disused  by  the 
public;  and  that  the  people  can  never  be  barred  of  their 
right,  unless  the  inclosure  of  the  way  has  been  made  ei- 
ther by  licence  obtained  upon  a  writ  of  ad  quod  damnum^ 
or  by  means  of  the  legislative  provisions  which  have  been 
detailed  in  the  preceding  Chapter  (6).  And  therefore,  if 
a  highway  has  been  changed  and  diverted  without  the 
formaUties  required  by  law,  and  notwithstanding  the 
public  may  for  a  length  of  time  have  made  use  dT  the 
substituted  way,  yet  they  may,  at  their  pleasure,  return  to 


(a)  5  Campb.  $t6.— See  Sut.  (6)  See    Rex  r.    Ward,   Cro. 

13  G.  S.  c.  78.  s.  It.    Post,  Sec-        Car.  ^66^  pi.  16.— "And  Vooght  9. 
UoD  II.  Winch,  S  B.  6e  A.  661.  S.  P. 
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the  old  path,  and  remove  any  obstrnction  there,  or  indict 
the  person  who  has  caused  or  continued  such  obstruction. 
And  for  the  same  reason,  under  similar  circumstances, 
the  proprietor  is  at  Uberty  at  any  time  to  warn  the  people 
from  passing  over  the  substituted  way ;  and  after  notice 
(for  without  such  notice  a  plea  of  licence  would  be  per- 
mitted (a)))  he  may  sustain  an  action  of  trespass  against 
any  person  who  shall  traverse  the  new  way:  unless  the 
occupation  thereof  by  the  public,  and  other  circumstances, 
are  sufficient  to  support  the  inference  of  a  dedication  by 
the  owner  (6  )• 

It  may  also  be  stated  as  clearly  deducible  from  Lord  El- 
lenborough's  decision  in  the  above  case  of  Rex  v.  Cross, 
that  it  is  a  common  nuisance  to  plough  up  a  public  foot- 
path; not  only  because  the  pubUc  are  obstructed  in  their 
accustomed  passage,  but  more  particularly  as  all  traces 
of  the  way  are  thereby  obliterated,  and  the  public  are 
left  in  ignorance  as  to  the  route  which  they  ought  to  pur- 
sue. This  is  a  point  of  law  seldom  attended  to,  and  yet 
very  frequently  violated:  but  there  can  be  no  doubt,  that 
any  occupant,  who  thus  infringes  upon  the  public  rights, 
subjects  himself  to  an  indictment.  In  one  case  (c)  where 
an  information  was  laid  against  the  defendant  for  stopping 
of  the  highway,  the  word  was  obstupabat;  it  was  proved 
in  evidence  that  he  plowed  it  up,  and  the  Court  resolved 
that  it  did  well  maintain  the  information. 

It  seemeth,  says  Mr.  Hawkins  (i2),  that  an  heir  may  be 
indicted  for  continuing  an  encroachment  or  other  nuisance 


( a )  See  Cro.  Car.  t67.~YeW.  {e)  Griedey't  case,  l  Ventr.  4. 

Ill,  14S.  And  see  6  Mod.  145. 

(  6  )  As  to  the  doctrine  of  dedi-  (  d  )  1  Hawk.  P.  C.  c.  76. 1. 167. 
cation,  see  ante,  Chapter  III. 
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to  a  highway,  begun  by  his  ancestor,  becaose  such  a  coii* 
dnuance  thereof  amounts  in  the  judgment  of  law  to  a 
new  nuisance. 

Yet  in  Austiris  Case  ( a  ),  in  an  indictment  for  erecting 
posts  and  rails  in  a  highway,  it  was  held  necessary  to 
prove  that  the  party  indicted  set  them  up  ;  for  a  contiaa- 
ance  of  them,  or  not  suffering  them  to  be  removed,  would 
not  serve. 


The  question  as  to  what  is  to  be  considered  a  nuisance 
in  Ik  public  navigable  river ^  acquires,  at  the  present  period, 
a  peculiar  interest,  from  the  circumstance  of  the  dispute 
which  is  yet  pending,  as  to  an  obstruction  in  the  Rivet 
Tyne,  and  the  difference  of  opinion  which  has  existed 
among  the  Judges  of  the  Court  of  K.  B.  relative  thereto* 
I  hope  therefore  to  be  excused,  if  I  venture  to  consider 
this  subject  somewhat  at  large. 

I  have  already  made  some  observations  upon  die  quafity 
of  a  public  navigable  river  ( 6 ) :  and  shewn  that  it  is  a 
highway,  and  that  therefore  it  should  be  a  thoroughfare. 
I  may  here  add  an  expression  of  Lord  Hale*s,  which 
seems  to  confirm  this.  He  says  (c),  ''These,  whether  they 
are  fresh  or  salt,  whether  they  flow  or  reflow  or  not,  are 
primd  facie  publici  juris,  common  highways  for  man  or 
goods  or  both,  from  one  inland  town  to  another.**  Here 
that  great  Judge  evidently  alludes  to  the  rule  of  law  that 
a  common  highway  must  lead  from  town  to  town,  and 
applies  the  same  rule  to  public  rivers.  It  appears,  htm^ 
ever,  that  as  all  rivers,  so  far  as  the  tide  flowji  up  them. 


(  a  )  1  Ventr.  183.  (  «)  De  Jure  BfarU.  p.  9. 

(6)  Ante,  p.  19,  ct  neq. 
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are  held  to  be  aims  of  the  sea  (a),  the  public  will,  m 
every  such  case,  have  a  right  of  passage,  provided  ther^ 
be  the  above  requisite. 

With  regard  to  the  nature  of  the  public  right  in  a 
navigable  river.  Lord  Hale  says  (b),  that  **  as  well  fresh 
rivers  as  salt,  may  be  under  these  two  semiiudes,  or 
affected  with  them,  vLi.  one  of  prerogative  belonging  to 
the  king,  and  another  of  public  interest  or  belonging  to 
the  people  in  general.'*  And  this  public  servitude  is  dius 
described  (c),  '^  There  be  other  rivers,  as  well  fresh  as 
salt,  that  are  of  common  or  public  use  for  carriage  of 
boats  and  Ughters.'*  And  ''  as  the  common  highways  on 
the  land  are  for  the  common  land  passage,  so  these  imi 
of  rivers,  that  bear  boats  or  barges,  are  highways  by 
water ;  and  as  the  highways  by  land  are  called  aUcp  ew 
reguEy  so  these  public  rivers  for  public  passage  are  called 
fluvii  regales  and  haul  sireames  le  Roy ;  not  in  reference 
to  the  propriety  of  the  river,  but  to  the  public  tise."  And 
HI  conformity  with  the  doctrine  already  stated  with  regard 
to  highways  (cf),  the  owner  of  the  soil  cannot  change  the 
course  of  a  navigable  river  without  a  licence  upon  writ  of 
ad  quod  damnum ;  and  if  he  render  a  stream  navigable^ 
by  making  locks  or  cutts,  or  drawing  together  other 
streams,  yet  this  seems  not  to  make  it  publici  juris  {or, 
a  highway ;)  and  he  may  pull  down  his  erections^  and 
restore  the  river  to  its  old  state,  at  his  pleasure,  unless 
by  long  continuance  of  time  it  hath  been  freely  devoted 
to  the  public  use  {e).  So  if  he  purchaseth  the  King's 
Charter  to  take  a  reasonable  toll  for  the  passage  of  the 


(a)  De  Jore  MariB.'p.  IS.  (d)  Aote,  Chapter  V. 

{b)  Ibid.  p.  6.  (  e)  See  sole,  Chapter  III,  at 

(  tf )  Ibid.  p.  8.  to  the  dedication  of  a  hishwajr. 
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king's  subjects^  and  puts  it  in  ure,  these  seem  to  be  der 
voting,  and  as  it  were  consecrating  of  it ,  to  the  common 

use  (a). 

S09  primd  facie f  the  soil  of  all  firesh  rivers  that  are 
thus  pubUci  juris,  belongs,  usque  filum  aqua,  to  the  ad- 
joining proprietors  (6) ;  and  the  soil  of  arms  of  the  sea 
primd  facie  belongeth  to  the  king  (c). 

Having  premised  thus  much  as  to  the  nature  of  the 
public  right  in  a  navigable  river,  I  shall  proceed  to  consider 
what  are  nuisances  therein.  Lord  Hale,  after  stating  the 
clause  in  Magna  Charta,  which  directs  the  removal  of 
nuisances,  says^  "  These  nuisances  are  such  as  hinder  or 
obstruct  the  passage  of  boats;  as  wears,  piles,  choaking 
up  the  passage  with  filth,  diverting  of  the  river  by  cutts 
or  trenches,  decay  of  banks,  or  the  like  ( d  y* 

So  by  Magna  Charta,  and  other  Statutes,  wears  that 
were  prejudical  to  the  passage  of  vessels  were  to  be  pulled 
down  {e).  And  although  a  subject  may,  by  prescription, 
have  a  wear  in  the  sea,  yet,  if  it  be  a  nuisance  to  the 
passage  of  ships,  it  may  be  abated  (/)• 

After  stating  the  right  of  piscary  and  other  private 
interest,  which  a  subject  may,  by  charter  from  the  king 
or  by  prescription,  acquire  in  arms  of  the  sea,  Lord  Hale 
observes  (^),  ^^  Yet  this  interest  or  right  in  the  subject 
must  be  so  used,  as  it  may  not  occasion  a  common  annoy- 


(  a  )  De  Jure  Maris,  p.  9.  (  e  )  Ibid.  p.  tt. 

(  6  )  Ibid.  p.  1.  (/)  Ibid.  p.  tl. 

( e  )  Ibid.  Chmpters  iv.  and  ▼•  {g)  Ibid.  p.  tt*     Ajnd  tee  p. 

(d)  Ibid.  p.  9.  36. 
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adce  to  passage  of  ships  or  boats ;  for  that  is  prohibited 
by  the  common  law  and  these  several  Statutes  before 
mentioned,  viz.  erecting  new  wears,  inhancing  old,  fixing 
of  pikes  or  stakes,  and  the  like,  in  order  to  fishing :  for 
the  ju$  pfivaium,  that  is  acquired  to  the  subject  either 
by  patent  or  prescription,  must  not  prejudice  the  jus 
pfAUcum,  wherewith  public  rivers  or  arms  of  the  sea 
are  affected  for  public  use.'* 

Mr.  Hawkins  says,  *^  It  seems  certain,  that  it  is  a  com- 
mon nuisance  to  divert  part  of  a  public  navigable  riveri 
whereby  the  current  of  it  is  weakened,  and  made  unable  to 
carry  vessels  of  the  same  burthen  as  it  could  before  (a).** 

So  it  is  a  nuisance  to  lay  timber  in  a  public  river,  al- 
though the  soil  on  which  it  is  laid  belong  to  the  partyi 
provided  it  obstructs  the  necessary  intercourse  (6). 

In  the  late  case  oiRex  v.  Lord  Growenor  and  others {c\ 
the  defendants  were  indicted  for  a  nuisance  in  erecting  a 
wharf  on  the  River  Thames  to  the  injury  of  the  navi- 
gation of  the  river.  It  appeared  on  the  trial,  that  the 
Corporation  of  London,  who  were  conservators  of  tiie 
river,  were  the  proprietors  of  the  soil,  and  that  they- 
had  let  a  space  of  ground  to  Lord  Grosvenor  for  the  pur- 
pose of  erecting  a  wharf  there,  in  consideration  of  a  fine 
and  a  small  annual  rent.  The  wharf  in  question  had 
been  erected  between  high  and  low  water-mark,  and  ex- 
tended for  a  considerable  space  along  the  river.  There 
had  formerly  been  a  recess  there  between  two  projections^ 


(  a  )  1  Hmwk.  P.  C.  c.  75.  ••  11,  mnd  see  s.  5. 
(6)5  Bac.  Abr.  686.    And  see  3  Keb.  769,  pi.  43. 
(c)  t  Stark.  N.  P.  R.  511. 
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which  afforded  a  place  of  refuge  in  time  of  stomiy  and 
vas  a  great  convenience  to  watermen.     On  the  pia*t  of 
the  defendants  it  was  contended^  that,  as  claiming  upder 
the  Corporation  of  London^  they  had  a  right  to  make 
such  an  erection  between  high  and  low  water-mark ;  and 
that  by  Stai*  14  Geo.  3,  they  were  entitled  to  build  wharft 
and  let  them,  provided  this  did  not  interfere  with  the 
navigation  of  the  river.  /S^rf^er  Abbott,  C.J.  "  Will  you 
contend,   that  you  have   a  right   to  narrow   the   River 
Thames,  so  long  as  you  leave  a  space  sufficient  for  the 
purposes  of  navigation  ?    It  is  impossible  that  you  should 
derive  any  protection  from  the  Corporation  of  the  City  of 
Lpndon,  as  the  conservators  of  the  river.** — It  was  then 
contended  on  the  part  of  the  defendants,  and  evidence 
was  given  tending  to  support  that  defence,  that  the  erection 
of  the  wharf  in  question  had  been  productive  of  advan- 
tage rather  than  of  detriment  to  the  navigation  of  the 
river.      In  his  address  to  the  jury,  Lord  C.  J.  Abbott 
observed,  '^  The  question  here  is,  whether  a  public  right 
has  not  been  infringed.    An  embankment  of  considerable 
extent  has  been  constructed  for  the  purposes  of  building 
a  wharf.     Much  evidence  has  been  adduced  on  the  part 
of  the  defendants  for  the  purpose  of  shewing  that  the 
alteration  affords  greater  facility  and  convenience  for  loadr 
hog  and  unloading ;  but  the  question  is  not,  whether  any 
private  advantage  has  resulted  from  the  alteration  to  any 
pajrticular  individuals,  but  whether  the  convenience  of  the 
public  at  large,  or  of  that  portion  of  it  which  is  interested 
in  the  navigation  of  the  River  Thames,  has  been  affected 
or  diminished  by  this  alteration."      And  his  Lordship 
added,  *^  The  public  have  a  right  to  all  the  convenience, 
which  the  former  state  of  the  river  afforded,  unless  by 
the  change  some  greater  degree  of  convenience  is  ren- 
dered.'*   And  the  defendants  were  found  Guilty. 
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In  the  case  of  Rex  v.  Russell^  which  I  shall  next  refer 
to,  this  last  observation  of  the  learned  Judge,  was  con- 
strued by  the  counsel  for  the  defendant  in  a  sense  which 
cannot  fairly  be  attributed  to  it.  It  was  urged  as  sup- 
porting the  doctrine,  that  any  convenience  resulting  from 
the  obstruction,  although  not  to  the  navigation  of  the 
river  but  quite  collateral  to  and  disconnected  with  the 
public  right,  would  warrant  an  infringement  of  that  public 
right.  But  plain  reason  and  the  context  clearly  shew, 
that  the  greater  degree  of  convenience  to  be  rendered, 
must  be  of  the  same  quality  as  the  minor  degree  of  which 
the  public  may  be  deprived,  so  that  the  general  right 
shall  not  be  diminished. 

I  come  now  to  the  case  of  Rex  v.  Russell  and  others  (a); 
the  one  to  which  I  have  before  alluded,  as  relating  to  an 
obstruction  in  the  River  Tyne,  and  upon  which  a  4iff^r- 
ence  of  opinion  has  prevailed. 

An  indictment  was  preferred  against  the  defendants  for 
a  nuisance  in  the  River  Tyne.  At  the  trial  at  the  York- 
shire Summer  Assizes,  1824,  the  facts  of  the  case  were 
proved  to  be  as  follows :  The  defendants  were  the  owners 
and  occupiers  of  a  coal-mine  at  Wallsend,  on  the  north 
side  of  the  River  Tyne.  For  the  purpose  of  shipping 
their  coals,  they  had  caused  to  be  erected  two  staiths. 
These  erections  consbt  of  piles,  (technically  called  gears) 
driven  into  the  bed  of  the  river,  on  the  top  of  which  a 
platform  and  railway  are  laid ;  the  coal-waggons  pass  along 
this  railway,  and  at  the  end  are  lowered,  by  means  of  a 
machine  called  a  drop,  into  the  hold  of  the  vessel.  The 
coals  are  there  deposited,  and  the  waggon  raised  up  again 

(o)  6B.  &C.  566. 

F  r 


460  NI7I8ANCE8  AND  ANNOTAKOBS. 


by  the  machine,  and  placed  on  die  railway.   One  of  these 
Btaiths  extended  nearly  150  feet,  and  the  other  180  feet' 
from  high  water-mark  into  the  river,  and  eaeh  of  them 
extended  a  few  feet  beyond  low  water-mark.    The  drops, 
when  let  down,  extended  40  feet  further,  and  ships  when 
taking  in  their  cargo  were  obliged  to  He  at  that  distance 
from  the  staiths,  but  the  drops  when  drawn  up  did  not 
occasion  any  obstruction  to  the  navigation.    When  ships 
are  not  laden  at  staiths,  the  coals  are  first  taken  on  board 
of  small  craft,  called  keels,  and  cast  by  hand  from  the 
keels  into  the  ships.    When  ships  are  laden  in  this  manner, 
they  generally  have  a  keel  lying  on  each  side,  and  thus 
occupy  a  greater  space  in  the  river  than  when  laden  by 
means  of  the  staiths  and  drops  (a),    and  their  cargoes 
cannot  be  put  on  board  in  less  than  double  the  time.    The 
expence  of  shipping  coals  in  this  manner  is  greater,  and 
the  cpals  are  in  worse  condition  than  when  shipped  by 
means  of  the  staiths  ( 6 ).    It  was  proved  that  the  staiths 
indicted,  occasion,  at  particular  times  of  tide,  a  consi- 
derable obstruction  to  small  craft  navigating  agunst  die 
stream,   and  for  some  time  before  and  after  high  water 
occupy  a  considerable  space  which  would  otherwise  be 
navigable  by  large  vessels;  but  if  there  were  no  staithSf 
the  number  of  keels  used  on  the  Tyne  would  be  greatly 
increased,   and  the  river  would  be  very  much  crowded 
with  them.     There  was  a  sand-bank  at  the  south  side  of 
the  river  opposite  one  of  the  staiths  in  question,  and  it 


(  a  )  Is  it  meant  to  be  asserted,  with  two  keels  is  larger  than  tbe 

that  the  vessel  and  the  two  keels  vessel  alone, 

occupy  a  greater  space  in  the  river  (  ft  )  This  evidence  is  qoite  m- 

than  the  vessel,  together  with  the  connected  with  the  qaestion  as  to 

staith,  &c.  ?   for  if  not,  the  fact  the  navigation,  and  appears  to  bo 

is  Bothing  worth,    as  every  one  irrelevant  and    inadmlsiible  aoe 

most  comprehend,  that  a  vessel  post,  p.  455,  6. 
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ihH  {Mroved  to  hMt  increased  After  that  erection  was  made» 
in  cofisequenoe  of  the  change  thereby  produced  in  thd 
eorrent  of  die  water.    The  Corporation  of  Newcastle  are 
eonservators  of  the  River  Tyne  and  port  of  Newcastle 
(which  extends  further  up  the  river  than  die  place  where 
tfie  staiths  were  erected^)  and  gavd  die  defendants  leave 
to  ei^eet  the  staiths.    When  the  learned  Judge,  who 
presided  at  the  triid,   (Mr.  Justice  Bayley)  began  hi^ 
summing  up,  it  was  agreed,  that,  if  the  defendants  were 
acquitted,  the  prosecutors  might,  on  the  ground  of  any 
Mipposed  mis-direction,  move  to  enter  a  verdict  for  flie 
Grown,  or  fbr  a  new  trial.    He  then  proceeded  to  state 
his  opinion,  that  the  use  of  a  navigable  river  was  not  tbt 
passage  only,  but  for  other  important  rights  which  might 
supersede  the  right  of  passage.     ThM  when  a  great 
public  benefit  accrued  from  that  which  occasioned  the 
abridgment  of  the  right  of  passage,  ihat  abridgment  waA 
not  a  nuisance,  but  proper  and  beneficial;  and  he  di*^ 
rected  the  jtiry  to  aCquit  the  defendants  if  they  thought 
that  the  abridgment  of  the  right  of  passage  in  this  case 
was  for  a  public  purpose,  and  produced  a  public  benefit 
and  if  it  was  in  a  reasonable  situation,  and  a  reasonable 
space  was  left  for  the  passage  of  vessels  navigating  the 
River  Tyne ;  but  otherwise  to  find  a  verdict  for  the  CrowHi 
He  then  pointed  out  to  them  that  the  staiths  were  nbt 
merely  a  private  benefit,  for  that  by  means  of  them  (be 
eoah  were  brought  to  market  at  a  smaSer  expends,  imd 
in  a  better  condition,  in  both  which  respects  the  public 
were  benefitted  ( a) ;  and  he  then  left  to  their  decision  the 
foilovmig  questions:  Were  the  staithss  erected  ina  reasott- 


(  a  )  This  pablic  benefit  was  not  were  ihipptd  at  a  less  cost  and  ijn 
proved  in  evidence,  it  is  only  an  a  shorter  time  than  by  aieans  of 
h^trenee  from  the  fiict,  thht  they       keeb. 

W  W  2 
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able  place  ?  Was  there  a  reasonable  space  left  for  ibe 
public  navigation  in  theTyne?  Were  the  staiths  a  public 
benefit?  Did  the  public  benefit  countervail  the  prejudiee 
done  to  individuals? — The  jury  said,  that,  in  consequence 
of  this  direction,  they  found  the  defendants,  NotGhiflty. 
A  motion  was  afterwards  made  in  the  Court  of  K.  B»  for 
entering  a  verdict  of  Guilty,  or  for  a  new  trial,  but  was 
refused,  upon  the  judgment  of  Bayley,  J.  and  Holroydy  J« 
in  opposition  to  the  opinion  of  Lord  Tenterden,  C.  J. 

I  trust  I  shall  not  be  deemed  presumptuous,  if  I  offisr 
some  argument  to  shew  that  the  law,  as  deHvered  by 
Mr.  Justice  Bayley  in  his  address  to  the  jury  is  at  least 
doubtful,  since  its  correctness  is  questioned  by  the  great 
authority  of  Lord  Tenterden.  And  in  the  first  place,  to 
clear  the  way,  I  shall  observe,  that  the  nuisance  com- 
plained of  is  not  erected  within  the  actual  part  of  New- 
castle, but  in  the  navigable  River  Tyne.  If  it  be  held  al- 
lowable to  place  such  an  obstruction  where  this  is  erected, 
the  only  reasoning  which  can  be  adduced  in  favor  of  that 
position,  will  equally  apply  to  a  staith  erected  in  any 
other  navigable  river,  although  that  river  may  happen  not 
to  be  situated  within  the  jurisdiction  of  a  port.  The 
pleadings  in  this  case  expressly  charge  the  nuisance  com- 
plained of  to  be  an  obstruction  to  the  ancient  river  and 
highway  of  the  Tyne.  And  in  confirmation  of  this,  Lord 
Tenterden  says  (a),  '^  The  erections  in  question  are  said 
to  be  in  the  port  of  Newcastle,  by  which  I  understand  to 
be  meant  that  they  are  within  the  Ifanits  of  the  jurisdic- 
tion of  that  port.  They  are  certainly  at  a  considerable 
distance  below  the  public  quays  and  places  of  general 
resort  of  vessels  trading  to  that  port,  and  must  be  passed 

««^i^i^——^—^—i^— ■.————  ^i— ^—1 ^a— — — — — — — — — I^IM^iM.— ^ 

(a)  6B.  &C.601. 
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by  vessels  resorting  to  and  from  such  places.**  And  here 
I  think  lurks  one  great  cause  of  the  difficulty  which 
exists  in  this  case.  The  chief  authority  which  was  relied 
upon  on  the  part  of  the  defendant,  and  by  the  two  Judges 
who  supported  his  argument,  was  an  expression  from 
Lord  Hale,  when  alluding  to  nuisances  in  a  port.  And 
as  a  nuisance  may  be  defined  to  be.  any  obstruction  to  a 
public  right,  the  question  of  nuisance  or  no  nuisance  must 
depend  upon  the  nature  of  that  right  which  is  alleged  to 
have  been  obstructed;  and  diat  which  would  be  con- 
sidered as  indictable  in  one  case,  might  be  warranted 
under  other  circumstances.  The  public  right  in  a  port 
differs  essentially  from  their  right  in  a  navigable  river.  'In 
the  one  the  public  have  a  right  of  passage,  and  a  right 
of  passage  only,  except  liberty  to  use  a  reasonable  space 
and  time  for  the  purpose  of  loading  and  unloading;  while 
in  the  other  there  are  rights  not  only  of  navigation,  scil. 
eundo  et  redeundo^  but  morando,  and  that  not  only  for  die 
purpose  of  loading  and  unloading,  but  for  other  purposes 
of  commerce.  A  port  is  a  public  place  for  the  resort  and 
stowage  of  vessels.  It  may  be  said  to  resemble  a  market. 
Thus  there  is  a  franchise  to  collect  port-dues,  as  in  a 
market  there  is  a  right  to  receive  toll.  Now  there  are 
many  obstructions  which  are  lawful  to  be  made  in  a  marked 
which  would  be  indictable  if  committed  on  a  highway. 
A  street  is  very  frequently  the  place  for  holding  a  market: 
yet  no  one  would  venture  to  assert,  that  if  the  market 
were  not  to  be  held  there,  the  same  hindrance  to  the 
passage  would  be  permitted,  or  that  the  stalls  and  carts 
would  be  suffered  to  remain  there,  which  almost  block  up 
the  way  during  the  market-time.  And  in  like  manner 
many  erections  may  be  made  in  a  port,  which  would  be 
abateable  as  nuisances  if  found  in  a  public  river.  It  seems 
then  very  doubtful  whether  the  authority  cited  from  Lord 
Hale  be  at  all  applicable  to  the  present  case. 
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As  a  navigable  river  differs  in  iU  nature  from  a  port, 
and  as  the  quality  of  any  obstruction,  whether  nuisance 
or  notj  depends  upon  the  extent  of  the  puUic  right 
supposed  to  have  been  infrmged  upon,  we  must  bear 
strictly  in  mind  what  are  the  pubEc  rights  in  this  ^asew 
A  navigable  river,  it  cannot  be  deniedi  is  a  highway,  tp 
be  usied  indeed  in  a  particular  manner.  It  is  for  the  p9#- 
sage  of  vessels :  but  as  these  carriages  cannot  be  removed 
from  the  way  itself,  the  public  have  a  right  to  load  and 
imload  while  standing  in  the  water,  provided  they  OQCupy 
only  a  reasonable  space  and  that  only  for  a  reasonable 
length  of  time.  Such  a  privilege  of  loading  or  unloa£i^ 
or  making  a  temporary  obstruction,  if  for  advantage  in 
the  use  of  the  right  of  passage,  is  recognized  even  with 
regard  to  highways  in  general ;  though  there  perhaps  to  a 
more  limited  degree.  Thus  we  have  seen,  that  a  liberty 
to  unlade  billets  in  a  street,  occupying  only  a  reasonable 
time,  was  considered  not  to  be  a  nuisance  (a).  And  see 
the  case  of  Rex  v. Russell  (b),  where  the  Court  9ti4^ 
"  Tli^  primary  object  of  the  street  was  for  the  free  p^s^ 
sage  of  the  public,  and  any  thing  which  impeded  that 
free  passage  without  necessity  is  a  nuisance.*' 

It  is  not,  at  present,  intended  to  argue  the  question^ 
whether  this  obstruction  in  the  River  Tyne  be  or  be  not 
a  nuisance.  The  determination  of  that  point  is  the  pecu- 
liar province  of  the  jury.  I  am  now  endeavouring  to  ascer^ 
tain,  what  are  the  principles  upon  which  the  case  should 
be  submitted  to  the  decision  of  the  jury.  And  I  contend, 
that  the  jury  have  to  decide,  whether  the  obstruction  be 
a  nuisance  to  the  navigation  of  the  river,  without  refer- 
ence to  the  benefit  or  injury  to  any  other  right  whatever 

(a)  Ante,  p.  441.  ( '0  ^  ^^h  '^^^>  ^^^  ^"^®»  P*  ^^* 
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tbaB  the  right  of  way.  If  the  passage  for  vessels  be 
straitened,  or  the  course  of  the  river  obstructed,  farther 
than  is  requisite  for  the  purposes  of  the  navigation,  in- 
cluding perhaps  the  loading  and  unloading  as  well  as 
the  actual  sailing  of  vessels,  then  the  erection  vnll  be  a 
miisance. 

Let  us  consider  the  pleadings,  and  look  at  the  terms  of 
the  issue  which  is  put  upon  the  record.  For  no  argument 
is  so  correct,  or  ought  to  be  so  conclusive,  as  that  which 
results  from  the  forms  of  pleading.  Here,  the  defend- 
aints  are  indicted  for  doing  acts  ^*  by  means  whereof  the 
navigation,  course,  stream,  and  passage  of  the  river,  &c. 
had  been  straitened,  narrowed,  lessened,  obstructed,  and 
blocked  up."  To  this  they  plead  Not  GtUUy:  and 
thereby  traverse  the  very  terms  of  the  allegation.  It 
follows,  that  both  parties  are  willing  that  the  decision 
should  rest  upon  the  proof  or  failure  to  prove  the  charge 
contained  in  the  indictment.  And,  unless  the  jury  re- 
turn a  special  verdict,  they  must  directly  either  affirm  or 
negative  that  charge.  If  the  defence  were«  that  the  ob- 
struction, as  complained  of,  even  if  fully  proved  would 
not  be  indictable  for  a  nuisance,  it  must  be  pleaded :  but 
upon  the  above  record  the  jury  have  no  power  to  say  that 
it  is  no  nuisance  to  straiten,  narrow,  lessen,  obstruct,  and 
block  up  the  navigation,  course,  stream,  and  passage  of  a 
liavigable  river. — If  this  reasoning  be  correct,  we  must 
next  apply  the  principle  of  law,  that  the  evidence. is  to  be 
shaped  by  the  issue,  and  that  any  proof,  which  goes  to  a 
point  not  contained  in  the  issue,  is  irrelevant  and  inad- 
missible. In  the  present  case,  then,  no  evidence  ought 
to  have  been  received,  which  did  not  relate  to  the  public 
right  of  navigation.  K  the  defendant  hoped  to  escape  by 
means  of  other  evidence,  it  is  necessary  for  him  first  to 
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plead  the  facts^  and  so  place  bis  defence  upon  the  recordL 
Suppose  his  answer  to  the  charge  to  have  been  that  he 
admitted  the  erection,  and  that  it  straitened,  lessened,  &c. 
the  river,  absque  hoc  to  the  great  damage  and  common 
nuisance,  &c.,  for  that  the  people  inhabiting  London  and 
other  places  were  thereby  enabled  to  procure  coals  at  a 
cheaper  rate  than  they  otherwise  could  do.  Can  any  one 
for  a  moment  suppose  that  the  Court  would  entertain  such 
a  plea  ?  And  if  not,  can  that  be  proved  in  evidence, 
which  would  never  be  allowed  to  appear  upon  the  record  ? 
At  any  rate,  in  this  case,  the  defendant  has  confined  hia 
traverse  to  the  obstruction  of  the  navigation.  By  that 
therefore  he  must  stand  or  fall :  nor  can  any  evidence  of 
utility,  which  is  inapplicable  to  the  very  navigation  itself, 
be  admissible.  The  act  complained  of  may  profit  all  the 
nations  of  Europe,  yet  if  it  impede  the  navigation  of  a 
public  river  it  is  indictable.  For  the  right  of  the  public  to 
passage  is  clear  and  according  to  law :  but  the  benefit  which 
may  result  from  its  obstruction  is  uncertain,  imacknowledged 
by  the  law,  and  entirely  a  question  of  policy.  To  deter- 
mine whether  a  public  right  shall  be  postponed  to  a  public 
benefit  is  the  province  of  the  Legislature ;  and  cannot  be 
decided  upon  by  Courts  of  Justice,  whose  duty  it  is  to 
guard,  not  to  overthrow  established  rights.  This  reasoning 
appears  to  form  the  technical  ground  for  Mr.  Brougham's 
argument,  where  he  says,  "  The  notion  of  justifying  the 
obstruction  of  a  public  right,  by  shewing  that  a  collateral 
benefit  results  from  it,  is  perfectly  novel." 

If  we  apply  the  principle,  which  I  have  endeavoured 
to  establish,  to  the  circumstances  of  the  case  now  under 
review,  we  shall  find  that  the  following  points  would 
arise  out  of  the  pleadings,  as  to  which  proof  would  have 
to  be  given  to  the  jury:  1st,  What  is  the  pubUc  right  in 
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the  River  Tyne  ?  2dly,  What  is  the  nature  of  the  alleged 
obstruction  ?  Sdly,  Is  that  obstruction  a  nuisance  to  that 
public  right  ?  To  the  solution  of  these  questions  alone 
ought  the  evidence  to  be  directed.  The  right  is  local : 
it  is  well  established,  and  for  its  protection  the  process 
by  indictment  has  been  invented.  It  would  be  a  per- 
version of  justice  for  the  Courts  to  commute  a  pubUc 
right  of  one  kind,  and  attached  to  one  spot,  for  a  public 
right  or  benefit  of  another  kind,  and  operating  upon  a 
di£ferent  part  of  the  kingdom.  The  right  of  navigation 
in  the  River  Tyne  is  alleged  to  be  impeded ;  but  it  is 
not  a  whit  the  less  impeded,  if,  in  consequence  of  the 
obstruction,  the  inhabitants  of  London  obtain  their  coals 
at  an  inferior  price. 

The  reasons  which  are  urged  in  favor  of  the  law  as 
delivered  to  the  jury  at  York,  scarcely  support  the  con- 
dusion  which  they  are  adduced  to  maintain. 

Thus,  Mr.  Justice  Holroyd,  after  having  observed  that 
there  are  various  pubUc  and  private  rights  in  a  river, 
says,  **  The  enjoyment  of  each  of  those  rights  by  some, 
16  frequently  and  necessarily  an  obstruction  to  the  free 
and  complete  enjoyment,  either  of  the  same  or  of  some 
other  of  the  above  rights  in  others :  but  such  obstruction 
is  not  necessarily  a  nuisance.*'  This  cannot  but  be  ad- 
mitted :  but  how  does  it  apply  to  the  case  before  us  ? 
Two  vessels,  it  is  clear,  can  never  sail  over  the  same  spot 
at  the  same  moment  of  time.  Yet  it  is  not  because 
there  are  two  conflicting,  though  permanent  rights;  but 
merely  that  there  is  a  temporary  obstruction  of  the  same 
public  right  as  to  one  person  by  the  enjoyment  of  it  as 
to  .another.  There  is  no  adverse  possession ;  and  it  ap- 
pears an  absurdity  to  say,  that  the  practical  user  of  a 
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right  can  be  a  theoretical  obstruction  to  its  enjojnBent 
The  instances  alluded  to  by  the  learned  Judge  are  them- 
selves part  of  the  pubUc  privilege  which  is  alleged  to 
have  been  invaded ;  they  are  necessary  to  the  exerdse  of 
that  very  privilege :  and  they  are  confined  to  the  same 
locality.  But  a  right  at  London  can  never  be  part  of  or 
necessary  to  a  right  at  Newcastle.  Nor  can  even  a  right 
connected  with  the  town  of  Newcastle  avail  to  supersede 
the  right  of  navigation  on  the  River  Tyne. 

I  willingly  submit  to  the  observation  of  the  same  learned 
Judge^  when  he  says,  '*  Whether  the  obstructions  are  a 
nuisance  or  not  is  dependent  upon  circumstances;  and 
is,  therefore,  according  to  Lord  Hale,  a  question  of  &e\ 
for  the  jury."  But  it  does  not  appear  a  reasonable  ap- 
plication of  this  principle  to  hold,  that  the  question  of 
a  nuisance  to  the  navigation  at  Newcastle^  b  to  depend 
upon  evidence  as  to  a  benefit  to  the  coal  mariei  m 
London.  The  view  most  favorable  to  the  defendants,  in 
which,  upon  legal  principles,  this  question  could  have 
been  submitted  to  the  jury,  would  be.  Are  the  staiths 
beneficial  to  the  loading  of  vessels,  supposing  that  to  be 
a  part  of  the  public  right  over  the  River  Tyne  ?  But 
even  for  such  a  lawful  purpose,  this  individual  exercise 
of  the  public  right  must  be  with  a  due  regard  to  its  eo^ 
joyment  by  others,  who  are  equally  entitled  to  it ;  as  is 
most  distinctly  laid  down  by  Lord  Hale  (a). 

In  his  address  to  the  jury,  Mr.  Justice  Bay  ley  com* 
mences  with  a  definition  of  the  public  rights  in  a  navi- 
gable river,  which  appears   to  be  very  comprehensive, 


(a)  See  ante,  p.  446< 
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when  we  compare  it  with  what  Lord  Hale  has  laid  down 
ypon  the  subject.  He  says,  *^  The  use  of  a  public  water 
is  not  for  passage  only,  but  for  many  other  purposes,  and 
that  many  of  those  purposes  are  entitled  to  supersede 
the  right  of  passage,  and  to  narrow  the  rights  of  passage 
to  those  parts  which  may  not  be  requisite  for  greater  and 
more  beneficial  purposes.  Where  there  is  a  space  of 
water  of  very  considerable  extent,  some  part  may  be  most 
usefully  applied  for  the  purposes  of  commerce,  and  that 
which  is  so  applied  may  be  over  and  above  that  which  la 
sufficient  for  navigation ;  and  where  a  great  public  benefit 
results  from  the  abridgment  of  the  exercise  of  the  rights 
of  passage,  the  great  pubUc  benefit  makes  that  abridg* 
ment  no  nuisance,  but  a  useful,  beneficial,  and  proper 
purpose.'* 

It  is  difficult  to  reconcile  what  is  here  stated,  as  to  the 
supersedeable  nature  of  the  public  right  of  passage,  with 
the  opinion  of  Lord  Hale.  Throughout  the  whole  of  his 
Treatise  De  Jure  Maris,  that  great  Judge  seems  to  ex- 
press most  strongly,  that  both  by  the  common  law  and  by 
statute,  all  other  rights  must  yield  to  that  of  the  public 
navigation.  And  wherever  he  treats  of  nuisances,  he  in- 
variably describees  them  as  being  such  from  the  obstruc- 
tion caused  to  tha  passage.  So  predominant  is  this  pri- 
vilege of  the  people,  that,  "  although  a  subject  may,  by 
prescription  have  a  wear  in  the  sea,  yet,  if  it  be  a  nui- 
sance to  the  passage  of  ships,  it  may  be  abated  ( a )." 
If,  then,  admitted  and  established  interests  are  to  yield 
to  the  pubUc  right,  surely  an  erection  begun,  continued, 
fmd  ended  without  a  shadow  of  legal  title,  except  inaS' 
much  as  it  can  be  sheum  to  benefit  the  public  navigation^ 


(a)  De  Jure  Maris,  p.  21. 
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cannot  claim  any  larger  protection  than  is  allowed  to  the 
former.  We  have  seen  ( a )  how  decidedly  Lord  Hale  de- 
clares that  the  jus  privatum  must  not  prejudice  the  jus 
pubUcum,  which  he  had  described  to  be  the  passage  of 
ships  and  bocUs :  and  the  example  of  wears,  which  is  fre- 
quently given,  approximates  very  nearly  to  the  obstruction 
complained  of  in  the  River  Tyne. 

But  it  may  be  answered,  that  the  present  is  a  public 
right,  and  that  one  public  right  may  supersede  another* 
This  argument,  however,  appears  not  to  be  well  founded. 
The  title  of  the  public  is  merely  to  an  easement  over  that 
which  is  the  property  of  another.  Lord  Hale  says,  that 
public  rivers  are  '*  common  highways  for  man  or  goods^ 
or  both."  The  soil  therefore  belongs  to  the  adjoining 
proprietors,  except  where  the  water  is  an  arm  of  the  sea^ 
in  which  case  it  primd  facie  belongs  to  the  King;  but 
never  is  it  or  can  it  be  vested  in  the  public.  Now  to  es- 
tablish a  public  right,  there  must  either  have  been  a  pre- 
scriptive adverse  possession,  or  there  must  be  such  a  pos- 
session by  the  public  as  is  accompanied  with  the  actual 
or  the  implied  consent  of  the  owner.  But  there  can  be 
no  usage  or  possession  on  the  part  of  the  public  of  a  right 
to  erect  a  staith  upon  a  particular  spot.  To  say  other- 
wise, would  be  an  obvious  absurdity.  A  public  right 
must  always  be  such,  as  in  its  enjoyment  by  individuals 
i ;  of  a  fleeting,  temporary  nature.  It  extends  to  user 
alone,  and  can  never  embrace  proprietory  dominion. 
Though  now  confined  within  narrower  bounds,  it  is  exactly 
similar  in  theory  to  the  general  nature  of  property  in  the 
first  ages  of  the  world,  when  every  thing  was  possessed 
in  common.     Like  that  it  may  be  said  to  consist  of  **  en- 

(  a  )  Antr^  p.  446. 
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joyment  without  property  i"  as  when  "  no  man  seemed 
to  have  a  right  to  dispose  of  what  he  laid  his  hands 
upon,  only  to  make  use  of  it ;  and  therefore  in  this  situ- 
ation mankind  had  only  communis  usus;  as  in  a  play- 
house,  no  particular  seat  is  properly  your's,  while  you 
have  a  right  to  choose  which  you  please,  if  you  come  in 
when  the  house  is  empty/' 

Any  tide,  then,  to  huild  upon  the  soil  which  is  sub* 
ject  to  an  easement  in  the  public,  must  be  a  part  of  the 
private  interest,  and  can  never  be  licensed  by  the  public 
right ;  and  therefore,  in  the  very  words  of  Lord  Hale^ 
it  may  be  abated  if  it  be  a  nuisance  to  the  passage  of 
ships.  And  not  merely  is  the  power  to  cause  these 
erections  peculiar  to  and  arising  out  of  the  individual 
right  to  the  soil,  but  the  erections  themselves^  when  com- 
pleted, are  of  such  a  nature  that  they  can,  under  no 
circumstances,  become  public  property.  It  follows,  that 
to  permit,  as  lawful,  any  such  pbstniction,  is  to  allow 
the  right  of  an  individual  to  displace  the  right  of  the 
public. 

It  must  be  remembered,  that  there  is  a  distinction  be- 
tween the  right  to  make  a  staith  and  the  right  to  use  it. 
The  public  can  never  enjoy  the  former  privilege;  but 
when  erected,  they  may  acquire  a  right  to  load  and  un- 
load at  that  staith,  as  they  may  become  possessed  of  any 
other  easement.  But  no  such  enjoyment  by  the  public 
can  legalize  the  nuisance  caused  by  the  erection  itself. 
For  if  the  obstruction  be  indictable  at  the  moment  of  its 
erection,  it  is  equally  indictable,  although  the  public  may 
have  made  use  of  it  after  its  completion;  for  the  in- 
fringement to  the  original  right  is  the  same,  and  though 
the  public  can  assent  to  the  acquisition  of  rights  by  mere 
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possession,  yet  they  can  nerer  relinquish  or  abridge  rights 
which  they  have  once  obtained,  except  through  their  re- 
presentatives in  Parliament. 

The  authority  mostly  relied  upon  by  the  defendants  is 
a  passage  from  Lord  Hale's  Treatise  De  Portibus  Maris; 
and  all  the  cases  cited,  relate  peculiarly  to  Paris.  I 
have  already  endeavoured  to  shew,  that  as  there  is  a 
distinction  between  the  public  right  in  a  port  or  in  a 
navigable  river,  there  must  be  a  corresponding  variance 
between  the  definition  of  that  which  would  be  a  nuisance 
in  the  one  instance  or  in  the  other.  But  even  indepen- 
dently of  this  argument,  the  passage  from  Lord  Hale 
supports  the  principle  according  to  which  I  am  contend- 
ing, that  the  question  should  be  left  for  the  decision  of 
the  jury.  Amongst  other  instances  of  "  such  nuisances 
as  are  common  to  all  men  that  have  occasion  to  come, 
go,  or  stay  at  ports,"  the  following  is  given  (a):  "  The 
straitening  of  the  port  by  building  too  far  into  the  watelr, 
where  ships  or  vessels  might  have  formerly  riddett;  fot 
it  is  to  be  observed,  that  nuisance  or  not  nuisance  in 
such  case  is  a  question  of  fact.  It  is  not  therefore'* 
(this  is  the  passage  relied  upon  by  the  defendants) 
^'  every  building  below  the  high  water-mark^  nor  every 
building  below  the  low  water-mark^  is  ipso  facto  in  taw 
a  nuisance.  For  that  would  destroy  all  the  keys  that 
are  in  all  the  ports  in  England.  For  they  are  all  built 
below  the  high  water-mark.  And  it  would  be  impossible 
for  the  King  to  licence  the  building  of  a  new  wharf  or 
key,  whereof  there  are  a  thousand  instances,  if  ipso 
facto  it  were  a  common  nuisance,  because  it  straitens 
the  port,  for  the  King  cannot  licence  a  common  nuisance. 

(  a  )  De  Portibos  Maris,  p.  S5. 
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Nay,  in  many  cases,   it  is  an  advantage  to  a  port  to 
keep  in  the  sea-water  from  diffusing  at  large;  and  the 
water  may  flow  in  shallows,  where  it  is  impossible  for 
vessels  to  ride.     Indeed,  where  the  soil  is  the  King's,  the 
building  below  the  high  water-mark  is  a  purpresture; 
but  it  is  not  ipso  facto  a  common  nuisance,  unless,  in» 
deedf  it  be  a  damage  to  the  port  and  navigation,^*    Thb 
last  observation  is  the  clue  whereby  to  decypher  the  whole 
paragraph,  and  is  almost  in  ipsissimis  verbis  the  very 
principle  I  am  asserting.     Lord  Hale  says,  that  ^'  Any 
building  which  is  a  damage  to  the  port  and  navigation^ 
is  a  nuisance."     By  the  same  reasoning,  that  erection  in 
a  river  is  a  nuisance  which  is  a  damage  to  Ae  navigation. 
Was  the  question  so  put  to  the  jury  at  York  ?    Certainly 
not.     The  qoestion  of  damage  was  transferred  from  the 
navigation  to  the  whole  body  of  the  people  of  England. 
And  that  which  would  have  been  excusable  as  being  of 
benefit  to  the  navigation,  was  considered  in  that  light 
because  it  was  of  benefit  to  the  public  at  large. 

In  the  other  instances  adduced  by  Lord  Hale,  as  ex« 
amples  of  nuisances  to  a  port,  the  very  same  reason  is 
alleged  for  their  being  so  considered.  Thus  he  enume- 
rates, silting  or  choaking  up  a  port,  either  by  the  sinking 
of  vessels  or  throwing  filth  into  the  port,  whereby  it  b 
ohoaked;  decays  of  the  wharfs  which  are  for  the  landing 
of  merchandize  and  safe-guard  of  shipping  (a) ;  the  leav- 
ing of  anchors  in  the  port  without  buoys  or  mariks, 
whereby  ships  may  strike  against  them  and  be  spoiled ; 
ofief  the  building  ofnem  wears  or  inhaneing  of  old,  whereby 
namgaiion  or  passage  of  vessels  is  obstructed. 


( <> )  By  giving  this  pablic  cha-       distioction  between  ports  and  tt»- 
racter  to  the  wharfs  of  a  port,       jiiable  rivers, 
liord  Hale  appears  to  confirm  the 
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The  following  observation  of  Lord  Tenterden  seems 
most  clearly  and  most  justly  to  disclose  the  law  upon 
this  subject.  In  the  case  which  I  have  been  commenting 
upon,  his  Lordship  says  (a),  **  Admitting  that  there  is 
some  public  benefit,  both  from  the  price  and  condition 
of  the  coals,  still  I  must  own  that  I  do  not  think  those 
points  could  properly  be  taken  into  consideration  in  the 
question  nosed  by  this  indictment.  That  question  I 
take  properly  to  have  been,  whether  the  navigation  and 
passage  of  vessels  on  this  public  navigable  river  was 
injured  by  these  erections." 

Whether  the  alleged  obstruction  to  the  navigation  of 
the  River  Tyne  be  really  such,  and  therefore  a  nuisance, 
it  is  the  peculiar  province  of  the  jury  to  determine  ( i  ). 
However,  upon  the  statement  of  facts  of  which  we  are 
possessed,  we  may  hazard  the  assertion,  that  if  they  do 
not  disclose  a  nuisance,  then  the  Treatise  De  Jure  Maris 
may  be  said  to  contain  no  description  of  any  nuisance, 
and  the  case  of  Rex  v.  Lord  Grosvenor  is  an  erroneous 
decision. 


(  a  )  6  B.  &  C.  603. 

(6)  Another  indictment  was 
preferred  for  the  same  erections, 
at  the  last  Assises  at  Carlisle ;  and 
the  jury  retamed  as  a  Yerdict, 
*'  We  find  that  part  of  the  na- 
vigable channel  of  the  Tyne,  op* 
posite  Wallsend,  has  been  nar- 
rowed, straitened,  and  obstructed ; 
bnt  that  the  trade  of  Newcastle 
has  notwithstanding  increased." 
Now  as  the  trade  of  Newcastle 


may  owe  its  improvement  to  a 
hundred  varions  sources,  besidet 
the  staiths  in  question,  this  fad 
by  no  means  proves  any  benefit 
peculiarly  arising  from  the  erec* 
tion  thereof.  But  even  If  such 
were  clearly  the  ease,  yet  upwi 
the  priuciple  which  I  have  been 
aiming  to  support  in  the  text, 
this  verdict  is  equivalent  to  that 
of  Guilty. 
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If  we  admit  the  obstructioii,  then  no  plea  of  puUic 
Wnefity  however  great,  which  does  not  apply  to  the  right 
of  navigation  (and  if  it  did|  there  could  in  such  case  be 
no  obstruction)  can  be  any  defence  to  the  indictment, 
for  the  following  reasons : — 

Ist,  Because  if  it  be  no  nuisance  in  one  case,  it  can 
be  none  in  another ;  since  if  it  be  lawful  for  one  person 
to  cause  such  an  erection,  the  same  liberty  must  be 
granted  to  any  other  owner  of  the  soil ;  and  so  on,  until 
the  river  would  be  actually  choaked  up. 

2dly.  Or  if  this  be  denied,  inasmuch  as  a  reasonable 
space  must  be  left  for  the  navigationi  then  is  the  law 
both  partial  and  unintelligible.  For  why  is  one  man  to 
receive  any  preference  over  his  neighbour!  Or  how  is  it 
to  be  decided  what  is  space  sufficient  for  the  pubUct 
The  trade  on  the  river  may  increase,  and  although  what 
is  now  left  free  for  navigation  appears  to  be  *'  a  reason- 
able space,**  it  may,  in  future  years,  be  inadequate  to  the 
traffic.  It  is  scarcely  for  a  Court  of  Justice  to  look  into 
iiiturity,  and  by  foretelling  how  much  the  public  wants 
may  hereafter  require,  to  decide  this  question  of  right 
upon  the  plea  of  expediency  or  policy. 

Sdly.  Suppose  it  were  admitted  that  the  obstruction  is 
not  to  be  considered  a  nuisance,  as  thereby  the  public 
derive  an  advantage  in  loading  their  vessels;  this  is  still 
no  excuse  for  the  obstruction  at  such  time  as  it  is  not 
in  use  for  that  purpose.  Therefore  it  would  follow,  that 
one  and  the  same  obstruction  is  to  be  considered  an  in- 
dictable offence  against  the  public  interest  at  one  period, 
and  a  benefit  to  that  interest  at  another. 

4thly.  As  was  forcibly  remarked  by  Mr.  Brougham, 
arguendo,  the  existence  of  this  public  benefit  is  capri- 
cious and  dependant  upon  the  will  of  the  owner  of  the 
sjtaith ;  he  may  at  any  time  cause  the  staith  to  be  closed  |^ 
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and  it  is  even  probable  that  in  a  ftw  yean  it  will  be- 
eome  entirely  uflelew,  owing  to  the  exbaoBtion  af  the 
coal-mines.  In  soch  events  the  obstruction  nast  stiH  be 
heU  no  mdiance,  or  it  must  be  abated.  And  those  who 
declare  it  at  present  to  be  no  nvisanoe,  shonld  diew  hew 
they  will  distingubh  between  the  enstence  of  the  ob- 
^tmctioh  when  in  its  harmless  or  its  injurioos  state ;  widi 
what  eridence  they  will  be  satisfied;  and  what  mode  of 
remedy  they  will  provide  for  its  abatement,  if  it  be  proved 
to  be  obnoxious. 

Sthly.  The  question  of  benefit,  which  would  thus  be 
the  point  for  the  Jury  to  decide,  is  one  which  the  pro- 
secutor can  never  prove  by  witnesses  or  the  defendant 
disprove.  The  evidence  would  be  endless  and  unsatia* 
betofy.  And  why?  Because  its  object  would  be  to 
prove,  not  a  fiurt,  but  an  opinion.  Nor  could  the  de- 
fendant ever  discover  from  the  record  what  is  the  teal 
point  at  issue,  and  how  to  shape  his  defence. 

In  the  observations  which  I  have  thought  it  my  duty 
to  make  upon  the  above  case,  let  me  not  be  understood 
as  being  opposed  to  public  improvement.  If  these  staiths 
do  produce  a  general  benefit  (and  I  have  never  meant 
to  deny  that  such  may  be  die  case  ),  it  is  only  required 
that  they  should  be  established  by  the  authority  and  under 
the  care  of  Parliament.  By  no  other  sanction  can  they 
be  legalised.  And  it  is  right  that  it  should  be  so;  for 
no  other  jurisdiction  can  accompany  a  licence  to  make 
these  erections  with  such  provisions  and  regulations  as 
are  requisite  to  prevent  too  great  an  infringement  upon 
tiie  public  interest.  If  by  law  one  may  be  erected,  by  law 
there  is  no  certain  limit  to  the  number;  and  when  one  is 
erected  according  to  law,  it  can  never  by  legal  process  be 
abated.    But  Parliament  has  power  to  provide  for  all  such 
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evenlft;  and  wmf  dedose  hafir  nuHf  diall  be  credad, 
bow  fiur  tiiej  ahaU  extend  inlo  the  river>  bav  tfaagr  fllMtt 
be  aaodi  aad  wben  and  ham  tiiey  skall  ba  nemowadf  if 
Ihrir  Ni^oTal  aboold  eier  be  found  neoeaMvy;  andnMqir 
bnpase  aV  ancb  other  guaida  aa  thaO  ba  Ihai^^  paopda 
for  the  protection  of  die  ti^^  of  na^rigaftkau 


SacoiinLT!  MUm  mmmntes  im  highmmyti  mre  to  be 
rmno9edf  amd  ike  t^mfkrg^  preeeedn!  agmmH. 

It  aeeoMtfi  to  be  certain,  that  utf  one  way  pidl  doMi 
or  ethendse  destroy  a  emuaon  muitince,  aa  a  new  gatai 
or  even  a  new  housev  eiecled  in  a  highway ;  for  if  omt^ 
wiioae  eatate  is  or  may  be  ptejudfced  by  a  primta  dmn 
aaaee  aetoafiy  erected ,  aa  a  honae  hanging  over  bb  grododa 
or  stopping  his  %htBy  nay  justify  oiteriii^  pslo  anothey'a 
greimd  bxA  pid&ig  down  and  destroying  such  a  nuitanee^ 
whether  it  were  erected  before  or  mice  he  eaaoe  lothe 
estate;  surely  it  cannot  but  follow  d  fartion  that  any 
one  may  lawfiilly  destroy  a  cenmon  nuisusce*  And  as 
Ae  law  is  now  holden^  it  seems  that  in  a  plea  jaa^SSfiBg 
the  remoTfd  of  the  nuisance,  you  need  not  shew  Ant 
yta  did  as  Kttfe  damage  aa  might  be;  ddioiigk  sudi  an 
averment  is  usnaDy  inserted  in  these  pleas  of  jusliB* 
calien(a). 

But  akhoogh  any  one  may  abate  a  conmion  ncdsance, 
obstructing  a  highway,  and  remove  tbsbmaterials,  yet  he 
cafmot  convert  them  to  bis  own  uae(6). 


^m^^-mm^mmmm^mmmmm'mfmmmm^tr^ra'm^^mm^f^'^i^^^mm 


.(4)  See  1  Hawk.  P.  C.  c  75.       and  Ibe  caies  than  dlecU 
B.  tS,  and  %  Rolt  Abff.  ti4>  149^  (6)  |  |iaw)ur»a^T^.  i.l£r. 
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It  is  certain  that  muMuioea  or  aimoyanoea  to  highwaya, 
whether  positive  in  the  nature  of  actual  obstroctioiiSy  or 
negative,  as  for  the  defect  of  proper  reparation,  may  be 
made  the  subject  of  an  indictment;  which  is  the  mode 
of  proceeding  usuaDy  adopted.  So  they  may  be  pre-, 
sented  in  the  Leet  or  at  the  Sessions  (a). 


And  as  public  rivers  are  highways,  all  nuisances  and 
impediments  of  passages  of  boats  and  vessels  may  be 
punished  by  indictment  or  presentment  in  the  ket,  ses- 
sions of  the  peace,  oyer  and  terminer,  or  before  justices 
of  assize. .  So  they  may  be  removed  by  the  parties  them- 
selves, without  any  process  of  law  (i).  And  Lord  Hale. 
describes  (c)  the  king's  jurisdiction  in^reformatioa.of. 
nuisances,  as  being  ''to  reform. and  punish  nuisances  m 
all  rivers,  whether  fresh  or  salt,  that  are  a  ooimnonpaa-- 
sage,  not  only  for  ships  and  greater  vessels,  but  also  for 
smaller,  as  barges  and  boats ;  to  reform  the  obstrudionii 
or  annoyances  that  are  therein  to  such  common  passage.'* 

It  is  a  general  rule,  that  a  private  action  cannot  be 
maintained  for  a    public  injury.      Thus  in  Regina  ▼.. 
Sainiiff{d),  Holt,  C.  J.  says,  *'  U  there  be  a  omimoii 
footway  for  aQ  the  queen's  subjects,  if  it  be  in  decays  an 
indictment  must  of  necessity  lie  for  it,  because  an  ai;tioa , 
on  the  case  will  not  lie  without  a  special  damage."    And . 
therefore  case  lies  not  for  hindering  a  man's  passage  in 
a  common  highway,  because  he  has  no  more  damage  than 


(  a  )  It  may  here  be  remarked,  phent  ••  Hsynt,  Rsjm.  tSO,  aad  * 

that  the  punUhmeot  awarded  by  Rex  v.  Balme,  Cowp.  648. 
the  Legislatare,  as  we  shall  see  in  (  6  )  De  Jure  Maris,  eh.  5.  p.  9u 

the  next  two  Sections,  is  only  sup-  (  c  )  Ibid.  ch.  S.  p.  8. 

plementary  to  and  does  not  over-  (  d )  6  Mod.  f  55.— Holt,  1S9^— 

ride  the  common  law.    See  Ste-  and  S  Lord  Raym.  1174^  8.  C 
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Others  of  die  king's  subjects;  but  it  muM  beby  indict- 
ment  (a).  And  the  reason  of  this  restriction  is,  to  pre^ 
▼ent  a  multiplicity  of  suits,  which  would  ensue,  if  erery 
one,  in  hu  own  person,  might  redress  the  public  grie?^ 
ance. 

But  if  any  individual,  a&ex  the  nuisance  made,  hAs 
more  particular  damage  than  any  other,  in  such  case, 
and  because  of  this  particular  iigury,  he  shall  have  hb 
separate  action  upon  the  case  (  i)«  Accordingly,  where 
the  plaintiff  declared  that  before  and  at  the  time  of  com- 
mitting the  grievance,  he  was  navigating  hia  barges  laden 
with  goods  along  a  puUic  navigable  creeks  and  that  de- 
fendant wrongfully  moored  a  barge  across,  and  kept  the 
same  so  moored  from  thence  hitherto,  and  thereby  ob- 
structed the  public  iiaTigable  creek,  and  prevented  the 
phuntiff  from  navigating  his  barges  so  laden,  per  quod 
ike  plaintiff  was  obliged  to  convey  his  goods  a  gfieai 
distance  over  land^  and  was  put  to  trouble  and  expenee 
in  the  carriage  of  his  goods  over  land:  It  waa  decided^ 
that  this  was  such  a  special  diunage  for  whidi  an  action 
upon  the  case  would  lie  (c )• 

It  seemeth  that  an  heir  may  be  indicted  for  continuing 
an  encroachment  or  other  nuisance  to  a  highway,  b^^un 
by  his  ancestor;  because  such  a  continuance  thereof 
amounts  in  the  judgment  of  law  to  a  new  nuisance  ( d\ 

(a)  Pain  v.  Partridge,  Comb.  (c)  Rose  «.  Miles,  4M.  4(8. 

ISO.— 3  Mod.  t89,  and  1  Salk.  Iff,  101.— And  see  Hall  e.  Smith  and 

pi.  1,  and  Show.  ffiS,  ff55,  S.  C—  others,    S  BIng.  156,   and  ante. 

And  see  Fineoz  e.  Hovendee,  Cro.  page  t09« 

Elis.  664,  S.  P.  (  d  )  1  Hawk.  P.  C.  c.  76.  s.  157^ 

(6)  Vitt.  Abr.  tit.  Chimin  Com-  S  Roll.  Abr.  157,  B.  4,  and  149, 

nion,  D.  ff,  and  the  cases  there  K.  L. 
eited* 
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fifiie  immemoridtr  there  was  anfl  b  a  ccmnMm  and  an* 
dent  king's  highway,  yet  it  is  not  necessary  to  do  so;  for 
it  has  been  adjudged,  that  it  is  sufficient  to  state,  both 
in  indictments,  and  in  pleas  in  trespass  justifying  under 
a  right  of  way,  in  a  compendious  manner,  thai  ii  is  a 
highway  (a).  And  where  the  indictment  was  of  a  niii* 
sance  to  a  horse-way,  it  was  quashed,  because  it  ought 
to  be  to  the  queen's  or  king's  highway,  or  to  the  hi|^ 
way  (&)^ 

It  does  not  seem  to  be  at  aU  necessary  to  state  in  the 
indictment  or  presentment,  diat  the  highway  leads  Jram 
one  place  to  another,  for  the  highways  have  no  other 
bounds  but  the  sea ;  therefore  if  the  terminns  a  quo  and 
the  temwiug  ad  quern  are  omitted,  it  appears  that  the 
indictment,  or  presentment,  or  a  plea  justifying  a  tree* 
pass  because  the  place  is  a  highway,  is  nererthekss 
good  (c).  Nevertheless  if  the  party  will  state  the  ier* 
minii  he  is  bound  to  prove  them.  And  where,  in  an 
indictment  against  a  parish  for  not  repairing  a  highway, 
it  was  stated  that  **  from  time  whereof,  &c.  diere  was  and 
is  a  common  and  ancient  king's  highway  leading  from  the 
parish  of  H^  towards  and  unto  the  parish  of  O.,  &c.  and 
that  a  certain  part  of  the  same  king's  common  highway, 
situate,  lying,  and  being  in  the  said  parish  of  O.  con- 
taining in  length,^  &e.  was  in  decay;  after  verdict  for 
the  prosecutor,  judgment  was  arrested,  because  it  was  not 
stated  in  the  indictment  that  the  highway  out  of  repair 
lay  in  the  parish  of  G, ;  for  the  word  unto  the  parish  of 
6.  excludes  that  parish,  according  to  2  Roll.  Air*  81. 


(  a  )  Aspindall  o.  Brown,  S  T.R.  (  c  )  See  Halfiey's  CaM,  Latdi, 

265,  and  2  Whm.  Sannd.  I68,ii.4.        185.— Rouse  «.  Bardin,  1  H.  Bla. 

(  6  )  Madox*a  caae,  Cro.  Elis.  63.       351 ,  and  9  Wmt.  Saimd.  158,  a.  6» 


•mnBAKCBi  AND  ANH OYAIVCBK.  •  VfS 

pL  19,  wheire  it  is  said,  tliat  -  *'  if  A.  be  indicted  tor 
stopping  a  highway  at  D.  leading  from  D.  to  S.  it  is  not 
good,  because  it  is  not  aUeged,  that  the  highway  lies  in 
D.,  for  from  D.  excludes  it ;"  and  a  parish  is  only  bound 
to  repair,  if  the  highway  indicted  lies  within  it ;  and  the 
Court  held  that  this  foas  not  aided  by  the  subsequent  dUe^ 
gation,  that  a  certain  part  of  the  same  highway,  situate 
in  the  parish  of  6.  is  in  decay  (a).  This  decision  ap^ 
pears  to  have  been  acquiesced  in,  until  the  late  case  of 
Jtex  V.  Knight  tind  others  (i),  by  which,  although  it  is 
not  expressly  oveivruled,  the  principle  involved  in  it  is 
^ery  much  weakened.  The  indictment  charged,  that  the 
defendudts,  with  force  and  arms,  wrongfully  did  stock 
lip  and  remove,  &c.  the  gravel,  soil,  and  rubbish  then 
being  upon  and  over  a  certain-  brick  culvert,  for  the  con- 
venience of  his  majesty's  liege  subjects,  pcissing  there^ 
nlong  in  the  parish  of  S.  &c.  opposite  to  a  certain  mill 
there  called  S.  Mill,  in  a  certain  iing's  common  highway 
there,  leading  from  S.  to  H.  And  die  Court  held,  upon 
motion  in  arrest  of  judgment,  that  it  sufficiently  appeared 
that  the  -  culvert  removed  was  in  the  parish  of  S.  Per 
Lord  Tenterden,  C.  J.  *^  The  indictment  in  Rex  v.  Gam- 
Ungay  differed  essentiaUy  from  that  in  the  present  case. 
It  stated  that  there  was  and  yet  is  a  common  and  ancient 
king's  highway,  leading  from  the  parish  of  H.  towards 
and  unto  the  parish  of  6.  Here  the  indictment  charges, 
**  that,  &c.  (as  stated  above).  If  we  were  to  construe 
the  words  to  and  from  as  exclusive  in  this  case,  we 
should  make  the  allegation  inconsistent  and  insensible  (c). 


( a )  Rex  V.  The  Inhabitants  of  lingay  ?    The    indictment  would 

Gaailingay,  S  T.  R.  5l3.  stand  thos:  '<  there  is  a  highway 

(  6  )  7  B.  &  C.  413.  nol  la  the  ptarisk  ofG.  and  part  of 

(c)  Was  not  this  the  effect  pro-  the  same  highway  situate  ta  the 

diiced  in  the  cafe  of  Rex  «•  Gam-  parish  of  G.  is  in  decay." 
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^rkich  odierwiae  k  perfectly  consiatent  end  tennble.  la 
conunon  parknoe,  the  words  lewlimg  from  a  place  in- 
chide  as  well  as  exelude  that  place;  and  at  present  my 
trnnd  is  not  satbfied  with  the  decision  of  die  Court  m  the 
case  of  Bex  t.  Gamlingay^  that  the  words  Jrom  and  iQ 
are .  necessarily  exclosiTe.*'  And  Bayleyt  J.  said^  thai  in 
Hex  y.  CramUngay^  *^  the  subsequent  allegation,  that  a 
certain  part  of  the  same  common  highway  situate  in  6. 
was  in  decay,  did  not  go  further,  for  it  referred  to  the 
highway  mentioned  in  the  former  allegatisn.  Ld.  Kenyon 
there  lamented,  that  the  Court  was  under  the  neoessiQr 
of  coming  to  the  decision  which  they  did  in  that  caae. 
Here  we  are  relieved  firom  that  necessity,  because  in  this 
caae  there  is  a  distinct  allegaiion,  that  the  nuisance  was 
committed  in  the  parish  of  S.  The  words  lemiimg  Jtam 
S.  to  H.  would  primd  fwAe  mnpoiti  that  it  was  a  highway 
leading  from  a  tiU  in  the  parish,  and  tberefere  mnsi  be 
considered  9a  a  highway  leading  from  n  Till  or  town  situate 
in  die  parish  to  another  place.^' 

Sdly.  It  must  be  stated  in  the  indictment,  OM  the 
highway  is  ami  of  repair^  Therefore  where  the  way  wan 
averred  to  be  valde  Imtosa  et  tarn  angusta^  so  that  the 
queen's  people  cannot  pass  without  danger  of  thdr  Uvea, 
&c  the  indictment  was  held  naught  for  want  of  saying 
that  the  way  was  out  of  repair  ( a  )• 


And  it  is  said  to  be  necessary  to  allege  in  the 
ment  or  presentment  to  what  part  of  the  highway  the 
nuisance  complained  of  does  extend,  as  by  shewing  how 
many  feet  in  length,  and  how  many  feet  in  breadth,  it 
contains.      The  reason  assigned  is,  that,  if  it  be  not» 

(  «)  Reglua r.  Tbe  lohabiUnts  of  Stretford,  %  L«r4  Riym.  X%6% 


VVlaOiaM  ibND  ANNOYANCIS.  47^^ 

the  defenflUat  wQl  not  know  the  oertasnty  of  the  charge 
egaanitwhksh  be  it  to  make  his  defence,  nor  will  thii 
Gount  be  able  to  judge  what  will  be  the  proper  fine  tp 
aiaeai<«)«  But  at  the  Court  does  not  at  present  estimate 
the  fine  from  the  Ascription  of  the  length  and  breadth 
of  the  road,  as  stated  in  the  indictment,  perhaps  the  want 
of  stating  it  would  not  now  be  considered  as  a  &tal  oh* 
jeetioB.  it  has  been  held  that  an  indictment  for  a  nui- 
eaneCi  that  a  eerUdn  kigAway  and  bridge  are  in  a  ruinous 
condition,  is  not  bad,  for  not  eetting  out  the  length  an4 
breadth  of  the  nuisanoe(i) :  nor  for  a  nuisance  in  laying 
aofl  in  a  highway  (c). 

^y.  It  must  be  stated  in  the  indictment,  that  ikf 
i^igkmay  is  tUuated  m  the  parish.  The  highway  must 
be  alleged  in  the  presentment,  or  indictment,  to  lie  in 
the  pariA  indicted,  othendse  it  is  not  bound  to  repair 
it;  and  if  it  be  not  so  alleged,  the  indictment,  or  present- 
ment, is  erroneous,  and  judgment  will  be  reversed  (cf). 
And  it  seems,  that  if  the  highway  be  described  as  lead* 
lag  from  one  parish  tm^o  another,  both  parishes  are 
excluded  (e). 

Indictmeai  agamsi  individuals  far  nonHrejmir* — It  has 
been  said,  that  barely  to  state  that  the  defendant  was 
bound  to  repair  ratione  ieumrw^  without  adding,  mms,  is 
;:  but  it  seems  that  it  is  not  necessary  {f). 


(fl)  1  Hawk. P.  C.  c«70.  s.  8S.  Ill,  and  Rex  «.  Ths  Inhabftsnts 

€tt.  Temp.  Hsrdw.  106,  ptr  Lee,  of  Maehynlletii  sad  Peaaegoei^ 

C.  J.^-4Ux  ».  HatAM,  iliid,  aiS,  S  B.  *  C  166. 

asd  Rex  e.  Roberti,  1  Show.  59U.  (  <)  Sss  Rax  «.  GamUttgay, sad 

(  6 )  Say.  dOl.  Rex  v.  Knight  and  otben,  ante, 

{c)  Say. 98.— See t  Wnu. Sann.  page  47S,  473. 

XMb. aols  7..  (/>  S^  S  WiM.  Saond.  138  c. 

(d)  Rex  o.  Hartford,    Cowp.  note  9. 
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In  mafiy  precedents  of  indictments  or  presentmenfi 
against  persons  for  not  repairing  a  highway  by  reason  of 
tenure,  it  is  stated,  that  the  party  ought  to  repair  by 
reason  of  his  tenure,  as  he  and  all  those  who  held  the 
said  lands  far  the  time  being ,  from  ti$ne  whereof  the  me^ 
mory  of  man  is  not  to  the  contrary^  were  used  to  dof  birt 
it  does  not  appear  to  be  necessary  to  insert  these  words; 
for  the  obligation  upon  him  to  repair  seems  to  be  suf- 
ficiently shewn,  by  averring  that  he  ought  to  do  so  ^ 
retuon  of  the  tenure  of  his  lands,  without  adding  that 
those  who  held  the  lands  for  the  time  being  have  imrne* 
morially  repaired.     So  in  Co.  Eni.  358  a.  it  is  only  stated^ 
that  the  defendant  ought  to  repair  by  reason  of  the  te- 
nure of  his  lands:  and  the  very  point  seems  to  have  been 
decided  in  Keilw.  52,  pi.  4,  in  which  it  is  said,  that  where 
a  person  is  bound  to  repair  a  highway  by  reason  of  te* 
nure,  it  is  not  necessary,  either  in  an  indictment  or  plea^ 
to  allege  any  title  of  prescription,  because  a  prescription 
is  implied  in  the  estate  of  inheritance  in  the  land  (a); 
but  where  a  person  is  bound  to  repair  such  a  highway  iy 
reason  of  inhabitancy,  a  prescription  must  necessarily  be 
alleged ;  and  this  difference  was  admitted  to  be  a  good 
one  by  the  whole  Court.    And  agreeable  to  the  distinctiim 
taken  in  Keilway  between  an  obligation  to  repair  by  rea- 
son of  tenure  and  of  inhabitancy,  it  has  been  holden,  that 
an  indictment  against  a,  particular  part  only  of  a  parish, 
such  as  a  district,  township,  division,  or  the  like,  for  not 
repairing  a  highway  in  the  parbh,  stating  that  the  MiJ&a- 
bitants  of  the  district  from  time  immemorial  ought  to  re^ 
pair  and  amend  it,  is  erroneous;  it  ought  to  have  stated 
that  the  inhabitants  of  such  district  from  time  whereof, 
&c.  have  used  and  been  accustomed  and  of  right  ought  to 


( n )  And  see  1  Chit.  Plead.  304,  Uiat  what  Uie  law 
iiot  be  stated. 
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rtpair  and  amend  it  For  the  inhabitants  of  a  particular 
dirision  of  a  parish  are  not  bound  to  repair  by  common 
lawy  but  their  oUigation  must  arise  from  custom  or  pre- 
scription; and  therefore  the  indictment  ought  to  shew  the 
custom^  prescription^  or  reason  of  their  obligation  (a). 

.  As  to  the  Pbo.-— If  upon  an  indictment  or  presentment 
for  not  repairing  a  highway  against  the  inhabitants  of  a 
parish  at  large,  who  are  bound  of  common  right  to  repair 
aU  the  highways  lying  within  it,  the  parish  plead  Nai 
Ctuilty,  they  may  shew  that  it  is  in  repair,  or  that  it  ia 
not  a  highway,  or  that  it  does  not  lie  within  the  parish; 
for  all  these  are  facts  which  the  prosecutor  must  allege 
in  his  indictment,  and  prove  on  the  plea  of  Not  Ouilty; 
and  it  is  a  well  known  rule  of  law,  that  whatever  a  plain-^ 
tiff  or  prosecutor  is  bound  to  prove  on  the  general  issue 
pleaded  to  a  declaration  or  indictment,  the  defendant  may 
controvert  the  truth  of  by  opposite  evidence  (&)•  And 
the  old  cases  which  say,  that  upon  Not  Ouilty  pleaded, 
the  parish  can  only  shew  that  the  highway  is  in  repair, 
must  be  understood  as  presuming  that  the  way  is  first 
proved  to  be  the  highway  as  alleged  in  the  indictment. 
But  it  is  quite  settled  that  the  parish  cannot  throw  the 
burthen  upon  particular  persons  upon  the  general  issue, 
but  they  must  set  forth  their  discharge  in  a  special 
plea(c). 

But  where  a  person  is  charged  with  the  repair  of  a 
highway  or  bridge  against  common  right,  he  may  dis- 
charge himself  upon  Not  Guilty  pleaded  to  the  indict- 
ment :  and  therefore  where  a  particular  division  of  a  pa« 


<a)9Wiiis.Saond.l58c.iiott9,        Norwich,  1   Stnu  181,  18f,  18S. 
and  the  cases  there  cited.  (c)  Rex  «.  Su  Andrews,  1  Mod. 

(  6  )  Rex  V.  the  InhabltanU  of       lit.— Anoo.  1  Ventr.  t56. 
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nil  18  diarged  with  the  repahr  by  preMsrtptioB,  or  a  pat-t 
twnhr  person  by  reason  of  tenure,  or  the  hk^  wUoh  ara 
oUigations  agafaist  the  oonuaoB  law^  they  may  throw  .Ae 
burthen  either  on  the  parish,  or  eren  on  an  indirklual 
the  general  issue  (a).  And  the  reason  aeema  to  ba^ 
cause  upon  this  issue  the  prosecutor  is  bound  to  prove 
that  die  defendant  is  chargeable  by  tenure  or  pfescriptiony 
and  therefore  the  defendant  may  disprove  it  fay  opposila 
evidence.  However,  if  they  wiB,  diongh  nmifowtsarily, 
plead  the  special  matter,  it  is  held  not  to  be  enoogb  to 
say  that  they  ought  not  to  repair,  but  they  must  go  fitt« 
dier  and  shew  loAo  augki  (&)• 

If  a  person  indicted  for  not  repairing  rmtiome  iemmtdt, 
or  a  township,  or  other  particular  persons  for  not  repair* 
ingby  prescription,  plead  (though  unnecessarily)  to  die 
indictment,  and  shew  who  ought  to  repair,  as  they  musl; 
do,  it  is  necessary  to  traverse  their  obligation  to  repair: 
but  if  a  parish  is  indicted  for  not  repairing  a  highw^r, 
or  a  county  for  not  repairing  a  bridge,  and  they  dirow 
die  charge  upon  another,  they  ought  not  to  traverse  Am 
obligation  to  repair,  for  it  is  a  traverse  of  matter  of  law^ 
and  such  traverse,  though  very  often  inserted,  is  demur* 
rable  to^  and  therefore  ought  always  to  be  omitted  (e)» 


As  to  the  evidence^  ^c— The  record  of  a  prior 
viction  is  generally  conclusive  evidence  against  a  parish, 
whenever  afterwards  it  may  be  indicted  for  not  repairing 
die  road  for  which  that  conviction  was  made.  Therefore, 
where  different  districts  or  townships  have  immemorially 
repaired  the  respective  highways  lying  within  diem,  and 


(a)  1  Stra.  180,  183,  184.  («)  S  Vmt.  Samid.  159 a.  a.  10, 

(  6  )  Rex  «.  YarntoD,  i  Sid.  140.       aud  lee  1  Ibid.  fS,  note  5. 
Rex  V.  Hornsey,  Carth.tiS. 
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-ft  kigfaway  in  one  of  these  districts  being  out  of  repaid 
the  paririi  at  large  is  indicted  (as  it  may  be),  eare  must 
be  taken  that  this  prescription  is  pleaded  to  the  indiotN 
ment;  for  if  judgment  be  given  against  the  parish,  whe- 
ther after  verdict  upon  Noi  Cruiliy  or  by  default,  the 
judgment  wiH  be  conchisive  eridence  afterwards,  that  tb^ 
whole  parish  is  bound  to  repair,  unless  fraud  ean  be 
shewn  (a)»  But  fraud  b  only  put  for  an  eauunpk ;  for  if 
the  other  districts  can  shew  they  had  no  notice  of  the 
indictment,  the  defisnce  having  been  made  and  conducted 
entirely  by  die  district  in  which  the  highway  indicted  lay, 
without  their  knowledge  or  privity,  the  Ckiurt  will  con^ 
eider  it  as  being  substantially  an  indictment  against  that 
district,  and  give  the  other  districts  leave  to  plead  die 
prescription  to  a  subsequent  indictment  for  not  repairing 
the  highways  in  that  parish.  And  in  such  a  case,  if  the 
fine  has  been  levied  upon  the  inhabitants  of  the  districts 
not  liable  to  the  repairs,  the  Court  will  grant  a  special 
'  tmmdamus  for  a  rate  on  the  districts  bound  to  repair  (i)» 
But  a  record  of  (tequiiial  b  not  considered  evidence  that 
die  parish  b  not  liable  (c). 


The  inhabitants  of  the  parish  are  not  competent  wit* 
nessesfor  the  defendant  (if).  But,  in  the  nextSectiont 
we  shall  see  that  the  inhabitants  are  empowered  by  the 
Highway  Act  to  give  evidence  in  cases  of  nuisance,  though 
their  testimony  cannot  be  received  on  the  question  of 
repair. 


(  a  )  Rex  V.  The  InhabitanU  of  (  c  )  Rex  o.  The  InhabitaiiU  oi 

St  Pancras,  Pea.  N.  P.  C.  f  19.  St  Pancras,  Pea.  K.  P.  C.  Si9. 

(  6  )  Rex  V.  Townsend,  Dong.  (  d  )  Rex  v.  The  InhabitanU  of 

4S1.    And  see  Rex  «.  EardUlaod,  Shoreditch,  Mar.  16,  t7,  pi.  6S«— 

S  Campb.  494,  S.  P.  See  l  B.  &  A.  6d. 
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The  reed  proaecutor  may,  however,  be  a  #itiie«i/  Ae^ 
withstanding  costs  may  be  awarded  against  him  if  the 
prosecution  prove  vexatious  (a). 

As  to  the  judgment. — ^The  regukr  proceeding  is  to  give 
judgment  to  abate  the  nuisance;  but  if  it  be  not  a  per* 
manent  nuisance  the  Court  will,  in  their  discretion,  impeme 
a  fine,  such  as  will  be  effectual  as  an  abatement  (i)w 

Mr*  Serjeant  Hawkins  says(c)y  there  is  no  doubt  but 
that  whoever  is  convicted  of  any  nuisance  may  be  fined 
and  imprisoned :  And  it  is  said,  that  one  convicted  of  a 
nuisance  done  to  the  king's  highway,  maybe  commanded 
by  the  judgment  to  remove  the  nuisance  at  Us  own 
costs. 

In  Vin.  Ab.  Tit.  Chimin  Common^  E.  27,  it  is  stated 
that  the  course  of  B.  R.  upon  an  indictment  for  stopping 
a  way,  is  that  the  offender  is  admitted  to  a  fine  upon  hia 
submission  before  verdict,  if  there  be  a  certificate  that 
the  way  is  repaired  (d);  but  if  the  party  be  convicted. by 
verdict,  such  certificate  will  not  serve,  but  the  party  ought 
to  cause  a  constat  to  issue  out  to  the  sheriff,  who  ought 
to  return  that  the  way  is  repaired ;  because  the  verdict, 
which  is  a  record,  ought  to  be  answered  with  matter  of 
record  ( e  ). 


(a)  Rexv.  The  InhabitaDts  of 
Hammcremith,  1  Stark.  Rep.5S7. 

( 6 )  See  Rex  v.  Pappineao,  2 
Stra.686. 

( c  )  1  Hawk.  P.  C.  c.  75.  s.  14. 
and  15. 

(d)  A  certificate  of  justices, 
certifying  tliat  a  highway,  which 
is  the  tnbject  of  an  indictment,  is 


in  a  state  of  repair,  is  admitted  in 
common  practice  as  an  acgndica- 
tion  of  the  state  of  repair,  after  a 
plea  of  Guilty  pleaded  by  the  pa- 
rish. Rex  V.  Mawbey,  Bart,  mid 
others,  6  T.  R.  dSO.  635.— See 
Form,  Appendix,  No.  LI. 

(«)  Honghtoii't  case,   Bmpm. 
SI5. 
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In  the  case  of  Regina  ▼•  The  InhabitaifUg  ef  CHu- 
worth  (a),  the  defendants  were  indicted  for  not  repairing 
a  common  footway,  and  confessed  it  and  submitted  to  a 
Fine.  And  per  Cur.  The  matter  is  not  at  an  end  by  de- 
ftndants'  being  fined,  but  writs  of  distringas  shall  be 
awarded  in  infinitum,  till  we  are  certified  that  the  way  b 
repaired. 

But  if  the  party  indicted  neglect  to  put  the  way  into 
proper  repair,  after  having  been  once  fined,  no  second 
Fine  can  be  imposed  upon  him  under  the  same  proceed- 
ing, but  a  firesh  indictment  must  be  brought  (i)i 

•  To  this  effect  is  the  case  of  Rex  t.  The  Inhabitants 
of  Old  Molten {c)f  where  the  defendants  had  submitted 
to  a  fine,  and  Holroyd  applied  for  a  further  fine,  the 
whole  fine  being  laid  out  on  the  way,  and  the  way  being 
still  out  of  repair.  Lawrence,  J.  doubted  his  power  to 
give  any  further  fine,  on  the  ground  that  the  Court  had 
given  their  judgment;  and  though  Salk.  358,  states  that 
the  judgment  is  not  at  an  end  by  the  defendants  coming 
in  and  submitting  to  a  fine,  and  that  if  the  road  is  not 
put  in  repur,  writs  of  distringas  shall  issue  against  the 
defendants  till  the  road  is  completed:  he  held,  that  those 
writs  are  now  the  only  remedy  on  the  present  indictment; 
that  the  fine  is  the  punishment  for  the  neglect  and  of- 
fence of  which  the  defendants  are  indicted ;  and  though 
the  Court  may  compel  an  actual  repair,  yet  the  punish- 
ment has  been  inflicted,  and  they  cannot  inflict  a  further 


(a)  Salk.  S5S»  pi.  6.    And  see       Machynlleth  and  Penegoes,  4  B. 
6  Mod.  16S,  8.  C.  a  A.  469. 

{b)  Res  V.  The  Inhabitants  of  ( c )  Yorkshire  Sammer  Assiies, 

1794.— See  4  B»  &  A.  470,  note. 
H  H 


48t*  NUISANCES  AND  ANNOTANQK8. 

punishment  or  fine;  that  the  parish  may  be  again  indicttf , 
and  a  fine  unposed  and  apportioned  (the  road  was  a  tiuii«* 
pike  road)  on  such  indictment. 

In  the  case  of  Rex  v.  Wingfield{a\  the  defendant  WM 
indicted  for  not  repairing  a  road^  which  he  was  bound  ta 
do  ratione  tenurce.  He  had  applied  to  the  Court  for  leav^. 
to  plead  Guilty  and  submit  to  a  small  fine,  on  a  certificate 
that  the  road  was  repaired.  This  being  denied,  he  pleaded 
Not  Gtiilty  and  the  indictment  went  to  .trial,  when  de* 
fendant  was  convicted,  it  appearing  that  at  the  time  of 
the  presentment  and  subsequent  application  to  the  Gourt 
the  road  was  out  of  repair,  but  was  repaired  before  the 
trial.  And  it  was  mored  that  the  defendant  might  anb- 
mit  to  a  small  fine,  without  payment  of  the  prosecutor** 
costs,  on  the  authority  of  The  King  t.  CheehmU.  But 
the  Court,  on  the  circumstances  of  the  case,  reflised  to 
set  a  small  fine,  unless  the  defendant  paid  the  prosecat(»*a 
costs  subsequent  to  the  prior  application.  It  was  said, 
that  the  reason  of  not  usually  giving  costs  in  these  casea 
was  because  the  Stat.  Wm.  8d.  directs  the  fine  to  go  to 
the  repair  of  the  road:  but  the  Court  held,  that  this  did 
not  extend  to  repairs  ratione  tenuns;  the  fine  in  this  caaa 
being  to  be  paid  to  the  surveyor  of  the  parish  highways. 

As  to  certiorari^  %c. — In  the  next  Section  we  shall  see 
that  the  defendant  is  restricted  in  his  power  to  remove  the 
indictment  by  certiorari  by  Stat.  IS  Oeo.  3.  c.78.  s.  24. 

As  a  new  trial  is  never  awarded  on  a  criminal  proceed- 
ing after  a  verdict  of  Not  Guilty,  the  same  can  never  be 
granted  on  an  indictment  for  not  repairing  or  fbr  obatnict- 
ing  a  highway. 

(a)  1  W.  Bhick.60f. 
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This  is  decided  by  the  case  of  Rex  v.  The  InhabUanti 
qf  Burbon  (a)i  where  on  an  indictment  for  non-repair  of 
a  highway  a  new  trial  was  moved  for,  upon  the  ground 
that  the  verdict  was  against  all  the  evidence,  and  that  the 
prosecution  was  for  the  purpose  of  trying  a  civil  right 
only.  Sedper  Lord  Ellenborough,  C.  J.  *^  In  general  the 
rule  is  not  to  grant  a  new  trial  in  a  criminal  proceeding 
nfler  a  verdict  of  Not  Giiilty.  And  inasmuch  as  the  right 
will  not  be  bound  on  the  plea  of  Not  Guilty,  we  do  not 
think  it  would  be  proper  to  break  into  the  general  rule, 
OQ  the  suggestion  that  the  prosecution  was  merely  ii^- 
tended  to  determine  a  civil  right.'* 

But  the  Court  has,  under  very  particular  circumstances, 
$u9pended  the  eniry  qf  thejudgmeai,  so  as  to  enable  the 
parties  tq  haye  the  question  reconsidered  upon  a  fresh 
indictment,  without  the  prejudice  of  the  former  judg- 
ment (6).  But  with  regard  to  so  unusual  a  proceeding 
no  certain  rule  can  be  laid  down. 


Another  mode  of  proceeding  is  by  information,  which 
may  be  granted  by  the  Court  of  King's  Bench  at  their 
discretion.  But  they  will  never  grant  an  information  to 
compel  a  parish  to  repair  a  highway  which  is  not  much 
used;  o^  when  it  appears,  that  another  highway  equally 
ponvenient  to  the  public  is  in  good  repair.  And,  indeed^ 
they  never  give  leave  to  file  an  information  for  not  repair- 
ing a  highway,  unless  it  appear  that  the  grand  jury  have 


(«)  6M.  ^  S.  $99.  And  lee  (4)  Rex  v.  The  InhabitmoU  of 
Rex  V.  MaDDy  4  M,  di  S.  3S7,  aod  WaDdsworth,  1  B.  ^  A.  dS.  And 
Rex  V.  Coben  and  Jacob,  1  Surk.  tee  Rex  r.  The  Inhabitaau  of  Mid- 
Rep.  516,  S.  P.  diesexy  Ibid.  64,  note  (d). 
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been  guilty  of  gross  misbehaviour  in  not  finding  a  bill. 
And  they  refuse  it  for  this  reason,  that  the  fine  set,  on 
conviction  upon  an  information,  cannot  be  expaided  in 
the  repair  of  the  hi^vray,  whereas  on  an  indictment  it 
is  always  so  expended  (a). 

By  a  similar  proceeding,  if  the  circumstances  of  the  case 
require  it,  the  Court  of  King's  Bench  will  interpose  with 
their  authority,  and  issue  a  mandamus  to  compel  a  party 
to  re-instate  in  good  order  a  way,  for  the  nuisance  to 
which  he  might  also  have  been  proceeded  against  by  in- 
dictment. As,  in  Rex  v.  7%e  Severn  and  Wye  Railway 
Company  (b),  the  Court  issued  their  mandamus  to  compel 
the  Company  to  re-instate  and  lay  down  again  a  portion 
of  the  tram-road,  which  they  had  illegally  removed,  as 
die  remedy  by  indictment  was  not  so  effectual  as  diat  by 
mandamus:  more  especially  as  the  defendants  were  a  cor- 
porate body. 

But  in  the  case  of  Rex  v.  The  Justices  of  Dorset  {e), 
where  the  relators  moved  the  Court  to  issue  a  Writ  qf 
Prohibition,  to  stay  a  nuisance  which  they  complained  of, 
in  the  demolition  of  a  public  county  bridge,  the  motion 
was  refused,  as  the  application  of  a  writ  of  prohibition 
to  such  a  case  would  confessedly  be  new  in  modem  prac- 
tice, and  there  is  a  clear  known  remedy  by  indictment  in 
the  ordinary  course,  if  the  parties  were  pulling  down  the 
old  bridge  illegally ;  and  the  Court  said,  they  did  not  feel 
themselves  called  upon  to  apply  any  new  remedy. 


(  a  )  See  Rex  v.  The  InhabitaDts  Rex  v.  The  Commiisioiien  of  Deao 

of  Steyniog,  Say.  9%-  and  RnsBell  Inelosnre,  t  M.  &  M.  80. 

on  Crimet,  vol.  i.  p.       .  ( <^ )  i^  East,  694. 

(A)  9  B.  Ik  A.  646.     And  see 
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Section    U. 

As  to  nuisances  and  annoyances  under  the  Highway  Acts. 

First  :   What  nuisances  and  annoyances  are  prohibited 

by  the  Highway  Acts. 

We  come  now  to  the  consideration  of  those  acts  which 
are  proscribed  by  the  Legislature,  as  being  annoyances  to 
the  passengers  along  a  highway,  or  detrimental  to  the 
condition  of  the  way  itself. 

Encroachments  upon  a  highway.-^-^By  Stat.  IS  Greo.  3« 
c.  78.  s.  63,  If  any  person  shall  encroach  by  makings  or 
causing  to  be  made,  any  hedge,  ditch,  or  other  fejo^ea,  on 
any  highway,  not  being  a  turnpike  road,  within  the  dis- 
tance of  fifteen  feet  from  the  middle  pjr  ^eentre  thereof; 
or  shall  plough,  harrow,  or  break  up  the  soO  of  any  land 
or  ground,  or  in  ploughing  or  harrowing  the  adjacent 
lands,  shall  turn  his  plough  in  or  upon  any  land  or  ground 
within  the  distance  of  ^fteen  f^t  from  the  middle  or 
centre  of  any  highway,  where  tjbe  breadth  of  such  high- 
way is  formed  apd  marl^ed  or  described  with  certainty, 
and  does  not  exceed  in  breadth  thirty  feet;  every  person 
so  offendii^g  shall  forfeit,  for  every  such  offence,  40s.  to 
such  person  who  shall  n^ake  information  of  the  same : — 
And  it  shall  be  lawful  for  the  surveyor,  who  hath  the  care 
of  any  such  road,  to  cruise  such  hedge,  ditch,  or  fence  to 
be  taken  down,  qt  jjljied  up,  at  the  expence  of  the  person 
or  persons  to  whom  the  same  shall  belong:-— And  it  shall 
be  lawful  for  any  one  or  more  justice  or  justices  of  the 
peace  for  the  limit  where  such  offence  shall  be  committed. 
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upon  proof  to  him  or  them  made  upon  oath^  to  leyy  as 
well  the  expences  of  takuig  down  such  hedges  as  afore- 
said, as  the  several  and  respective  penalties  hereby  im- 
posed, by  distress  and  sale  of  the  offender's  goods  and 
chattels,  in  such  manner  as  distresses  and  sales  for  for- 
feitures are  authorized  and  directed  to  be  levied  by  virtue 
of  diis  Act. 

It  is  decided,  that,  under  this  clause  the  surveyor  is  not 
authorized  to  remove  any  fences,  but  such  as  are  standing 
upon  the  highway,  although  the  breadth  of  the  road  may 
be  under  thirty  feet  {a). 

As  to  the  number  of  draught-horses  allowed  to  waggons 
and  carts. — By  Stat.  IS  Geo.  3.  c.  78.  s.  55,  It  is  enacted. 
That  no  waggon,  having  the  sole  or  bottom  of  the  fellies 
of  the  wheels  of  the  breadth  of  nine  inches,  shall  go  ot 
be  drawn  with  more  than  eight  horses ;  and  that  no  cart, 
having  the  sole  or  bottom  of  the  fellies  of  the  wheeb 
thereof  of  the  breadth  of  nine  inches,  shall  go  or  be  drtiwn 
with  more  than  five  horses ;  and  that  no  waggon,  having 
the  sole  or  bottom  of  the  fellies  of  the  wheels  of  the 
breadth  of  six  inches,  and  rolling  on  each  sid6  a  suHbi^ 
of  nine  inches,  shall  go  or  be  drawn  with  more  than  seven 
horses;  and  that  no  such  waggon,  rolling  a  surface  of  rfx 
inches  only,  shall  go  or  be  drawn  with  more  than  six 
horses;  and  that  no  cart,  having  the  sole  or  bottom  of 
the  fellies  of  the  wheels  of  the  breadth  of  six  inches, 
shall  go  or  be  drawn  with  more  thail  four  horses ;  and 
that  no  waggon,  having  the  sole  or  bottom  of  the  fellieB 
of  the  wheels  of  less  breadth  than  six  inches,  shall  go  <yr 


(  a  )  See  Lowen  v.  Kaye,  4  B.       it  Is  alloiied  to,  with  refereact  l» 
Ac  C.  3 :  and  ante,    p.  173,  where        the  6th  Section  of  the  Act. 
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be  drawn  with  more  than  five  horses;  and  that  no  CArt, 
having  the  sole  or  bottom  of  the  felUes  of  the  wheels  of 
kss  breadth  than  six  inches,  shall  go  or  be  drawn  with 
more  than  three  horses,  upon  such  highways,  under  the 
ptans^  penalties,  and  forfeitures  hereinafter  mentioned  | 
(that  is  to  say)  That  the  owner  of  such  waggon  or  cart 
respectively,  shall  forfeit  the  sum  of  ,£5,  and  the  driveri 
not  being  the  owner,  the  sum  of  lOs.  for  every  horse  or 
beast  which  shall  be  so  drawing  above  the  number  hereby 
eo  respectively  limited  as  aforesaid,  to  the  sole  use  and 
benefit  of  the  informer: — But  carriages  moving  upon 
wheels,  or  rollers,  of  the  breadth  of  sixteen  inches  on 
each  side  thereof,  with  flat  surfaces,  are  hereby  allowed 
to  be  drawn  with  any  number  of  horses  or  other  cattle. 

> 

But  by  Section  56,  It  is  provided,  that  no  prosecution 
'Shall  be  commenced  before  a  justice  of  peace,  by  way  of 
•n^armaiian,  for  any  forfeiture  incurred  by  the  owner  or 
driver  of  any  carriage  having  a  greater  number  of  horses 
therein  than  are  allowed  by  this  Act|  unless  such  inform 
ttation  be  laid  within  three  days  after  the  offence  com- 
ttitted : — And  that  no  action  shall  be  commenced  for  any 
mich  offence,  unless  the  same  be  commenced  within  ode 
calendar  month  after  the  offence  committed : — And  that 
neither  such  information  or  action  shall  be  laid  or  com- 
menced, unless  notice  shall  be  given  by  the  informer  to 
the  driver  of  every  such  carriage,  on  the  day  upon  which 
the  offence  shall  be  committed,  of  an  intention  to  com- 
plain of  such  offence: — And  if  it  shall  appear  to  the  jus- 
tice before  whom  such  complaint  shall  be  made,  that  the 
-offender  lives  so  remote  as  to  make  it  inconvenient  to 
'summon  him  to  appear  before  such  justice,  the  justice 
•may  dismiss  the  complaint,  and  leave  the  informer  to  his 
-remedy  by  action  at  law. 
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By  Section  57,  It  is  provided,  That  it  shall  be  kwfiil 
for  the  justices  of  the  peace,  at  their  respective  General 
Quarter  Sessions  of  the  peace  to  be  held  in  the  week 
after  Michaelmas,  to  licence  in  such  manner,  and  for  such 
time,  as  they  shaU  think  fit,  an  increase  of  the  number 
of  horses  to  be  dra¥m  in  carriages  up  any  steep  hillt  or 
on  any  road  not  turnpike,  within  their  respective  juris- 
dictions, over  and  above  the  number  hereinbefore  limited^ 
af  upon  inquiry  into  the  state  and  condition  of  such  roads 
they  shall  find  any  additional  number  of  horses  necessary; 
and  from  time  to  time  at  any  Michaelmas  Quarter  Ses- 
sions to  revoke,  alter,  or  vary  the  same  as  they  ahall 
tiiinkfit. 

And  by  Section  58,  If  it  shall  appear  upon  the  oadia 
of  crediUe  witnesses,  to  the  satisfaction  of  any  justice  or 
justices  of  the  peace,  or  of  any  court  of  justice  author 
rized  to  enforce  the  execution  of  this  Act,  that  any  wagr 
gon,  cart,  or  carriage,  could  not,  by  reason  of  deep  snow 
or  ice,  be  drawn  by  the  number  of  horses  or  beasfes  of 
draught  hereby  respectively  allowed;  then  and  in  every 
such  case,  it  shall  be  lawful  for  such  justice  or  justices  of 
the  peace,  or  court  respectively,  and  they  are  hereby  re- 
spectively required,  to  stop  all  proceedings  before  tfaeopt 
respectively,  for  the  recovery  of  any  penalty  or  forfeiture 
which  may  have  been  incurred  by  drawing  with  a  greater 
number  of  horses  or  beasts  of  draught,  than  are  hereby 
allowed;  any  thing  herein  contained  to  the  contrary  not- 
withstanding. 

And  by  the  same  Section  it  b  provided.  That  the  re- 
gulations hereinbefore  mentioned,  concerning  the  number 
of  horses  and  wheels  of  carriages  shall  not  extend  to 
carts,  waggons,  or  other  carriages,  employed  only  in  cany- 
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ing  any  one  stone,  block  of  marble^  cable,  rope,  or  piece 
of  metal,  or  piece  of  timber ; — Or  to  such  ammunition  or 
artillery  as  shall  be  for  his  Majesty's  service. 

And  by  the  same  Section  it  is  further  provided.  That 
two  oxen  or  homed  cattle  shall,  for  all  the  purposes  of 
this  Act,  be  considered  as  one  horse. 

Regulations  in  London  and  Westminster. — ^With  re- 
spect particularly  to  the  cities  of  London  and  Westminslery 
and  parts  adjacent,  it  is  enacted  by  Stai.  6  Greo.  1.  c  6^ 
That  no  person  in  London  and  Westminster,  or  within 
ten  miles  thereof,  shall  carry  at  any  one  load,  in  waggons 
or  carts  having  their  wheels  shod  with  tire  o^  or  streaks  of 
iron,  more  than  twelve  sacks  of  meal  (a),  of  five  bushels 
each,  nor  more  than  twelve  quarters  of  malt  (a),  nor 
more  than  700}  of  bricks,  nor  more  than  one  chaldron  of 
coals  (a),  on  pain  of  forfeiting  any  one  of  the  horses, 
with  the  gears,  bridles,  and  halters  therewith  used,  in 
such  manner  and  to  such  uses  as  the  penalties  directed  to 
be  levied  and  applied  by  Stat.  5  Greo.  1.  c  12  (6). 

And  by  Stat.  18  Geo.  2.  c  33,  The  wheels  of  every 
cart,  car,  or  dray,  within  the  bills  of  mortality,  shall  be 
six  inches  broad  in  the  felly,  and  not  wrought  about  with 
iron,  nor  be  drawn  with  above  the  number  of  three  horses, 
after  they  are  up  the  hills  from  the  water-side,  on  pain  of 
40«.,  by  warrant  of  one  justice,  by  distress;  and  for  want 
of  distress,  on  non-payment,  in  six  days'  after  demand^ 
to  be  committed  till  paid : — But  this  not  to  extend  to  any 
country  cart  or  waggon  that  shall  bring  any  goods,  or 


(  a  )  Repealed  as  to  meal,  malt,  ( 6  )  Now  repealed  by  7  Geo.  3. 

and  coals,  by  stmt.  11  Geo.  3.  c.  51.       c  4f .  s.  57. 
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shall  cany  any  goods  half  a  mile  beyond  the  paved  atreeti 
of  the  said  cities  and  places. 

Also  any  person  within  the  said  limitSy  using  any  cart^ 
car,  or  dray,  having  the  wheels  full  six  inches  broad, 
irhen  worn,  may  have  the  same  bound  round  with  tite  of 
iron,  provided  it  be  six  inches  broad,  and  made  flat,  and 
not  set  on  with  rose-headed  nails. 

Depositing  annoyances  an  highways. — "By Siai.  ISO.  3. 
c.  78.  s*  9,  If  any  person  or  persons  shall  lay  in  any  high- 
way any  stone,  timber,  straw,  dung,  or  other  matter,  or 
fai  making,  scouring,  or  cleansing  the  ditches  or  water- 
courses, shall  permit  the  soil  or  earth  dug  out  of  such 
ditches,  drains,  or  water-courses,  to  remain  in  such  high-- 
way,  in  such  manner  as  to  obstruct  or  prejudice  the  same, 
for  the  space  of  five  days  after  notice  (a)  thereof  given 
by  the  surveyor  of  the  highways,  every  person  ofiending 
in  any  of  the  said  cases  shall,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  \0s. 

And  by  Section  10,  If  any  stone  or  timber,  or  any  hay, 
straw,  stubble,  or  other  matter,  for  the  making  of  manure. 
Or  on  any  pretence  whatsoever  not  tolerated  by  this  Act, 
ahall  be  laid  in  any  highway  within  the  distance  of  fifteen 
feet  from  the  centre  thereof,  and  shall  not,  within  five 
days  after  notice  (a)  given  by  the  surveyor  or  some  per- 
son aggrieved  thereby,  be  removed ;  it  shall  be  lawful  for 
the  owner  or  possessor  of  the  lands  adjacent,  or  any  other 
person  or  persons  whomsoever,  by  order  firom  some  jus- 
tice of  peace,  to  clear  the  said  highways,  by  removing 
the  said  stone,  timber,  hay,  straw,  dung,  or  other  matt^. 


(a)  See  Form,  Appendix,  No.  XXXIII. 
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Mid  to  have,  take,  and  dispose  of  the  same  to  his  and 
their  own  use. 


Obstruction  in  highways.^^By  Stat.  13  Greo.  3.  c.  78. 
8.  11,  If  any  person  shall  wilfully  set,  place,  or  leave  anjr 
waggon,  cart,  or  other  carriage,  or  any  plough  or  instru* 
ment  of  husbandry,  in  any  of  the  said  highways,  (except 
only  with  respect  to  such  waggon,  cart,  or  carriage,  during 
such  reasonable  time  as  the  same  shall  be  loading  and  un^- 
loading,  and  standing  as  near  the  side  of  such  highway 
as  conveniently  may  be  (a),)  so  as  to  interrupt  or  hinder 
the  free  passage  of  any  other  carriage,  or  of  his  Ma- 
jesty's subjects ;  every  person  so  offending,  shall  forfeit 
the  sum  of  10«.  for  every  such  offence. 

Damaging  causeways^  directian-postSf  ^e.-— By  SM. 
13  Geo.  3.  c.  78.  s.  52,  After  reciting  that  in  some  places 
it  hath  been  and  may  be  found  necessary,  and  the  sur- 
veyors are  hereby  authorized  and  required,  to  secure 
horse-causeways  and  foot-causeways  by  posts,  blocks^  or 
great  stones,  fixed  in  the  ground,  or  by  banks  of  earth 
cast  up,  or  otherwise,  from  being  broken  up  and  spoiled 
with  waggons,  wains,  carts,  or  carriages ;  and  forasmuch 
as  several  evil-disposed  persons  do  or  may  wilfully  or 
wantonly  pull  up,  cut  down,  and  remove  or  damage  the 
said  posts,  blocks,  and  great  stones,  so  fixed  or  to  be 
fixed  as  aforesaid,  and  drive  carriages  upon  such  banks 
and  causeways,  or  against  the  sides  thereof,  and  also  dqg 
or  cast  down  the  said  banks,  which  are  the  securities  and 
defence  of  the  said  causeways,  whereby  the  causeways  or 
banks  are  often  ruined  and  destroyed ;  and  such  evil-dis- 


(  a  )  See  the  caiei   of  Rex  o.       CroRS,  3  Caropb.  tt6  :   and  ante, 
Rnsaell,  6  East,  417,  and  Rex  o.       pp.  44J,  44)t. 
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posed  persons  do  or  may  break,  damage,  or  throw  down 
the  stones,  bricks,  or  wood,  fixed  upon  the  parapets  or 
battlements  of  bridges,  and  do  or  may  pull  down,  destroy, 
obliterate,  or  deface  any  mile-stone  or  post,  graduated  or 
direction-post  or  stone,  erected  or  to  be  erected  upon  any 
highway: — ^For  prevention  thereof  it  is  enacted.  That 
every  person  who  shall  be  guilty  of  any  such  ofience  shall^ 
upon  complaint  thereof  made  to  any  justice  of  the  peace 
of  the  limit  where  the  same  shall  be  proved  to  be  done, 
by  the  oath  of  any  one  credible  witness,  or  upon  view  of 
the  justice  himself,  forfeit  for  every  of  the  said  offences, 
any  sum  not  exceeding  £5^  nor  less  than  lOf . : — And  in 
default  of  payment  thereof,  shall  be  committed  to  the 
house  of  correction  of  such  limit,  there  to  be  whipped, 
and  kept  to  hard  labour  for  any  time,  not  exceeding  one 
calendar  month,  nor  less  than  seven  days,  at  the  discretion 
of  such  justice. 

Ale-houses  not  to  be  kept  on  bridges. — By  Stat*  136.3. 
c  78.  s.  62,  If  any  person  or  persons  collecting  any  tolls 
payable  for  passing  over  any  public  bridge  with  carriages, 
or  cattle  of  any  kind,  shall  keep  any  victualling-house, 
ale-house,  or  other  place  of  public  entertainment,  or  shall 
sell  or  permit  to  be  sold  therein  any  wine,  beer,  ale,  cider, 
spirituous  liquors,  or  other  strong  liquors  by  retail,  he, 
she,  or  they,  being  lawfully  convicted  of  such  offence, 
by  the  oath  of  one  or  more  credible  witness  or  witnesses, 
or  by  his  own  confession,  before  any  justice  of  the  peace 
of  the  limit  wherein  such  offence  shall  be  committed,  shall, 
for  every  such  offence,  forfeit  the  sum  of  «£5. 

As  to  the  drivers  of  carriages. — By  Stat.  1  Geo.  1. 
St.  S.  c.  57.  s.  8,  If  any  person,  driving  any  cart,  dray, 
car,  or  waggon,  in  the  streets  of  London,  shall  ride  upon 
the  same,  not  having  some  other  person  on  foot  to  guide 
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the  uane,  he  shaU,  on  conviction  before  the  alderman  of 
the  wardi  or  a  justice  of  the  peace,  on  oath  of  one  wit- 
ness, forfeit  10«.  by  distress  and  sale;  half  to  the  informer, 
and  half  to  the  poor ;  and  in  default  of  payment,  be  sent 
to  the  house  of  correction,  there  to  be  kept  to  hard  lar 
hour  for  three  days. 

And  by  Statute  24  Geo.  2.  c.  43^  ss.  8.  and  9,  If  any 
carter,  drayman,  carman,  waggoner,  or  other  driver,  shall 
ride  upon  his  cart,  &c.  in  London,  or  within  ten  miles 
thereof,  not  having  some  person  to  guide  the  same,  he 
shall,  on  the  like  conviction,  forfeit  10«.  in  case  sudi 
driver  shall  not  be  the  owner  of  such  carriage ;  and  m 
case  he  be  the  owner,  then  any  sum  not  exceeding  20s^, 
to  be  recovered,  levied,  and  applied,  as  by  the  aforesaid 
Act  of  the  1  Geo.  1.  st.  2.  c.  57 : — And  any  person,  though 
not  a  peace  officer,  may  stop  and  apprehend  such  offender, 
and  carry  him  as  soon  as  conveniently  may  be  before  a 
justice ;  and  if  any  person  shall  resist,  abuse,  or  prevent 
any  person  endeavouring  to  apprehend  such  offender,  or 
when  he  is  apprehended,  shall  rescue,  or  endeavour  to 
rescue  him,  he  shaQ  forfeit  20«.  in  Hke  manner. 

By  Stat.  30  Geo.  2.  c.  22.  ss.  7.  and  13,  If  the  driver 
of  any  carriage  within  London  or  Westminster,  or  in  any 
public  street  or  common  highway  within  the  bills  of  mor- 
tality, shall,  by  negligence  or  wilful  misbehaviour,  inter- 
rupt the  free  passage  of  his  Majesty's  subjects,  he  shall, 
on  conviction,  by  confession  or  oath  of  one  witness  before 
one  justice,  forfeit  any  sum  not  exceeding  20^.,  or  be 
committed  to  the  house  of  correction,  or  some  other  prison 
of  the  place  where  the  offence  shall  have  been  committed 
or  the  offender  shall  have  been  apprehended,  there  to  be 
kept  to  hard  labour  lor  any  time  not  exceeding  one  calen- 
dar month.    The  said  forfeiture  to  be  levied  by  distress 
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by  warrant  from  such  justice ;  and  to  be  paid,  half  *to  the 
prosecutor,  and  half  to  the  overseers  for  Uie  use  of  the 
poor  of  the  parbh  or  place  where  the  offence  shall  be 
committed,  or  the  offender  shall  be  apprehended;  and  if 
there  be  no  overseer,  then  to  some  other  officer  for  the 
use  of  the  poor  as  aforesaid. 

By  Section  13,  Any  person,  who  shall  see  any  ofl^ce 
eonunitted  against  this  Act,  may,  by  authority  of  this  Act, 
and  without  any  other  warrant,  apprehend  the  offender, 
and  shall,  with  aU  convenient  speed,  convey  or  deliver 
him  to  a  constable  or  other  peace  officer  of  the  place 
where  the  offence  shall  be  committed  or  the  offender  shall 
be  apprehended,  in  order  to  be  conveyed  before  a  justice, 
there  to  be  dealt  with  according  to  law. 

By  Section  1 1,  And  if  he  shall  refuse  to  discover  his 
name  and  place  of  abode  to  the  justice  before  whom  he 
shall  be  brought,  he  shall  be  immediately  delivered  over 
to  a  constable  or  other  peace  officer,  and  shall  by  him  be 
conveyed  to  the  common  gaol  or  house  of  correcti<Mi, 
of  the  place  where  the  offence  shall  be  committed,  there 
to  remain  until  he  shall  declare  his  name  and  place  of 
abode  to  the  said  justice,  or  to  some  other  justice  of 
such  place. 

By  Section  14,  Any  person  shall  be  admitted  to  be  an 
evidence,  notwithstanding  his  being  an  inhabitant  of  the 
place  where  the  offence  shall  be  committed. 

By  Section  15,  It  is  provided.  That  perscms  punished 
by  this  Act  shall  not  be  punished  by  any  other  law. 


The  general  regulations  upon  this  subject  are  contaii 
in  Stai.  13  Geo.  3.  c.  78.  s.  60,  by  whidi  it  is  enacted. 
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That  if  the  driver  of  any  cart,  car,  dray,  or  waggon^ 
shall  ride  upon  any  such  carriage  in  any  street  or  high- 
way,  not  having  some  other  person  on  foot  or  on  horse* 
back,  to  guide  the  same,  (such  carriages  as  are  con- 
ducted by  some  person  holding  the  reins  of  the  horse  of 
horses  drawing  the  same  excepted ; ) — Or  if  the  driver 
of  any  carriage  whatsoever,  on  any  part  of  any  street  or 
highway  shaU,  by  negligence  or  wilful  misbehaviour,  cause 
any  hurt  or  damage  to  any  person  or  carriage  passing  or 
being  upon  such  street  or  highway ; — Or  shall  quit  the 
highway,  and  go  on  the  other  side  the  hedge  or  fence 
inclosing  the  same,  or  wilfully  be  at  such  distance  fr<nn 
such  carriage,  whilst  it  shall  be  passing  upon  such  high* 
way,  that  he  cannot  have  the  direction  and  government 
of  the  horses  or  cattle  drawing  the  same ; — Or  shall,  by 
negligence  or  wilful  misbehaviour,  prevent,  hinder,  or  in-^ 
terrupt  the  free  passage  of  any  other  carriage,  or  of  his 
Majesty's  subjects,  on  the  said  highways; — Or  if  the 
driver  of  any  empty  or  unloaded  waggon,  cart,  or  other 
carriage,  shall  refuse  or  neglect  to  turn  aside  and  make 
way  for  any  coach,  chariot,  chaise,  loaded  waggon,  cart^ 
or  other  loaded  carriage ; — Or  if  any  person  shall  drinre, 
or  act  as  the  driver  of  any  such  coach,  post-chaise,  or 
other  carriage,  let  for  hire,  or  waggon,  wain,  or  cart, 
not  having  the  owner's  name  as  before  required  {a), 
painted  thereon,  or  shall  refuse  to  discover  the  true 
christian  and  surname  of  the  owner  of  such  respective 
earriages,-**Every  such  driver  so  ofifending  in  any  of  the 
cases  aforesaid,  and  being  convicted  of  any  such  offence, 
either  by  his  own  confession,  the  view  of  a  justice  of 
peace,  or  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  before  any  justice  of  the  peace  for  the  Hmit 


(  «  )  By  aevl.  69,  se«  infiw,  p.  496. 
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where  such  offence  shall  be  oommitted,  shall,  for  ereiy 
such  offence,  forfeit  (a)  any  sum  not  exceeding  lOf.,  in 
case  such  driver  shall  not  be  the  owner  of  such  carriage ; 
and  in  case  the  offender  be  owner  of  such  carriage,  Aen 
any  sum  not  exceeding  SOs, ;  and  in  either  of  tibe  said 
cases  shall,  in  default  of  payment,  be  committed  to  the 
house  of  correction  for  any  time  not  exceeding  one  month, 
unless  the  same  shall  be  sooner  paid : — And  every  sudi 
driver,  offending  in  either  of  the  said  cases,  shall  and  may, 
by  authority  of  this  Act,  with  or  without  any  warrant  (6), 
be  apprehended  by  any  person  or  persons  who  shall  see 
such  offence  committed,  and  shall  be  immediately  con- 
veyed or  delivered  to  a  constable  or  other  peace  officer, 
in  order  to  be  conveyed  before  some  justice  of  the  peace, 
to  be  dealt  with  according  to  law: — And  if  any  such 
driver,  in  any  of  the  cases  aforesaid,  shall  refuse  to  dis- 
cover his  name,  it  shall  be  lawful  for  the  justice  of  the 
peace  before  whom  he  shall  be  taken,  or  to  whom  any 
such  complaint  shall  be  made,  to  commit  him  to  the  house 
of  correction  for  any  time  not  exceeding  three  months, 
or  to  proceed  against  him  for  the  penalty  aforesaid,  by 
a  description  of  his  person  and  the  ofience,  and  ex- 
pressing in  such  proceedings  that  he  refused  to  discover 
his  name(c). 

Names  of  owners  to  be  painted  on  waggons f  ^. — By 
Stat.  13  Geo.  3.  c.  78.  s.  59,  For  the  better  discovery  of 
offenders,  it  is  enacted,  That  the  owner  of  every  waggon, 

(a)  See  Form,  Appendix,  No.  coaches,  forwhidneeBora^Jiifl- 

LIII.  tice,  Tol.  ▼.  tit  *<  Stage  Coaekee." 

(  ft  )  See  Form,  Appendix,  No.  See  also  stat  1  Geo.  4.  c  4,  as  to 

LII.  the  ponishment  of  persons  ocea- 

(  c  )  Varioos  enactments  are  in  stoning  accidents  by  forioM  driv- 

force  for  the  regabtion  of  stage  log. 
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waini  or  carti  and  also  of  every  coachi  post-chaise,  or 
ojther  carriage,  let  to  hire,  shall  paint  or  cause  to  be 
painted,  upon  some  conspicuous  part  of  his  waggon,  wain, 
or  cart,  and  upon  the  pannels  of  the  doors  of  all  such 
coaches,  post-chaises,  or  other  carriages,  before  the  same 
shall  be  used  upon  any  public  highway,  his  or  her  chris- 
tian and  surname,  and  the  place .  of  his  or  her  abode,  in 
large  legible  letters,  and  continue  the  same  thereupon 
so  long  as  such  waggon,  cart,  coach,  post-chaise,  or  other 
carriage  shall  be  used  upon  any  such  highway: — And  the 
owner  of  every  common  stage  waggon  or  cart,  employed 
as  travelling  stages  from  town  to  town,  shall,  over  and 
above  his  or  her  christian  and  surname,  paint  or  cause  to 
be  painted,  on  the  part  and  in  the  manner  aforesaid,  the 
following  words,  common  stage  waggon  or  cart,  as  the 
case  may  be : — And  every  person  using  any  such  carriage 
as  aforesaid  upon  any  highway,  without  the  names  and 
descriptions  painted  thereon  respectively  as  aforesaid,  or 
who  shall  paint  or  cause  to  be  painted  any  false  or  fic- 
titious name  or  place  of  abode  on  such  waggon,  wain, 
Cfurt,  coach,  post-chaise,  or  other  carriage,  shall  forfeit 
for  every  such  offence,  a  sum  not  exceeding  £5  nor  less 
thanSOtf. 

General  penalty  on  persons  resisting  the  execution  of 
ikisAct.—By  Stat.  13  Geo.  3.  c.  78.  s,  71,  In  case  any 
person  or  persons  shall  resist,  or  make  forcible  opposition 
against  any  person  or  persons  employed  in  the  due  exe- 
cution of  this  Act,  or  make  any  rescue  of  the  cattle  or 
other  goods  distrained  by  virtue  of  this  Act ; — Or  if  any 
constable,  headborough,  or  tythingman,  shall  refuse  or 
neglect  to  execute  or  obey  any  warrant  or  precept  granted 
by  any  justice  of  the  peace,  pursuant  to  the  directions  of 
this  Act ; — Every  such  person  offending  therein,  and  biding 

I  I 
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convicted  thereof  by  a  justice  of  the  peace  shall,  for 
every  such  offence,  forfeit  any  sum  not  exceeding  <£I0  nor 
less  than  40^.,  at  the  discretion  of  the  justice  before  whom 
he  or  she  shall  be  so  convicted ;  to  be  paid  to  the  surveyor 
of  the  ways  for  the  parish,  township,  or  place,  where  the 
offence  was  committed,  to  be  laid  out  in  the  repair  of  die 
highways: — And  in  case  he  or  she  do  not  forthwidi  pay, 
<)T  secure  to  be  paid,  the  said  forfeiture  after  such  con- 
viction, then  it  shall  be  lawful  for  such  justice  of  the 
peace  to  commit  such  person  or  persons  to  the  common 
gaol  or  house  of  correction  of  the  limit  where  such  offence 
srhall  be  committed,  there  to  remain  for  any  time  not  ex- 
ceeding three  months,  unless  the  said  forfeiture  shall  be 
sooner  paid. 


Secondly:  As  to  the  removal  of  nuisances  and 
noyancesy  and  the  punishment  of  the  offenders^  under 
the  Highway  Acts, 

Surveyors  duty  to  take  a  view  of  the  highways  and 
cause  all  nuisances,  ^c.  to  be  removed. — By  Stat,  13Gt  3. 
C.78.  s.  12,  It  is  enacted,  That  the  surveyors  of  the  high* 
ways  to  be  appointed  by  virtue  of  this  Act  shall,  at  all 
such  times  and  seasons  as  they  shall  judge  proper,  view 
all  the  common  highways,  trunks,  tunnels,  plats,  hedges^ 
ditches,  banks,  bridges,  causeways,  and  pavements  within 
the  parish,  township,  or  place  for  which  they  shall  be  ap- 
pointed surveyors  (a);  and  in  case  they  shall  observe  any 
nuisances,  encroachments,  obstructions,  or  annoyances 
made,  committed,  or  permitted  in,  upon,  or  tpthe  pre- 
judice of  them  or  any  of  them,  contrary  to  the  directions 

(  a  )  See  Fonn  of  Surveyor's  Return,  Appendix,  No.  LIV. 
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of  this  Act,  they  shall  from  time  to  time,  as  aoan  as  con- 
reniently  may  be,  give  or  cause  to  be  given  to  any  person 
or  persons  doing,  committingi   or  permitting  the  same, 
personal  notice,  or  notices  in  writing  (a),    to  be  left  at 
his,  her,  or  their  usual  place  or  places  of  abode,  specify- 
mg  the  particulars  wherein  such  nuisances,  defaults,  ob- 
structions, or  annoyances  consist :-— And  if  such  nuisances, 
obstructions,  or  annoyances  shall  not  be  removed,  and 
the  ditches,  drains,  gutters,  and  water-courses  aforesaid 
effectually  made,  scoured,  cleansed,  and  opened,  and  such 
trunks,  tunneb,  plats,   and  bridges  made  and  laid,  and 
such  hedges  properly  cut  and  pruned  within  twenty  days 
after  such  notice  of  the  same  respectively  given  as  afore<- 
said,  then  the  said  surveyors  shall  be,  and  they  are  here- 
by fully  authorized  and  empowered  forthwith  to  remove 
such  nuisances,  obstructions,  or  annoyances,  and  open, 
cleanse,  and  scour  such  ditches,  gutters,  and  water-courses, 
and  make  or  amend  such  trunks,  tunnels,  plats  or  bridges, 
and  cut  and  prune  such  hedges  for  the  benefit  and  improve- 
ment of  the  said  highways,  to  the  best  of  their  skill  and 
judgment,  and  according  to  the  true  intent  and  meaning 
of  this  Act  (b): — And  the  person  or  persons  so  neglecting 
to  make  or  open  and  cleanse  such  ditches,  gutters,  or 
water-courses,  or  cut  or  prune  such  hedges,  during  the 
laaie  aforesaid,  after  such  notice  given,  shall  forfeit  for 
<eirery  foot  in  length  which  shall  be  so  oeglected,  the  mmi 
of  one  penny ;  and  the  said  siureyors  shall  be  re-imburaed 
what  charges  and  expences  they  shall  be  at  in  removing 
aucb  nuisances,  obstructions,  or  annoyances,  and  making 
or  opening,  cleansing  or  scouring  such  ditches,  gutters, 


(  a  )  See  Forin,  Appendix,  No.  East,  $00,  as  to  the  liability  of  the 

XXXIII.  surveyor  for  aoy  conseqaential  <la- 

(b)  See  Boyfield  o.  Porter,  IS  mage. 

I  I  2 


500  WUISAMCES  AND   ANNOTAMCBS* 

and  water-courses,  and  in  making  or  amending  such  trunks, 
tunneky  plats,  or  bridges,  and  in  cutting  and  pruning  such 
hedges  respectively,  by  the  person  or  persons  who  ought 
to  have  done  the  same,  over  and  above  the  said  forfeiture : 
And  in  case  such  person  or  persons  shall,  upon  demand, 
refuse  or  neglect  to  pay  the  said  surveyor  his  charges  and 
expences  occasioned  thereby  respectively,  and  also  the 
said  forfeiture  of  otie  -penny  per  foot,  then  the  said  sur- 
veyor shall  apply  to  any  justice  of  the  peace,  and  upon 
making  oath  before  him  of  notice  being  ^ven  to  the  de- 
fisudter  in  manner  aforesaid,  and  of  the  said  work  being 
done  by  siich  surveyor,  and  of  the  expences  attending  the 
same,  the  said  surveyor  shall  be  repaid  by  such  person 
of  persons  all  such  his  said  charges  (a)  as  shall  be  al- 
lowed to  be  reasonable  by  the  said  justice ; — Or  in  default 
of  payment  thereof  on  demand,  the  same  shall  be  levied 
in  such  manner  as  the  penalties  and  forfeitures  hereby 
inflicted  are  directed  to  be  levied  (6  )• 

Preseniment  by  a  Justice. — By  Stai.  13  Greo.  3.  c  78. 
s.  S4,  Every  justice  of  assize,  justices  of  the  Counties 
Palatine  of  Chester,  Lancaster,  and  Durham,  and  of  the 

0 

great  sessions  in  Wales,  shall  have  authority  by  this  Sta^ 
tute,  upon  his  or  their  own  view,  and  every  justice  of  the 
peace,  either  upon  his  own  view,  or  upon  information  upon 
oath  to  him  given  by  any  surveyor  of  the  highways,  to 
make  presentment  (c)  at  their  respective  assizes  or  great 
sessions,  or  in  the  open  general  quarter  sessions  of  such 
respective  limit,  of  any  highway,  causeway,  or  bridge, 
not  well  and  sufficiently  repaired  and  amended,  or  of  any 
other  default  or  offence  committed  and  done  contrary  to 

(a)  See  Form,  Appendix,  No.  XXXIX* 

(  6  )  See  post,  page  509. 

(  c  )  See  Form,  Appendix,  No.  LV. 
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the  provision  and  intent  of  this  Statute : — And  that  all 
defects  in  the  repair  thereof  shall  be  presented  in  such 
jurisdiction  where  the  same  do  lie,  and  not  elsewhere : — 
And  that  every  such  presentment  made  by  any  such  jus- 
tice of  assize/  counties  palatine,  great  sessions,  or  of  the 
I>eace,  upon  his  own  view,  or  upon  such  information 
having  been  given  to  such  justice  of  the  peace  upon  the 
oath  of  such  surveyor  of  the  highways  as  aforesaid,  shall 
be  as  good  and  of  the  same  force,  strengtfi,  aind  effect 
in  the  law  as  if  the  same  had  been  presented  and  found 
by  the  oaths  of  twelve  men : — And  that  for  eveiy  s^ich 
default  or  offence  so  presented  as  aforesaid,  the  justices 
of  assize,  counties  palatine,  and  great  sessions,  at  their 
respective  courts,  and  the  justices  of  the  peace  at  their 
general  quarter  sessions,  shall  have  authority  to  assess 
such  fines  as  to  them  shall  be  thought  meet : — Saving  to 
every  person  and  persons  that  shall  be  affected  by  any 
such  presentment,  his,  her,  or  their  lawful  traverse  to 
the  same  presentment,  as  well  with  respect  to  the  fact  of 
non-repair,  as  to  the  duty  or  obligation  of  repairing  the 
said  highways,  as  they  might  have  had  upon  any  indict- 
ment of  the  same  presented  and  found  by  a  grand  jury : — 
And  the  justices  of  the  peace  at  their  general  quarter 
sessions,  or  the  major  part  of  them,  may,  if  they  see  just 
cause,  direct  the  prosecutions  upon  such  presentments 
as  shall  be  made  at  the  quarter  sessions  as  aforesaid^  to 
be  carried  on  at  the  general  expence  of  such  limit,  and 
to  be  paid  out  of  the  general  rates  within  the  same. 

In  a  late  case  ( a ),  where  a  magistrate  presented  a 
road  in  the  township  of  F.  "  upon  the  information  upon 
path  of  A.  B.  surveyor  of  the  highways  for  the  township 

(  a  )  Rey  0.  "^e  loha^iUiiU  of  Fylingdales,  7  B.  de  C.  4S8. 
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of  C.  which  is  35  miles  distant  from  the  township  of  F  :** 
&c.  The  Court  held,  in  arrest  of  judgment,  that  this 
presentment  was  bad,  as  it  did  not  appear  that  the  in- 
formation upon  oath  was  given  to  the  presenting  magis- 
irate;  and  ako  because  the  surreyor  of  the  roads  in 
one  township  has  no  authority  under  the  Act  to  give  in- 
formation as  to  a  road  in  another  township. 

A  high  constable  is  not  authorized  by  the  above  daase 
to  make  presentment ;  therefore  where  he  presents  per- 
sons for  a  nuisance  in  a  highway,  he  must  go  before  the 
grand  jury,  and  give  his  evidence  upon  oath  ( a ). 

In  the  case  of  Rex  v.  Winter  (b),  a  presentment  by  a 
magistrate  for  a  ntdsance  in  a  highway,  under  the  above 
clause,  was  held  to  be  bad  for  want  of  charging  die 
offence  to  be  against  the  form  of  the  Statute ;  as  the 
clause  giving  the  magistrate  authority  to  present,  is  coin 
fined  in  the  terms  of  it  to  offences  committed  and  done 
contrary  to  the  provision  and  intent  of  the  Act;  and 
therefore,  whatever  the  offence  might  be,  it  was  only  pre- 
sentable by  a  magistrate  as  an  offence  against  the  Act. 
The  form  of  presentment  given  in  the  Schedule  to  the 
Act,  which  does  not  contain  the  above  allegation,  is 
confined  to  cases  of  non-repair. 

In  the  above  case,  the  locus  in  quo  was  a  footway ;  and 
it  was  objected  to  the  presentment,  that  the  word/botwaj^ 
is  by  the  Statute  contrasted  with  the  general  description 
of  highway;  and  therefore  the  jurisdiction  to  present 
highways  given  to  magistrates  by  the  24th   section  does 


(  a  )  Rex  r.  Tlie  Bridgcwater  and  Taunton  Canal  Company,  7  B.  &  C. 
/>14.  {h)  13  East,  J68. 
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not  extend  to  footways.  But  upon  this  point  nothing 
was  said  by  the  Court,  as  the  presentment  was  over- 
turned in  consequence  of  the  informality  above  noticed. 

Any  other  person  than  the  justice  presenting  may, 
with  the  consent  of  such  justice,  conduct  the  prosecution 
through  its  subsequent  stages ;  but  the  latter,  if  he  con- 
sents to  another  carrying  on  the  prosecution,  retains  the 
whole  responsibility,  and  is  answerable  for  the  costs,  if 
the  presentment  should  turn  out  to  be  improper  (a). 

If  a  justice  of  the  peace  indicts  a  road  for  being  out 
of  repair,  and  the  indictment  is  afterwards  removed  by 
certiorari^  he  is  to  be  considered  as  acting  in  the  exercise 
of  his  magisterial  duty,  so  as  to  be  entitled  to  costs  imder 
Stat.  5  &  6  W.  &  M.  ell.  s.  3,  if  the  defendant  be 
convicted;  and  &  fortiori,  if  the  justice  j^re^en/  the  road, 
he  shall  have  such  costs  ( 6 ). 


(a)  Rex  o.  The  Inhabitants  of 
Penderryn,  i  T.  R.  260. 

(  6  )  Rex  0.  Kettleworth,  5  T.  R. 
33. — And  see  per  Ashhnrst,  J.  in 
Rex  V.  Sharpness,  2  T.  R.  47. — 
The  words  of  the  SUtnte  are,  "  If 
the  defendant  prosecuting  soch 
writ  of  certiorari,  be  convicted  of 
the  offence  for  which  he  was  in- 
dicted, the  Court  shall  give  rea- 
sonable costs  to  the  prosecutor,  if 
he  be  the  party  grieved,  or  be  a 
justice  of  the  peace,  &c.  constable, 
^c.  or  any  other  civil  officer,  who 
sliall  prosecute  upon  the  account 
of  auy  fact  committed  or  done, 
that  concerned  him  as  officer  to 


prosecute  or  present."  It  has  been 
decided,  that  a  prosecutor  of  an 
indictment  for  stopping  up  a  way, 
who  had  used  it  for  some  years 
before  It  was  stopped^  is  a  party 
grieved  within  the  meaning  of  the 
Act.  Rex  V.  Williamson,  7  T.  R. 
32.  And  in  the  case  of  Rex  v. 
The  Inhabitants  of  Taunton  Saint 
Mary,  3  M.  &  S.  465,  several  per- 
sons were  held  entitled  to  costs, 
as  prosecutors  of  an  Indictment 
for  not  repairing  a  highway,  re- 
moved by  certiorari ;— one  as  con- 
stable of  the  manor  within  which 
tlie  highway  lay ;  the  others  as 
parties  grieved,  they  having  used 
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At  to  certiorari. — By  tbe  above  SectUm  24^  It  is  ell* 
actedi  That  no  such  presentment^  nor  any  indictment  for 
any  such  default  or  offence,  shall  be  removed  by  certiorari 
or  otherwise  out  of  such  jurisdiction^  till  such  indict- 
ment or  presentment  be  traversed  and  jidgment  there- 
upon given,  except  where  the  duty  or  obligation  of  re- 
pairing the  said  highways,  causeways,  or  bridges  may 
come  in  question. 


It  has  been  decided,  however,  that  a  certiorari  pro 
rege  lies  before  traverse  ( a ).  In  this  case  it  was  con- 
tended, that,  notwithstanding  the  general  rule  that  the 
King  has  a  right  to  try  his  own  cause  in  whatever  Court 
he  pleases,  yet  in  the  present  instance  a  private  person 
is  the  real  prosecutor^  and  therefore  not  entitled  to  tUe 
same  privilege.  Sed  per  Cur:  *^  In  cases  of  this  sort, 
there  is  no  distinction  ;  and  the  words  till  the  indietmeni 
be  traversed,  shew  very  plainly  that  this  clause  was  not 
intended  to  take  away  a  certiorari  at  the  instance  of  the 
Crown ;  for  the  King  does  not  traverse.  It  was  calcu- 
lated only  to  prevent  the  defendants  from  bringing  a  cer- 
tiorari  for  the  purpose  of  delay." 

In  the  case  of  Rex  v.  The  Inhabitants  of  Taunton  Si. 
Mary  (&),  it  was  decided,  that  upon  an  jndiptment  against 


the  way  for  many  years  in  passing 
and  repassing  from  their  homes  to 
the  next  market-town,  and  being 
obliged,  by  reason  of  the  want  of 
repair,  to  take  a  more  circuitous 
route.  But  there  mu^t  be  some 
special  and  peculiar  injury  accru- 
ing to  the  prosecutor  from  the  ob- 
struction, besides  that  which  af- 
fects aH  the  ^ubjocts  in  comnoa 


with  him,  to  entitle  falm  to  ootta 
under  the  Act.  Re|L  «.  Incledoa, 
1  M.  &  S.  «68. 

(a)  Rex  0.  The  InfaabitaDts of 
Bodenham,  Cowp.  78^  and  tee 
Rex  V.  Farewell,  S  Strm.  It09; 
and  Rex  v.  The  Inhabitantf  pf 
Glace,  4  Burr.  S456. 

(6)3M.&S.465. 
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a  parish  for  not  repairing  a  highway,  the  right  to  repair 
may  come  in  question,  so  as  to  entitle  the  parish  to  re- 
move it  by  certiorari,  though  the  parish  plead  the  general 
issue  (  a  ) ;  for  the  right  to  repair  comes  incidentally  in 
question,  inasmuch  as  the  obligation  to  repair  arises  out 
of  the  inquiry  whether  it  be  a  public  highway.  In  this 
case  the  indictment  was  removed  by  certiorari,  upon  an 
affidavit  filed  by  the  defendants,  stating,  that  on  the  trial 
the  question  whether  the  parish  were  liable  to  repair, 
and  the  right  to  repair,  would  come  in  issue. 

In  the  case  of  Rex  v.  The  Inhabitants  of  Penegoes  and 
Machynlleth  (6),  after  the  trial  by  the  Quarter  Sessions 
of  an  indictment  and  judgment  pronounced  for  the  Crown, 
a  motion  was  made  in  K.  B.  for  a  writ  of  certiorari. 
But  this  the  Court  refused,  saying,  '^  The  defendants 
have  thought  proper  to  take  the  chance  of  succeeding  at 
the  Sessions.  They  ought  clearly  to  have  appUed  for  a 
certiorari  before  the  trial,  and  it  ought  not  to  issue  in 
this  late  stage  of  the  proceedings.  They  can  now  avail 
themselves  of  objections  to  the  indictment  by  writ  of 
error  only.** 

The  Court  may  award  costs  upon  indictment,  Sfc* — ^By 
Stat.  13  Geo.  3.  c  78.  s.  64,  It  shall  be  lawful  for  the 
Court  before  whom  any  indictment  or  presentment  shall 
be  tried  for  not  repairing  highways,  to  award  costs  to 
the  prosecutor,  to  be  paid  by  the  person  or  persons  so 
indicted  or  presented,  if  it  shall  appear  to  the  said  Court 
that  the  defence  made  to  such  indictment  or  presentment 
was  firivolous ;  or  to  award  costs  to  the  person  indicted 


(  a  )  See  ante,  p.  477,  as  to  Uie  (  6  )  1  B.  ^k  C.  149. 

effect  of  this  plea  by  tlie  parish. 
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or  presented,  to  be  paid  by  the  prosecutor,  if  it  shall 
appear  to  the  said  Court  that  such  prosecution  was 
vexatious. 

The  Statute  gives  only  to  the  Court  "  before  whom 
the  indictment  is  tried"  power  to  award  costs.  Therefore, 
where  an  indictment  for  not  repairing  a  road,  was  re-' 
moved  into  the  Court  of  K.  B.  by  certiorari,  and  went 
down  to  trial  at  the  Assizes,  when  the  defendants  were 
acquitted  for  want  of  prosecution,  the  Court  considered 
that  they  were  not  empowered  to  award  costs,  but  that 
the  application  should  have  been  made  to  the  Judge  at 
Nisi  Prius  ( a ). 

Where  upon  an  indictment  for  not  repairing  a  way, 
removed  by  the  prosecutor,  the  Judge  at  Nisi  Prius  cet" 
tifies  that  the  defence  was  frivolous,  the  prosecutor  shall 
have  his  costs,  notwithstanding  the  defendant  may  have 
obtained  a  rule  nisi  to  arrest  the  judgment.  Where  the 
judge  certifies,  it  is  tantamount  to  awarding  costs ;  for  the 
Judge  at  Nisi  Prius  cannot  strictly  adjudge  them ;  that 
must  be  done  by  a  collateral  act  in  the  Court  above  ( 6  ). 

In  the  case  of  Rex  v.  Cammerell  and  EUis  ( c ),  it  was 
decided,  that  the  Court  of  Quarter  Sessions  before  whom 
a  parish  is  acquitted,  upon  the  trial  of  an  indictment  for 
not  repairing  a  highway,  may,  by  their  order,  award  C. 
and  E.  to  pay  costs  to  the  parish,  although  the  names  of 
C.  and  £.  be  not  on  the  back  of  the  indictment,  and 
although  the  indictment  originated  in  a  presentment  of 

(  a  )  Rex  0.  The  Inhabitants  of  See   Rex    r.  The   iDbabitants  of 

Chadderton,  a  T.  R.  ^74.  Clillon,  6  T.  R.  34^*.  S.  P. 

(  h  )  Kex  r.  The  liihal>itant£  of  (  c  )  4  M.  6c  S.  «03. 
St.  John,  Margate,  d  M.  X  S.  130. 
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A.  ami  B.  constables,  whose  names  are  on  the  indict- 
ment ;  and  it  is  sufficient,  if  the  order  is  intituled  as  in 
the  prosecution  by  C.  and  £.,  without  shewing  iiirther 
that  C.  and  £.  are  prosecutors ;  neither  need  it  appear 
on  the  face  of  the  order,  that  the  indictment  was  tried, 
if  that  appear  by  the  record  of  the  proceedings ;  and  the 
order  is  good  in  form  if  it  be  for  the  payment  of  the 
costs  to  the  solicitor  of  the  parish. 

It  hath  been  determined,  that  if  a  person  indicted  for 
not  repairing  a  road  ratione  tenurce  be  convicted,  the 
Court  will  not  inflict  a  small  fine  on  a  certificate  of  the 
road  being  repaired,  until  the  prosecutor's  costs  are 
paid  (a). 

As  to  expences  where  inhabitants  agree  to  prosecute 
HT  defend  any  indictment . — By  Stat.  13  Geo.  3.  c.  78» 
8.  65,  If  the  inhabitants  of  any  parish,  township,  or 
place,  shall  agree,  at  a  vestry  or  public  meeting  ( 6 ),  to 
prosecute  any  person  by  indictment  (c),  for  not  repair- 
ing any  highway  within  such  parish,  township,  or  place, 
which  they  apprehend  such  person  was  obliged  by  law 
to  repair,  or  for  committing  any  nuisance  upon  any  high- 
ways;  or  shall  agree  at  such  vestry  meeting  to  defend 
any  indictment  or  presentment  preferred  against  any  such 
parish,  township,  or  place,  it  shall  be  lawful  for  the  sur- 
veyor of  such  parish,  township,  or  place,  to  charge  in 
his  account  the  reasonable  expences  incurred  in  carrying 
on  or  defending  such  respective  prosecutions,  afler  the 
same  shall  have  been  agreed  to  by  such  inhabitants  at  a 


(  «  )  Rex  v..  WLngfieid,  i  W.  Bla.        convening  such  meeting. 
602*  ( <? )  See  Forms  of  Indictment, 

(^)  See  ante,  p.  177,  as  to  the         Appendix,  No.  L. 
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vestry  or  public  meeting,  or  aUowed  by  a  justice  of  the 
peace  within  the  limit  where  such  highways  shall  be; 
which  expencesy  when  so  agreed  to  or  allowed,  shall  be 
paid  by  such  parish,  township,  or  place,  out  of  the  fines, 
forfeitures,  compositions,  payments,  and  assessments  aa*- 
thorized  to  be  collected  and  raised  by  virtue  of  this  Act. 

Application  of  fines  for  nonrepair. — By  Siai.  18  Greo.  8. 
c.  78.  s.  47,  No  fine,  issue,  penalty,  or  forfeiture,  for  not 
repairing  the  highways,  or  not  appearing  to  any  indict- 
ment or  presentment  for  not  repairing  the  same,  shaU 
hereafter  be  returned  into  the  Court  of  Exchequer,  or 
other  Court,  but  shall  be  levied  by  and  paid  into  the 
hands  of  such  person  or  persons,  residing  in  or  near  the 
parish,  township,  or  place  where  the  road  shall  lie,  as 
the  Court  imposing  such  fines,  issues,  penalties,  or  for- 
feitures, shall  order  and  direct,  to  be  applied  towards 
the  repair  and  amendment  of  such  highways;  and  the 
person  or  persons  so  ordered  to  receive  such  fine,  shall 
and  is  hereby  required  to  receive,  apply,  and  account  for 
the  same,  according  to  the  direction  of  such  Court,  or  in 
default  thereof  shall  forfeit  double  the  sum  received. 

How  fines  and  penalties  are  to  be  levied  on  a  parish^ 
By  the  same  Section^  If  any  fine,  issue,  penalty,  or  for- 
feiture to  be  imposed  on  any  such  parish,  township,  or 
place,  for  not  repairing  the  highways,  or  not  appearing 
as  aforesaid,  shall  hereafter  be  levied  on  any  one  or  more 
of  the  inhabitants  of  such  parish,  township,  or  place, 
then  such  inhabitant  or  inhabitants  shall  and  may  make 
his  or  their  complaint  to  the  justices  of  the  peace  at  their 
special  Sessions;  and  the  said  justices  are  hereby  em- 
powered and  authorized,  by  warrant  under  their  hands 
and  seals,  to  cause  a  rate  to  be  made,  according  to  the 
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fimn  and  manner  herein  last  before  prescribed  (a),  for 
the  reimbursing  such  inhabitant  or  inhabitants  the  monies 
so  levied  on  him  or  them  as  aforesaid ;  which  rate  so 
made,  and  confirmed  by  any  two  justices,  shall  be  col- 
lected and  levied  by  the  surveyor  of  the  highways  of 
such  parish^  township,  or  place  so  presented  or  indicted 
as  aforesaid;  and  the  said  surveyor  shall,  within  one 
month  next  after  the  making  and  confirming  the  rate 
aforesaid,  collect,  levy,  and  pay  unto  such  inhabitant  or 
inhabitants  the  money  so  levied  on  him  or  them  as  afore- 
said. 

An  application  under  the  above  clause  for  a  rate  to 
reimburse  the  inhabitants  of  a  parish,  on  whom  a  fine 
for  the  non-repair  of  a  highway  has  been  levied,  ought 
to  be  made  within  a  reasonable  time  after  such  levy,  so 
that  it  may  be  prior  to  any  material  change  of  inhabitants ; 
therefore  the  Court  of  K.  B.  refused  a  mandamus  to  the 
justices  to  make  such  a  rate  after  an  interval  of  eight 
years,  though  appUcations  had  been,  from  time  to  time, 
made  to  the  magistrates  below,  who  had  declined  to  make 
the  rate,  on  the  ground  that  the  parish  at  large  had  been 
improperly  indicted  and  convicted,  and  though,  so  lately 
as  the  year  before  the  application,  the  magistrates  had 
ordered  an  account  to  be  taken  of  the  quantum  expended 
upon  the  repairs  out  of  the  money  levied  (6). 

As  to  the  recovery  and  application  of  penalties ^  for^' 
feitures,  ^c.—By  Stat.  13  Geo.  8.  c.  78.  s.  72,  All  pe- 
nalties and  forfeitures  by  this  Act  imposed  for  any  of- 
fence against  the  same,  and  all  costs  and  charges  to  be 


(a)  By  Section  45.    See  ante,  (6)  Rex    v.   The  Juftleet^  of 

page  161.  LtncMhire,  if  Eut,366. 
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allowed   and  ordered  by  the  authority  of  this  Act   (the 
manner  of  levyhig  and  recovering  of  which  is  not  hereby 
otherwise   particularly  directed )  shall  be  levied  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  otEbnder 
or  person  liable  or  ordered  to  pay  the  same  respectively, 
by  warrant  ( a )  under  the  hand  and  seal  of  some  justice 
of  the  peace  for  the  limit  where  such  ofience,  neglect,  or 
default  shall  happen,  or  such  order  for  payment  of  such 
costs  or  charges  shall  be  made,  rendering  the  overplus  of 
such  distress  ( if  any  be )  to  the  party  or  parties,  after 
deducting  the  charges  of  making  the  same ;  which  war- 
rant such  justice  is  hereby  empowered  and  required  to 
grant,  upon  conviction  of  the  ofiender,  by  confession,  or 
upon  the  oath  of  one  or  more  credible  witness  or  wit- 
nesses, or  upon  order  made  as  aforesaid : — ^And  the  pe- 
nalties and  forfeitures,  when  so  levied,  shall  be  paid,  the 
one  half  to  the  informer,  and  the  other  half  to  the  sur- 
veyor of  the   highway  where  such  offence,  neglect,  or 
default  shall  happen,  to  be  applied  towards  the  repair 
thereof,  unless  otherwise   directed  by  this  Act ;'  but  in 
case  the  surveyor  shall  be  the  informer,  then  the  whole 
shall  be   employed    towards    the  repair  of  such   high- 
way : — And  in  case  such  distress  cannot  be  found  ( A ), 
and   such  penalties   and   forfeitures,    or  the  said   costs 
and    charges   shall  not    be   forthwith  paid,   it    shall  be 
lawful    for  such  justice,    and    he  is  hereby  authorized 
and  required,  by  warrant  under  his  hand  and  seal(c), 
to  commit    such    offender    or  offenders,   or  person   or 
persons    liable    to  pay  the   same    respectively,    to  the 
common  gaol  or  house  of  correction,  of  the  limit  where 
the   offence  shall  be  committed,  or  such  order  as  afore- 


(  a  )  See  Form»,  Appendix,  No.  LVI.  to  LX.  iodosiye. 
{b)  8ec  Form  of  Return,  Appendix,  No.  LXI. 
(  c)  See  Form,  Appendix,  No.  LXII* 
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said  shall  be  made,  for  any  time  not  exceeding  three 
months,  unless  the  said  penalty,  forfeiture,  costs  and 
charges  shall  respectively  be  sooner  paid  : — And  if  such 
offender  or  offenders,  or  person  or  persons  liable  or 
ordered  to  pay  the  same  respectively,  shall  live  out  of 
the  jurisdiction  of  the  justice  hereby  authorized  to  grant 
such  warrant,  it  shall  be  lawful  for  any  justice  of  the 
peace  of  the  limit  wherein  such  person  shall  inhabit,  and 
every  such  justice  is  hereby  required,  upon  request  to 
him  for  that  purpose  made,  and  upon  a  true  copy  of  the 
conviction  whereby  such  forfeiture  or  penalty  was  in- 
curred, and  of  the  order  for  the  payment  of  such  costs 
and  charges,  produced  and  proved  by  a  credible  vntness 
upon  oath,  by  warrant  under  his  hand  and  seal,  to  cause 
the  penalty  or  forfeiture  mentioned  in  such  conviction, 
and  the  costs  and  charges  mentioned  in  such  order,  or  so 
much  thereof  as  shall  not  have  been  paid,  to  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  such 
offender  or  offenders,  or  person  or  persons  liable  or  or- 
dered to  pay  the  same  respectively  as  aforesaid ;  And  if 
no  sufficient  distress  can  be  had,  to  commit  such  offender 
or  offenders,  or  person  or  persons  liable  as  aforesaid,  to 
the  common  gaol  or  house  of  correction  of  such  limit, 
for  the  time  and  in  manner  aforesaid. 

But  by  Section  73,  it  is  provided.  That  no  warrant  of 
distress,  unless  otherwise  directed  by  this  Act,  shall*  be 
issued  for  levying  any  penalty  or  forfeiture,  costs  or 
charges,  until  six  days  after  the  offender  shall  have  been 
convicted,  and  an  order  made  and  served  upon  him  or 
her  for  the  payment  thereof. 

By  Section  74,  Every  prosecutor  or  informer  may,  at 
his  election,  sue  for  and  recover  any  forfeiture  or  pe- 
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nalty  imposed  by  this  Act,  which  shall  amount  to  the 
sum  of  40s.  or  upwards  ( the  manner  of  recovery  thereof 
not  being  particularly  directed  by  this  Act),  either  in 
the  manner  hereinbefore  directed,  or  by  action  at  law  to 
be  brought  by  such  informer  or  prosecutor  in  any  of  his 
Majesty's  Courts  of  Record,  in  manner  following:  (that 
is  to  say  ),  where  any  person  shall  be  liable  to  any  such 
pecuniary  penalty,  it  shall  be  lawful  to  sue  for  and  re* 
cover  the  same  by  action  of  debt,  in  which  it  shall  be 
sufficient  to  declare,  that  the   defendant  is  indebted  to 

the  plaintiff  in  the  sum  of ,  being  forfeited  by  an 

Act  passed  in  the  13th  year  of  the  reign  of  his  present 
Majesty  [  Geo.  3.  ]  intitled  "An  Act  to  explain,  amend, 
and  reduce  into  one  Act  of  Parliament,  the  Statutes  now 
in  being /or  the  amendment  and  preservation  of  the  public 
highways  within  that  part  of  Great  Britain  called  Eng- 
land, and  for  other  purposes:^*  and  the  plaintiff,  if  he 
recovers  in  any  such  actions,  shall  have  double  costs. 

By  Section  75,  it  is  provided.  That  there  shall  not  be 
more  than  one  recovery  for  the  same  offence ;  and  that 
ten  days'  notice  in  writing  be  given  to  the  party  offending^ 
previous  to  the  commencement  of  such  actions ;  and  that 
the  same  be  brought  and  commenced  within  one  calendar 
month  after  the  offence  for  which  such  action  is  brought 
shall  have  been  committed. 

« 

By  Section  76,  it  is  also  provided.  That  no  conviction 
shall  be  had  or  made  by  virtue  of  this  Act,  unless  upon 
confession  of  the  party  accused,  or  upon  the  oath  of  one 
or  more  credible  witness  or  witnesses,  or  upon  the  view 
of  a  justice  of  the  peace,  in  the  cases  before-mentioned. 

• 

By  Section  78,  it  is  enacted.  That  where  any  distress 
shall  be  made  for  any  sum  or  sums  of  money  to  be  levied 
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by  ▼irtue  of  this  Act,  the  distress  itself  shall  not  be 
deemed  unlawful,  nor  the  party  or  parties  making  the 
same  be  deemed  a  trespasser  or  trespassers,  on  account 
of  any  default  or  want  of  form  in  any  proceedings  re- 
lating thereto ;  nor  shall  the  party  or  parties  distraining 
be  deemed  a  trespasser  or  trespassers  ab  initio^  on  ac- 
count of  any  irregularity  which  shall  be  afterwards  done 
by  the  party  or  parties  distraining ;  but  the  person  or 
persons  aggrieved  by  such  irregularity,  may  recover  full 
satisfaction  for  the  special  damage,  in  an  action  on  the 
case. 

But  by  Section  79,  it  is  provided.  That  no  pldntiff  or 
plaintiffs  shall  recover  in  any  action  for  any  irregularity, 
trespass,  or  wrongful  proceedings,  if  tender  of  sufficient 
amends  shall  be  made  by  or  on  behalf  of  the  party  or 
parties  who  shall  have  committed,  or  cause  to  be  com- 
mitted, any  such  irregularity,  trespass,  or  wrongful  pro- 
ceedings, before  such  action  brought: — ^And  in  case  no 
such  tender  shall  have  been  made,  it  shall  be  lawful  for 
the  defendant  in  any  such  action,  by  leave  of  the  Court 
where  such  action  shall  depend,  at  any  time  before  issue 
joined,  to  pay  into  Court  such  sum  of  money  as  he  or 
they  shall  see  fit,  whereupon  such  proceedings  or  orders 
and  judgments  shall  be  had,  made,  and  given  in  and  by 
such  Court,  as  in  other  actions  where  the  defendant  is 
allowed  to  pay  money  into  Court, 

Property  to  be  laid  in  surveyor  generally. — By  Stai, 
7  Geo,  4,  c.  64.  s,  16,  In  any  indictment  or  information 
for  any  felony  or  misdemeanor,  committed  on  or  with  re- 
spect to  any  materials,  tools,  or  implements  provided  for 
any  highway,  otherwise  than  by  the  trustees  of  any  turn- 
pike  road,  it  shall  be   sufficient  to    aver  that  any  such 

K  K 
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things  are  the  property  of  the  surveyor,  and  it  ahaU  not 
be  necessary  to  specify  the  name  of  such  snnreyor. 

At  to  wilnessesy  ^c.—Bj  Stat.  16  Geo.  3.  c  7&  a.  68, 
The  sorveyor  of  any  parish,  township,  or  place  shall  be 
deemed  in  all  cases  a  competent  witness,  in  all  matters 
relative  to  the  execution  of  this  Act,  notwithstanding  hia 
salary  may  arise  in  part  from  the  fijrfintuies  and  penaltiea 
hereby  inflicted. 

And  by  Section  76,  Any  inhabitant  of  any  parish* 
township,  or  place,  in  which  any  offence  shall  be  comr 
mitted,  contrary  to  this  Act,  shaU  be  deemed  a  com- 
petent witness,  notwithstanding  his  or  her  being  an  in- 
habitant of  such  parish,  township,  or  place. 

But  the  testimony  of  an  inhabitant  is  not  valid  evidenee 
in  proceedings  for  the  non-repair  of  a  way  (  a  )• 

Justices  to  administer  oaths. — By  Stat.  IS  Geo.  3.  c*  78. 
a.  77,  it  is  enacted,  That  it  shall  be  lawful  for  any  jus- 
tice of  the  peace  to  administer  an  oath  to  any  witness  or 
witnesses,  or  other  person  or  persons,  for  the  better 
discovery  and  execution  of  the  several  matters  or  things 
hereinbefore  authorized  or  directed  to  be  exaouned,  in- 
quired into,  or  performed  by  such  justice. 

Power  of  appeal. — By  Stat.  13  Geo.  3.  c.  78.  s.  80,  it 
.is  enacted.  That  if  any  person  shall  think  himself  or 
herself  aggrieved  by  any  thing  done  by  any  justice  or 
justices  of  the  peace,  or  other  person,  in  the  execution 
of  any  of  the  powers  given  by  this  Act,  and  for  which 
no  particular  method  of  relief  hath  been  already  «p- 
.  pointed,  every  such  person  may  appeal  to  the  justices  of 
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die  peace  at  any  General  Qnavter  Sessions  of  the  peace, 
to  be  held  for  the  limit  wherein  the  eause  of  such  com- 
plaint shall  arise ;  such  appellant  giving,  or  causing  to  be 
given,  notice  in  writing  ( a  )  of  his  or  her  intention  to  bring 
such  appeal,  and  of  ^  matter  thefeof^  to  the  justice 
or  other  person  or  persons  against  whom  snch  compkmt 
shall  be  made,  within  six  days  after  the  cause  of  such 
complaint  avoso,  and  within  four  days  after  such  notice, 
entering  into  recognisance  before  some  justice  of  the 
peace  within  such  Kmit,  with  one  sufficient  surety,  con- 
ditioned to  try  such  appeal  at,  and  abide  the  order  o( 
and  pay  such  costs  as  shaU  be  awarded  by  the  jusdces 
at  such  Quarter  Sessions s — And  every  justiceof  the  peace 
and  other  person,  having  received  notice  of  such  appeal 
as  aforesaid,  shall  return  idl  proceedings  whatsoever  had 
before  them  respectively,  touching  the  matter  of  such 
appeal,  to  the  said  justices  at  their  General  Quarter  Ses- 
sipn^  aforesaid,  on  pain  of  forfeiting  £5  for  every  such 
neglect : — ^And  the  said  justices  at  such  Sessions,  upon 
due  proof  of  such  notice  being  given  as  aforesaid,  and  of 
the  entering  into  such  recogniiEimce,  shall  hear  and  finally 
determine   the  causes  and  matters  of  such  appeal  in  a 
summary  way,  and  award  sudi  costs  to  the  parties  ap* 
pealing  or  appealed  against,   as  they  the  said  justices 
shaU  think  proper,  to  be  levied  and  recovered  as  herein- 
before directed;  and  the  determination  of  such  Qnartar 
Sessions  shall  be  final  and  conclusive  to  all  intents  and 
purposes: — Provided  that  no  such  appeal  shall  be  made 
against  any  conviction  for  any  penalty  or  forfeiture  in- 
curred by  virtue  of  this  Act,  unless  the  person  convicted 
shall,  at  the  time  of  such  conviction,  if  he  or  she  shaH 
be  then  present,  if  not,  within  six  days  after,  give  notice 
of  his  or  her  intention  to  appeal,  and  at  the  same  time 

(  a  )  See  Forni,  Appendh,  No.  LXIII. 
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enter  into  recognizancey  with  sufficient  surety,  lo  pajr 
such  penalty  or  forfeiture,  in  case  such  convictkni  shall 
be  affirmed  upon  such  appeal;  and  upon  his  or  her 
giving  such  security,  the  further  proceeding  for  such  pe« 
nalty  or  forfeiture  shall  be  suspended  until  such  appeal 
shall  be  heard  and  determined. 

It  is  decided,  that  parties  aggrieved  by  the  appoinU 
ment  of  a  surveyor  are  empowered  to  appeal  to  the 
Quarter  Sessions,  under  the  above  clause  (a).  But  no 
such  appeal  lies  against  the  passing  of  the  surveyor^a 
accounts,  as  another  mode  of  proceeding  relative  thereto 
is  directed  by  the  48th  section  {by 

'  In  a  kte  case  (c ),  a  rule  was  obtained  for  a  mandamus 
to  the  justices  of  Devon,  to  receive  an  appeal  against  a 
distress  for  non-payment  of  a  sum  assessed  under  the 
Highway  Act.   The  party  assessed  having  refused  to  pay, 
a  warrant  of  distress  was  signed  and  granted  by  two 
justices  on  the  4th  of  December,  which  was  executed 
on  the  12th ;  the  party  thereupon  gave  notice  of  appeal 
within  six  days  after  the  12th  of  December.      The  Ses* 
sions  dismissed  the  appeal,  being  of  opinion  that  notice 
ought  to  have  been  given  within  six  days  after  the  dtUe  of 
the  warrant,  not  the  execution  of  it     It  was  contended 
against  the  motion,  that  the  notice  whicli  was  directed 
to  be  given  **  within  six  days  after  the  cause  of  complaint 
arose,**  must  mean,  six  days  after  the  date  of  the  war- 
rant, which  was   the   cause  of  complaint,  not  the  levy, 
which  was  only  consequent  upon  it.     It  was  also  objected, 
that  the  notice  merely  stated  a  distress  was  made,  with- 
out disclosing  the  grounds.    Sedper  Lord  EUenborough, 


(a)  Rex  r.  The  Justices  of  St.  (  A)  See  ante,  p.  Iff. 

Albao^s,  3  B.  &  C.  69B  i  md  ante,  (<)  Res  «,    The   Joiticci  a( 

p.  1 1 1 ,  I>«^fm^  VK* Sk. &. 41U 
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C.  J,  *^  Suppose  notice  of  action  against  a  magistrate  for 
taking  goods,  would  it  not  be  sufficient  to  state  that  he 
had  taken  the  goods  under  a  warrant,  and  that  the  party 
intended  to  bring  an  action  thereupon  ?  The  anus  lies 
on  the  other  side  to  shew  the  legality  of  the  distress ;  the 
party  aggrieved  need  not  enter  into  a  special  argument 
in  his  notice :  if  he  point  out  the  matter  of  the  appeal, 
it  will  be  sufficient  without  assigning  special  causes  on 
which  perhaps,  he  might  be  turned  round.  Then  as  to 
the  time,  the  party  appealing  was  within  six  days  after  he 
was  actually  damnified.  It  is  not  necessary  he  should 
appeal  on  the  warrant ;  for  non  liquet  that  it  will  be  pro- 
ceeded upon/*    And  the  rule  was  made  absolute. 

Proceedings  not  to  be  quashed  for  want  of  fonrm^  09^ 
removed  by  certiorari. — By  Stat.  13  Geo.  3.  c.  78.  s.  80, 
No  proceedings  to  be  had  or  taken  in  pursuance  of  this 
Act,  shall  be  quashed  or  vacated  for  want  of  form,  or 
removed  by  certiorari,  or  any  other  writ  or  process 
whatsoever  ( except  as  hereinbefore  mentioned  )  into  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  any 
kw  or  statute  to  the  contrary  notwithstanding. 

Yet  if  the  justices,  under  pretence  of  the  jurisdiction 
given  them  by  the  Statutes,  take  upon  them  to  do  a 
thing  manifestly  exceeding  their  authority  (  as  where  the 
Court  of  Quarter  Sessions  received  an  appeal  against 
the  passing  of  the  surveyor's  accounts,  which  they  are 
not  permitted  to  do),  the  proceedings  may  be  removed 
by  certiorari  into  the  King's  Bench,  and  there  quash- 
ed (a). 


(a)  See  1  Hawk.  P.  C.  76.  5  T.  R.  6f9  ;  and  Rex  v. The  Jof- 
s.  S14  i  and  Rex  o.  The  Jnstices  ticet  of  Somenetshire,  5  B.  6(  C 
of  the  West  Riding  of  Yorkihire,       816. 
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And  where  the  proeeeutor  had  6id«rged  ih6  ruU  fbr 
shewitig  cause  why  the  order  should  not  be  Quashed,  the 
Court  of  K*  B.  held  that  he  waH  thereby  prechidtd  from 
ol]|jectuig  to  the  issuing  of  the  certiorari  («)• 

In  the  t9^  oiRex  v.  The  JuiHcts  iff  Si.  AIban'9{b), 
the  Counsel  for  the  CroWn  contended,  thikt  where  an  ap- 
peal is  not  given  a  certiorari  stiQ  lies,  as  the  certiorari 
is  taken  away  by  a  subsequent  part  of  the  dause  irhidi 
gives  the  power  of  appeal.  And  they  cited  the  cases  of 
Bex  V.  7%e  Justices  of  the  West  EUimg  of  Yorkshire, 
and  Rex  v.  Mitchell  (c).  Those  cases,  however^  do 
not  give  the  slightest  colour  to  the  Argtun^ht  which  they 
were  quoted  as  supporting.  And  Abbott,  C.J.  was  of 
opinion  that  the  argument  itself  Was  untenable. 

Limitation  and  mode  <tf  proiecutifig  actions. — By  Stai. 
13  Geo.  3k  ei  78*  s.  81,  If  any  action  or  suit  shall  be 
commenced  Against  any  person  Or  persons  for  Any  thing 
done  or  acted  in  pursuance  of  this  Act,  then  and  in  every 
such  cas^  such  action  or  suit  shall  be  commenced  or 
prosecuted  within  three  calendar  months  after  the  fiiet 
committed,  and  not  afterwards ;  and  the  same  and  every 
such  action  or  suit  shall  be  brought  within  the  coiinty 
where  the  fact  was  committed^  and  not  elsewhere ;  and 
the  defendant  or  defendants  in  every  such  action  or  stdt, 
shall  and  may  plead  the  general  issue,  and  give  this  Act 
and  the  special  matter  in  evidence,  at  any  trial  to  be 
had  thereupon,  and  that  the  same  was  done  in  pursuance 
and  by  the  authority  of  this  present  Act : — And  if  die 
same  shall  appear  to  have  been  so  done,  or  if  any  siidi 
action  or  suit  shall  be  brought  after  the  time  limited  for 


(  o  )  Rex  V,  HarUboro,  s  Burr.  (  6 )  3  B.  &  C.  696. 

745.  (  c  )  5  T.  R.  6S9  and  701. 
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bringing  the  same^  or  be  brought  or  laid  in  any  other 
place  than  as  before  mentioned,  then  the  jury  shall  find, 
for  the  defendant  or  defendants;  or  if  the  plaintiff  or 
plaintiffs  shall  become  nonsuit  or  discontinue  his,  her, 
or  their  action,  after  the  defendant  or  defendants  shall 
have  appeared,  or  if  upon  demurrer,  judgment  shall  be 
given  against  the  plaiudff  or  plaintiffs,  the  defendant  or 
defendants  shall  and  may  recover  treble  costs,  and  have 
the  like  remedy  for  the  recovery  thereof,  as  any  defendant 
or  defendants  hath  or  have  in  any  other  cases  by  law. 

In  die  case  of  Roberts  v.  Read  and  others  (a  ),  it  ap- 
peared that  the  surveyors  of  the  highways,  in  the  exe- 
cution of  their  office,  had  undermined  a  wall  adjoining 
to  the  highway,  but  which  did  not  fall  till  more  than 
three  months  afterwards ;  and  the  Court  of  K.  B.  held^ 
that  the  surveyors  were  subject  to  an  action  on  the  case 
for  the  consequential  injury,  if  brought  within  three 
months  after  the  falling  of  the  walL 

And  in  Sutton  v.  Clarke  (6),  it  was  observed  by  Gibbs, 
C*  J.  that  the  case  of  Roberts  v.  Read,  let  the  plaintiff 
loose  from  the  very  great  difficulty  imposed  by  the  words 
(which,  it  might  be,  were  very  absurd  and  unjust)  of 
making  the  act  done,  and  not,  as  in  the  Stat,  21  Jac.  2* 
c.  16,  the  cause  of  the  action,  the  criterion  of  the  time. 
The  Court  of  K.  B.  had  got  over  that  difficulty,  and  at- 
tained the  justice  of  the  case;  he  should  have  had  great 
difficulty  in  coming  to  that  decision,  but  thought  the  Court 
ought  not  to  recede  from  it,  because  it  favored  the  attain- 
ment of  justice*  But  in  this  case  the  Court  ultimately 
refrained  from  expressing  any  opinion  upon  this  very  im- 
portant question. 

(« )  16  East,  S15.  ( 6  )  See  dTamit  40,  note  ^. 
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In  the  case  of  Boothbtf  v.  Morion  (a),  however,  where 
the  surveyor  to  certain  drainage  commissioners  had  cut 
a  ditch  of  unusual  width  and  depth,  and  thrown  the 
soil,  &c.  on  the  land  of  the  plaintiff,  whereby  his  crop  of 
cole-seed  was  spoiled,  and  some  of  his  sheep  drovmed ; 
and  it  appeared  that  the  ditch  was  dug  about  a  year 
before  the  commencement  of  the  action,  but  the  sheep 
were  drowned  and  the  crop  spoiled  within  six  months 
of  such  commencement  (which  was  the  period  of  limi- 
tation fixed  by  the  Act ) :  It  was  held  that  the  action 
ought  to  have  been  brought  within  six  months  from  the 
digging  of  the  ditch.  It  is  difficult  to  reconcile  this 
decision  with  that  in  the  case  of  Roberts  v.  Read. 

I  shall  conclude  with  the  following  observations  as  to 
the  nature  of  this  kind  of  legislative  protection,  which 
are  made  by  Mr,  Justice  Bayley  in  the  case  of  Cook  v« 
Leonard  (6) :  He  says,  '^  Where  a  Statute  gives  protection 
to  persons  acting  in  execution  or  in  pursuance  of  it,  aD 
persons  acting  under  its  provisions  are  entitled  to  that 
protection,  although  they  exceed  their  authority  by  so 
doing.  There  must,  however,  be  some  limits  to  that 
rule,  and  it  seems  to  me  that  there  are  cases  which  war- 
rant this  distinction.  If  an  officer  does  any  act,  part  of 
which  is  and  part  of  which  is  not  authorized  by  the  Sta- 
tute ;  or  if  a  magistrate  acts  in  a  case  which  his  general 
character  authorizes  him  to  do,  the  mere  excess  of  au- 
thority in  either  case  does  not  deprive  the  officer  or 
magistrate  of  that  protection  which  is  conferred  upon 
those  who  act  in  execution  of  it ;  but  where  there  is  a 
total  absence  of  authority  to  do  any  part  of  that  which 
has  been  done,  the  party  doing  the  act  is  not  entitled  to 
that  protection.'* 

■    I        ■       ■  — ' 

(  «  )  5  B.  &  B.  S59.  (6  }  See  6  B.  &  C.  96& 
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Section   III. 

As  to  nuisances  and  annoyances  under  the  Turnpike  Acts. 

First  :  What  nuisances  and  annoyances  are  prohibited 

by  the  Turnpike  Acts. 

Using  railway-carts. — By  Stat.  4  Geo.  4.  c.  95.  s.  16, 
A  penalty  is  inflicted  for  using  carriages,  made  for  rail- 
ways or  tram  roads,  upon  a  turnpike  road  (a). 

Making  encroachments  upon  or  working  injury  to  the 
road,  or  causing  annoyances  to  the  passengers,  SfC. — By 
Stat.  3  Greo.  4.  c.  1S6.  s.  118,  If  any  person  shall  make^ 
or  cause  to  be  made,  any  dwelling-house  or  other  build-v 
ing,  or  any  hedge  or  other  fence  on  or  at  the  sides  of  any 
turnpike  road,  in  such  manner  as  to  reduce  the  breadth 
or  confine  the  limits  thereof,  or  shall  fill  up  or  obstruct 
any  ditch  at  the  side  thereof; — or  shall  make  or  cause  to, 
be  made  any  dwelling-house  or  other  building,  or  any 
hedge  or  other  fence  on  any  common  or  waste  land  on 
the  side  or  sides  of  any  turnpike  road,  within  the  dis- 
tance of  thirty  feet,  if  within  three  miles  of  any  market^ 
town,  or  if  beyond  that  distance,  within  twenty-five  feet 
from  the  middle  or  centre  thereof  (£  ); — or  shall  make  any 
drain,  gutter,  sink,  or  water-course  across,  or  otherwise 
break  up  or  injure  the  surface  of  any  turnpike  road,  or 
of  any  part  thereof; — or  shall  plough,  harrow,  or  break 
up  the  soil  of  any  land,  or  ground,  or  in  ploughing  or  har^ 
rowing  the  adjacent  lands,  shall  turn  his  or  their  plough 


(  «  )  See  thit  clause,  ante,  page        what  is  considered  tbe  centre  of 
51S.  tlie  road. 

( 6 )  See  ante,  page  313,  as  to 
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or  harrow  in  or  upon  any  land  or  ground  within  the  dis- 
tances aforesaid  from  the  middle  or  centre  of  any  turnpike 
road  made  or  to  be  made,  or  make  any  other  encroach- 
ment on  any  turnpike  road  within  the  distances  aforesaid 
from  the  middle  or  centre  thereof; — every  person  so  of- 
fending shall  forfeit,  for  every  such  offence^  40r.  to  su^h 
person  as  shall  make  information  of  the  same ;  and  it  shall 
be  lawful  for  the  trustees  who  have  tlie  care  of  any  such 
roadi  to  cause  such  dwelling-house  or  other  buildings 
hedgCj  ditch  or  fence,  drain,  sink,  water-course,  gutter, 
or  other  encroachment  to  be  taken  down  or  filled  up,  or 
where  any  ditch  shall  be  filled  up  or  obstructed,  to  be 
opened  and  cleansed,  at  the  expence  of  the  person  or  per- 
sons to  whom  the  same  shall  belong: — And  it  shall  be 
lawftd  for  any  one  or  more  justice  or  justices  of  the  peace 
of  the  county  where  such  ofience  shall  be  committed, 
upon  proof  thereof  to  him  or  them  made  upon  oath,  to 
levy  as  well  the  expences  of  taking  down  or  filling  up,  or 
cleansing  such  dweUing-house  or  other  building,  hedges, 
ditches,  drains,  or  other  encroachments  as  aforesaid,  as 
ihe  several  and  respective  penalties  hereby  imposed,  by 
distress  and  sale  of  the  offender's  goods  and  chattels^ 
rendering  the  overplus  (if  any)  to  the  owner  on  demand. 

By  Stat.  S  Geo.  4v  c.  1^  s.  1 19,  A  penalty  of  any  sumi 
not  exceeding  «f  10,  is  imposed  upon  persons  damaging 
mile-stones,  guide-posts,  or  boundary  stones  (a). 

By  Siat,  4  Geo.  4,  c.  95.  s.  72,  If  any  person  or  ppr-: 
sons  whomsoever  shall  wilfully  pull  down,  break,  injure, 
or  damage  any  table  of  toUs  put  up  or  fixed  at  any  toll- 
gate  or  bar  on  any  part  of  any  turnpike  road^  or  wilfully 


(  a )  See  this  clause,  ante,  p.  530. 
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or  designedly  ddfate  or  obliterate  any  of  the  inscriptionsi 
letteliBi  figures,  or  marks  thereon ; — or  if  any  person  or 
persons  shall  wilfully  pull  up,  dirow  down,  break,  i^jur^^ 
or  damage  any  posts,  rails,  or  fences  placed  or  to  be  placed 
or  put  up  by  order  of  any  trustees  of  any  turnpike  road» 
or  thei^  surveyor  or  surveyors,  either  by  the  side  or  sides 
of  such  road,  or  at  or  near  to  any  pit  or  quarry  which  shall 
be  used,  opened^  or  made,  for  the  getting  of  stones,  gravely 
or  other  materials  for  the  purposes  thereof^  in  order  to 
prevent  accidents;— -or  if  any  person  or  persons  shall  wil«> 
fully  cause  any  damage  or  injury  to  be  done  to  any  bridge^ 
arch,  wall,  or  other  building  or  erection  to  be  set  up  or 
erected  by  virtue  of  any  Act  on  any  part  of  any  turnpike 
road,  or  by  the  side  or  sides  thereof; — or  if  any  person 
or  persons  shall  cast  or  throw  any  earth,  or  rubbish,  or 
other  matter  or  thing,  into  any  drain,  ditch,  culvert, 
tunnel,  or  other  water-course  made  by  virtue  of  any  Act, 
so  as  to  obstruct  the  water  from  running  or  draining  off 
any  turnpike  road;— or  if  any  person  or  persons  shaU, 
without  being  thereto  authorized  by  the  surveyor  or  sur^ 
veyors  for  the  time  being  acting  under  any  Act^  shovel 
up,  scrape,  gather,  or  carry  away  any  stones,  gravel,  sand, 
or  other  materials,  slutch,  dirt,  mire,  drifk^  or  soil,  bom 
off  any  footpath  or  causeway,  or  any  other  part  of  sued 
road; — or  if  any  person  shall  in  any  manner  wilfully  pre- 
vent any  other  person  or  persons  from  passing  him  or  her, 
or  any  carriage  under  his,  her,  or  their  care,  upon  any 
such  road; — or  if  any  such  person  shall  dig,  make,  or  use 
any  pit  or  pits  for  sawing  of  timber  or  wood  within  thirty 
feet  of  the  centre  of  any  such  turnpike  road,  unless  where 
inclosed  by  a  fence  from  any  such  road;— every  person 
offending  in  atiy  of  the  cases  aforesud  shall  forfeit  and 
pay  a  sum  not  exceeding  40«.  for  every  such  offence; 
and  one  moiety  of  such  penalties  shall  be  paid  to  the  inr 
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fonner,  and  the  other  moiety  thereof  shall  be  paid  to  the 
treasurer  of  the  trustees  of  such  turnpike  road,  and  ap* 
pHed  towards  the  repair  of  such  road. 

By  Staiuie  3  Geo.  4.  c.  126.  s.  128,  If  any  person  or 
persons  whatsoever  shall  wilfully  or  maliciously  puU  down, 
pluck  up,  throw  down,  level,  or  otherwise  destroy  or  dar 
mage  any  turnpike  gate,  or  any  chain,  rail,  post,  or  bar, 
or  other  fence  or  fences  belonging  to  any  turnpike-gate, 
or  any  other  chain,  bar,  or  fence  of  any  kind  whatsoever 
set  up  or  erected,  or  hereafter  to  be  set  up  or  erected  to 
prevent  passengers  passing  by  without  paying  any  toH 
directed  to  be  paid  by  any  Act  or  Acts  of  Parliament 
relating  thereto,  or  any  house  or  houses  erected  or  to  be 
erected  for  the  use  of  any  such  turnpike-gate  or  turnpike- 
gates,  or  any  weighing  engine;— or  shall  forcibly  rescue 
any  person  or  persons  being  lawfully  in  custody  of  any 
officer  or  other  person,  for  any  of  the  offences  before 
mentioned ; — then  and  in  any  of  the  said  cases  every  per- 
son so  offending,  being  thereof  lawfully  convicted,  shaH 
be  adjudged  guilty  of  felony,  and  shall  be  transported  to 
one  of  his  Majesty's  plantations  abroad  for  seven  years, 
or  in  mitigation  thereof  shaU  suffer  such  other  punish- 
ment as  the  Court  may  direct,  as  in  cases  of  petit  larceny. 

By  Section  121,  If  any  person  or  persons  shall  ride 
upon  any  footpath  or  causeway,  by  the  side  of  any  turn- 
pike road  made  or  set  apart  for  the  use  or  accommodation 
of  foot  passengers,  or  shall  lead  or  drive  any  horse,  ass, 
mule,  swine,  or  cattle,  or  carriage  of  any  description,  or 
any  wheelbarrow,  truck,  or  sledge,  or  any  single  wheel 
of  any  waggon,  cart,  or  carriage  apart  therefrom,  upon 
any  such  footpath  or  causeway,  or  shall  cause  any  injury 
or  damage  to  be  done  to  the  same,  or  the  hedges,  posted 
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^aibi  or  fences  thereof; — or  shall  wilfully  pult  down  or  d»> 
mage  any  bridgei  wall,  or  any  other  building  or  erectioa 
made  by  the  trustees  of  any  turnpike  road,  or  repaired  or 
repairable  by  them; — or  shall  haul  or  draw,  or  cause  to 
be  hauled  or  drawn,  upon  any  part  of  such  turnpike  road, 
any  timber,  stone,  or  other  thing,  otherwise  than  upoB 
wheeled-carriages,  or  shall  suffer  any  timber,  stone,  or 
other  thing,  which  shall  be  carried  principally  or  in  part 
upon  wheeled-carriages,  to  drag  or  trail  upon  such  road 
to  the  prejudice  thereof; — or  shall  use  any  tipstick,  joggle* 
or  other  instrument  for  the  purpose  of  retarding  the  de- 
scent of  any  cart  or  other  carriage  down  any  hill,  in  such 
manner  as  to  destroy,  injure,  or  disturb  the  surface  of 
any  turnpike  road ; — or  shall  in  or  upon  such  road,  or  by 
the  side  or  sides  thereof,  or  in  any  exposed  situation  near 
thereto,  kill,  slaughter,  singe,  scald,  bum,  dress,  or  cut 
up  any  beast,  swine,  calf,  lamb,  or  other  cattle;— or  if 
«ny  person  driving  any  horse  or  other  beast  on  the  said 
road,  carrying  any  iron  bar  or  road,  basket  or  pannier^ 
or  any  other  matter  or  thing,  shall  place  such  bar  or  rod* 
basket  or  pannier,  matter  or  thing,  so  that  the  same  or 
any  of  them  shall  project  more  than  thirty  inches  firo&i 
the  side  of  such  horse,  or  other  beast,  or  so  as  in  any 
manner  to  obstruct  or  impede  the  passage  of  any  person^ 
or  any  horse,  beast,  or  carriage  travelling  along  such  tiini»* 
pike  road; — or  if  any  hawker,  higgler,   gipsy,  or  other 
person  or  persons  travelling  with  any  machine^  vehicle» 
cart,  or  other  carriage,  with  or  without  any  horse,  mule* 
or  ass,  shall  pitch  any  tent,  booth,  stall,  or  stand,  or  ext^ 
camp  upon  or  by  the  sides  of  any  part  of  any  turnpike 
road; — or  if  any  blacksmith  or  other  person  occupying  a 
blacksmith's  shop,  situate  near  any  turnpike  road,  and 
having  a  window  or  windows  fronting  the  said  road,  shall 
not,  by  good  ai|d  close  shutters,  every  evening  after  k 
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•becomes  twilight,  bar  and  prevent  the  fight  ftom  mA 
•hop  shining  into  or  upon  the  said  road$-*or  if  any  per- 
Bon  or  persons  shall  make,  or  assist  in  makings  any  fire 
or  fires  commonly  called  bonfires,  or  shall  set  firo  to  or 
wantonly  let  off  or  throw  any  squib,  rocket,  serpent,  or 
other  fire^work  whatsoever,  within  80  feet  of  the  oentce 
of  such  road; — or  bait  or  run,  fbr  the  purpose  of  bait* 
hagf  any  bull,  or  pl^y  at  foot-ball,  tennis,  fiv^s,  cricket^ 
or  any  other  game  or  games  upon  such  road  or  upon  the 
sides  thereof,  or  in  any  exposed  situation  near  thereto,  to 
-die  annoyance  of  any  passenger  or  passengers; — or  if  any 
person  shall  leave  any  waggon,  wain,  cart,  or  other  car- 
riage whatever  upon  such  road,  or  on  the  side  or  sides 
thereof,  without  any  proper  person  in  the  sole  custody  or 
care  thereof,  longer  than  may  be  necessary  to  load  or  un- 
load the  same,  except  in  cases  of  accident,  and  in  cases 
of  accident  for  a  longer  time  than  may  be  necessary  to 
remove  the  same,  or  shall  not  place  such  wagg(m#  wain, 
or  other  carriage  during  the  time  of  loading  or  lujoading 
die  same,  or  of  taking  refreshment,  as  near  to  one  side 
of  the  road  as  conveniently  may  be,  either  with  or  with- 
out any  horse  or  beast  of  draught  harnessed  or  yekei 
thereto; — or  shall  lay  any  timber,  stone,  hay,  straw,  dui^ 
manure,  soil,  ashes,  rubbish,  or  other  matter  or  thing 
whatsoever  upon  such  road,  or  on  the  side  or  sides  thereof 
or  the  footpaths  or  causeways  a4|oining,  to  the  prejudice 
jof  such  road  or  footways,  or  to  the  prejudice,  annoyance, 
interruption,  or  personal  danger  of  any  person  or  persons 
travelling  thereon;— *or  shall  suffer  any  water*  ftlthf  dirt^ 
or  other  o&nsive  matter  or  thing  whatsoever,  to  run  or 
flow  into  or  upon  such  road  or  footpaths,  from  iM^y  house, 
building,  erection,  lands  or  premises  adjacent  thereto; — 
or  if  any  perscm  driving  any  (ngs  or  swine  upon  such  road 
shall  suffer  such  pigs  or  swine  to  root  up  or  damage  9Vdi 
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«oad,  or  tiie  fences,  hedges,  banks,  or  copoe  on 
aide  thereof  respectively ;— or  if  any  person  shall,  after 
having  bkx^ed  or  stopped  any  cart,  waggon,  or  o^r 
carriage,  in  going  up  a  hill  or  rising  ground,  cause  or 
suffer  to  be  or  remain  on  such  road  the  stone  or  oth^ 
thing  with  which  such  cart  or  other  carriage  shall  have 
been  blocked  or  stopped ; — or  if  any  person  or  persons 
shdl  pull  down,  damage,  injure,  or  destroy  any  lamp  or 
lamp-post  put  up,  erected  or  placed  in  or  near  the  side 
of  any  turnpike  road  or  toll-house  erected  thereon,  or 
shall  extinguish  the  light  of  any  such  lamp;— every  pei^ 
aon  offending  in  any  of  the  cases  aforesaid  shall,  fer 
each  and  every  such  offence,  forfeit  and  pay  any  sum  not 
exceeding  40s.  over  and  above  the  damages  occaooned 
thereby. 

By  Stat.  7  &  8  Geo.  4.  c.  24.  s.  16,  If  any  person  shall 
mjure,*'  damage,  incumber,  ride  upon,  drive  upon,  or 
otherwise  use  any  public  footpath  or  causeway,  by  the 
side  of  and  adjacent  to  any  turnpike  road,  to  the  prgu- 
dice,  annoyance,  interruption,  or  personal  danger  of  any 
person  travelling  thereon,  every  person  so  o£fending  shall 
be  liable  to  the  same  penalties  in  respect  of  such  oflfenoes 
as  by  the  Acts  hereinbefore  recited  (a)  are  imposed  fas 
respect  of  such  offences,  whether  such  footpadi  or  cause- 
way be  made,  maintained  and  repaired  by  the  trustees  of 
the  turnpike  road  thereunto  adjoining,  or  by  the  infaatnt- 
ants  of  the  parish  wherein  such  footpath  or  causeway  b 
situated,  or  by  any  other  person  whatever. 

By  Stai.  3  Geo.  4.  c.  196.  s.  125,  It  is  enacted,  That 
no  door  or  gate  of  any  building,  park,  paddock,  field, 
or  indosure  whatsoever,  shall  be  made  to  op^i  into  or 


t^ 
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towards  any  part  of  any  turnpike  road,  or  of  any  too^ 
path  belonging  thereto,  or  be  suffered  to  continue  so  to 
open,  except  the  hanging-post  thereof  shall  be  fixed  or 
placed  so  far  from  the  centre  of  any  part  of  such  turnpike 
roady  as  that  no  part  of  such  door  or  gate  shall,  when 
open,  project  over  any  part  of  such  turnpike  road,  or  any 
footpaths  belonging  thereto ;  and  the  occupier  or  occu- 
piers of  any  building,  park,  paddock,  field,  or  inclosure 
having  any  door  or  gate  opening  outwards,  contrary  to 
the  meaning  of  this  Act,  shall,  within  fourteen  days  after 
notice  to  him,   her,  or  them  given,  either  personally  or 
in  writing,  from  the  surveyor  of  any  turnpike  road,  cause 
such  door  or  gate  to  be  hung  so  that  no  part  of  the  same, 
when  open,  shall  project  over  any  part  of  such  turnpike 
road,  or  any  footpath  belonging  thereto : — ^And  in  default 
thereof,  the  surveyor  of  the  said  turnpike  road  is  hereby 
authorized  to  cause  the  door  or  gate  to  be  hung  according 
to  the  intention  of  this  Act ;  and  the  person  or  persons 
guilty  of  such  neglect  or  default  shall,  upon  complaint 
made  to  any  justice  or  justices  of  the  peace  acting  in 
and  for  the  county  or  place  where  such  neglect  shall 
appear,  and  upon  conviction  upon  the  oath  of  one  cre- 
dible witness,  pay  to  such  surveyor  such  sum  as  the  said 
justice  or  justices  shall  direct,  to  defray  the  expence  of 
making  the  alteration  and  hanging  such  door  or  gate, 
and  shall  also  forfeit  a  further  sum  not  exceedmg  40s.  for 
his,  her,  or  their,  neglect  therein,  to  be  fixed  by  and  at 
the  discretion  of  the  justice  or  justices  before  whom  such 
conviction  shall  be  made. 

By  Section  127,  No  person  shall  hereafter  erect  or 
cause  any  windmill  to  be  erected  within  the  distance  of 
SOO  yards  from  any  part  of  any  turnpike  road,  under  the 
penalty  of  £5  for  each  and  every  day  such  windmiU  shall 
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eoDlintie: — Provided  always,  that  nothing'  herein  con-^ 
tained  shall  be  construed  to  render  legal  the  re-erection 
or  continuance  of  any  windmill  in  any  case  where  by  the 
common  law  such  windmill  shall  be  a  public  or  private 
nuisance* 

By  SM.  4  Geo.  4*  c.  95.  s.  76,  If  any  person  or  per- 
sons, having  the  care  of  any  waggon,  wain,  cart,  or  other 
such  carriage,  conveying  goods  for  hire  or  reward,  or  for 
sale,  on  any  turnpike  road,  shall  not  chain  or  fasten  any 
dog  that  may  be  attending  him  or  them  on  such  road  to> 
9uch  waggon,  wain,  cart,  or  carriage,  every  person  so* 
offending,  shall  forfeit  and  pay  any  sum  not  exceeding  SOs, 

Oumer's  name  to  be  pcunled  on  waggons^  ^c. — By  Stat. 
4  Geo.  4.  c.  95.  s.  15,  For  the  better  discovery  of  offenders, 
it  is  enacted,  That  the  owner  or  owners  of  every  waggon, 
wain,  or  cart,  or  other  such  carriage,  shall,  from  and  after 
the  1st  day  of  October,  1823,  paint  or  cause  to  be  painted 
in  one  or  more  straight  line  or  lines  upon  some  conspicuous 
part  of  the  right  or  off-side  of  his,  her,  or  their  waggon,^ 
wain,  or  cart,  or  other  such  carriage,  or  upon  the  off- 
side shafts  thereof,  before  the  same  shall  be  used  on  any 
turnpike  road,  his,  her,  or  their  christian  and  surname,  and 
the  place  of  his,  her,  or  their  abode,  or  the  christian  and; 
surname  and  place  of  abode  of  the  principal  partner  or* 
owner  thereof,  at  full  length  in  large  legible  letters,  not 
les»  than  one  inch  in  height,  and  continue  the  same  there- 
upon so  long  as  such  waggon,  wain,  cart,  or  other  such 
carriage,  shall  be  used  upon  any  turnpike  road : — ^And 
every  owner  and  proprietor  of  any  waggon,  wain,  or  cart,, 
or  other  carriage,  who  shall  use  or  allow  the  same  to  be 
used  on  any  turnpike  road,  without  the  names  and  de- 
scriptions painted  thereon  as  aforesaid,  or  who  shall  paint 
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or  cause-  to  be  painted,  any  fake  of  ftethidtis  none  «9r 
place  of  abode  on  such  waggon,  wain,  or  cart,  or  'other 
carriage,  shall  forfeit  and  pay  for  ererjr  such  aSeoee,  a 
sum  not  exceeding  £5, 

Regulations  respecting  drivers  of  carriages. — By  SUsi. 
3  Geo.  4.  c.  126.  s.  190,  It  is  enacted.  That  it  shall  be 
lawful  for  any  person  to  act  as  the  driver  of  two  carts  on 
any  turnpike  road,  and  for  such  carts  to  pass  and  trayel 
on  any  turnpike  road  being  only  under  the  care  and  su- 
perintendance  of  such  single  person:— Provided  always, 
that  such  carts  when  under  the  care  of  only  one  persooy 
shall  not  be  drawn  by  more  than  one  horse  each,  and  the 
horse  of  the  hinder  cart  shall  be  attached  by  a  rein  or 
reins  to  the  back  of  the  cart  which  shall  be  foremost : — 
And  in  case  the  said  horse  shall  not  be  so  attached,  the 
driver  of  the  said  carts  shall  forfeit  the  sum  of  20^.,  to 
be  recovered  as  other  penalties  are  by  this  Act  to  be  re- 
covered:— Provided  also,  that  this  enactment  shall  not 
extend,  or  be  construed  to  extend  to  carts  travelling  on 
any  turnpike  road  within  ten  miles  of  the  cities  of  London 
or  Westminster. 

By  Section  131,  After  reciting,  that  numbers  of  carta 
and  waggons,  and  frequently  more  than  one,  are  entrusted 
to  the  care  of  children,  who  are  unable  to  guide  the  horses 
drawing  the  same.  It  is  enacted.  That  no  cart  or  waggon 
travelling  on  any  turnpike  road  shall  be  driven  by  any 
person  or  persons  who  shall  not  be  of  the  full  age  of 
thirteen  years,  under  a  penalty  not  exceeding  Ids.  to  be 
paid  by  the  owner  of  such  cart  or  waggon. 

By  Section  132,  After  reciting,  that  many  accidents 
happen,  and  great  mischief  are  frequently  done,  upoa. 
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alreeti  and  hqihwaya,  being  turnpike  load^  by  die  negfr 
gence  or  wilful  misbehayiour  of  persons  driving  earriages 
thereon^  It  is  enacted,  That  if  the  driver  of  ahy  wagg<m 
or  cart  of  any  land  shall  ride  upon  any  such  carrti^geB  in 
any  turnpike  road,'  not  having  some  other  person  on  foot 
or  on  horseback  to  guide  the  same  (such  light  carts  aS 
are  usually  driven  with  reins,  and  are  then  conducted  by 
aomie  person  holding  the  reins  of  die  horse  or  horses,  not 
being  more  than  two,  drawing  the  same,  exefepted;) — Or 
if  the  driver  of  any  carriage  whatsoever  en  any  paft  of  any 
turnpike  road  shaU,  by  negligence  or  wilfid  misbehaviour, 
cause  any  hurt  or  damage  to  any  person  or  carriage  passii^ 
or  being  upcm  such  road;^ — Or  shall  quit  the  road  and 
go  on  the  other  side  the  hedge  or  fence  indosing  the 
saniei  or  wilfully  be  at  such  distance  from  such  carriage, 
or  in  such  a  situation  whilst  it  shall  be  passing  upon  such 
turnpike  road,  that  be  cannot  have  die  ^Krection  and 
gdvernment  of  the  horses  or  cattle  drawing  the  same  ;^*^ 
Or  if  any  person  shall  drive,  or  act  as  the  driver  of  any 
aueh  coach;  post'-chaise,  or  othier  carriage  let  for  h!ke', 
or  wagg<m,  waki,  or  cart,  not  having  die  owner^s  naifte, 
aa  hereby  required,  painted  thereon,  or  shaD  refuse  Uf 
discover  the  true  dirisilan  and'  surname  of  the  owner  dr 
principal  owners  of  such  respective  carria^; — Or  if  thd 
driver  of  any  waggon,  cart,  coach,  or  odier  carriage 
whatsoever,  meeting  any  other  carriage,  shall  not  keep 
hb  or  her  ctariage  on  the  leffc  or  near  side  of  the  road, 
or  if  any  person  shall  in  any  maimer  wilfully  prevent  any 
other  person  or  persons  from  passing  him  or  her,  or  any 
carriage  under  his  or  her  care  upon  such  road,  or  by 
negligence  oe  mbbehaviour  prevent,  hinder,  or  interrupt 
the  free  passage  of  any  carriage,  or  of  his  Majesty's  suIh 
jaets  on  any  turnpike  roiad ;— every  driver  so  idfentaig  im 

L  L  2 


531^  NUISANCES  AND  ANMOYAVCBS, 

any  of  tbie  cases  aforesud,  and  being  convicted  of  any- 
such  offence,  either  by  his  own  confession,  the  view  of  a 
justice  of  the  peace,  or  by  the  oath  of  one  or  more  ere-; 
dible  witness  or  witnesses,  before  any  justice  of  the  peace 
of  the  Umit  where  such  offence  shall  be  conunitted,  or 
where  such  ofiender  shall  be  apprehended,  shall,  for 
every  such  offence,  forfeit  any  sum  not  exceeding  40^., 
in  case  such  driver  shall  not  be  the  owner  of  such  car^ 
riage ;  and  in  case  the  offender  be  the  aumer  of  such  car- 
riage, then  any  sum  not  exceeding  £5 ; — And  in  either 
of  the  said  cases  shall,  in  default  of  payment,  be  com- 
mitted to  the  house  of  correction  for  any  time  not  ex- 
ceeding one  month,  unless  such  forfeiture  shall  be  sooner 
paid : — And  every  such  driver  offending  in  either  of  the 
said  cases,  shall  and  may,  by  the  authority  of  this  Act, 
with  or  without  any  warrant,  be  apprehended  by  any  per^ 
son  or  persons  who  shall  see  such  offence  committed,  and 
shall  be  conveyed  before  some  justice  of  the  peace,  to  be 
dealt  with  according  to  law : — And  if  any  such  driver,  in 
any  of  the  cases  aforesaid,  shall  refuse  to  discover  his 
name,  it  shall  be  lawful  for  the  justice  of  the  peace  before 
whom  he  shall  be  taken,  or  to  whom  any  such  complaint 
shall  be  made,  to  commit  him  to  the  house  of  correction 
for  any  time  not  exceeding  three  months,  or  to  proceed 
against  him  for  the  penalty  aforesaid  by  a  description  of 
his  person  and  the  offence  only,  without  adding  any  name 
or  designation,  but  expressing  in  the  proceedings  that  he 
refused  to  discover  his  name. 

By  SieU,  4  Geo.  4.  c.  95.  s.  73,  In  case  the  driver  of 
any  waggon,  cart,  or  of  any  coach  or  other  carriage, 
shall  offend  against  any  of  the  provisions  of  any  Act  for. 
making  or  maintaining  any  turnpike  road  or  die  said  re-. 
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cited  Act  (a)  or  this  Act,  whereby  any  penally  shall  be 
incurred,  and  shall  refuse  to  give  his  name,  or  shall 
abscond  or  absent  himself  so  as  not  to  be  found,  then  it 
shall  be  lawful  for  any  justice  of  the  peace  before  whom 
complaint  shall  be  made,  and  he  is  hereby  required  to 
issue  a  summons  requiring  the  owner  of  such  waggon, 
cart,  or  other  carriage  to  appear  before  him  io  answer 
the  matter  of  such  complaint: — ^Aiid  if  such  owner  dfaall 
refuse  or  neglect  to  appear,  or  appearing  shall  not  then, 
or  within  ten  days  thereafter,  produce  the  driver  so  of- 
fending, or  disclose  bis  name  and  place  of  abode,  then 
the  said  justice,  or  any  other  justice  of  the  peace,  on  an 
examination  of  the  circumstances,  and  ascertaining  by  the 
examination  of  witnesses  on  oath  that  such  offence  has 
been  committed  by  any  such  driver  of  any  waggon,  cart, 
or  other  carriage,  shall  order  and  adjudge  that  the  pe- 
nalty incurred  by  such  driver  shall  be  paid  by  the  owner 
of  such  waggon,  cart,  or  other  carriage ;  which  penalty 
shall  be  recovered  and  applied  in  manner  directed  by 
Stat.  3  Geo.  4.  c.  126. 


Cattle  8traying,-^By  Stat*  4  Geo.  4.  c.  95.  s.  75,  If  any 
horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of  any 
kind,  shall  at  any  time  be  found  tethered,  or  wandering, 
straying,  or  lying  about  on  any  turnpike  road  or  on  any 
part  thereof  (except  on  such  parts  of  any  road  as  lead  or 
.pass  through  or  over  any  common  or  waste  or  uninclosed 
ground, )  it  shall  be  lawful  for  any  surveyor  of  the  road 
where  the  same  shall  be  found,  or  any  other  person  or 
persons  whomsoever,  to  seize  and  impoimd  every  such 
horse,  ass,  sheep,  swine,  or  other  beast  or  cattle,  in  the 
common  pound  (if  any)  of  the  parish,  township,  tithing, 

(a)  SGeo.4.  c.  126. 
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or  pkee  wiiere  the  same  thaU  be  found,  or  in  sudi  otiier 
phee  as  tlie  trustees  of  the  road  where  the  same  shall  be 
found  shall  have  provided  or  ahaU  proride  for  that  pur- 
pose, and  the  said  horse,  aas,  sheep,  sraie,  or  otiier 
beast  or  catde  there  to  detain,  nntO  the  owner  at  ovncta 
ttiereof  shall,  for  every  horse,  ass,  sheep,  awine,  or  otlMr 
beast  x>r  cattle  so  impounded^  i>ay  the  aomof  £#.,  togediar 
with  the  reasonable  charges  and  ezpenoes  of  impounding 
and  keeping  the  same,  to  the  treasurer,  derk,  or  ai»- 
veyor  of  the  road  on  which  the  beast  so  impounded  shall 
have  been  found ;  the  said  sum  of  St.  to  be  applied  to 
the  use  of  and  in  aid  of  the  toUs  of  such  road : — And  in 
case  the  said  penalty,  charges,  and  expences  shall  not 
be  paid  within  five  days  after  such  impounding,  (notice 
being  thereof  first  given  to  the  owner,  if  known,  at  the 
tiiiie,  or  if  not  known,  by  affixing  written  notices  at  the 
two  next  toS-gates  on  the  road  nearest  to  the  place  where 
the  saine  shaH  be  impounded^)  it  shall  be  lawfiil  fiir  any 
one  or  more  justice  or  justices  of  the  peace  o£  the  county 
or  place  where  the  offence  shall  have  been  committed,  Co 
order  every  such  horse,  ass,  sheep,  swine,  or  other  beast  or 
catde  to  be  sold,  except  where  it  shall  be  made  to  iq>pear 
to  such  justice  or  justices  that  the  horse,  ass,  sheep,  awine, 
pr  other  beast  impounded  escaped  from  any  inclosuj!e  by 
any  gate  or  fence  b^ng  wilfully  or  negligently  left  open,  or 
destroyed  by  any  person  not  being  owner  or  occupier  of 
such  inclosure,  or  employed  by  such  owner  or  occupier, 
in  which  case  such  justice  or  justices  may  remit  the  said 
penalty;  and  the  money  arising  from  such  sale,  after  de- 
ducting the  said  penalty,  and  charges  and  expences  of 
impounding,  keeping,  and  selling  every  such  horse,  ass, 
sheep,  swine,  or  other  beast  or  cattle,  shall  be  paid  to 
the  person  whose  property  the  same  so  sold  shall  appear 
to  have  been : — And  in  case  the  owner  thereof  shall  not 
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be  known^  and  no  application  shall  be  made  for  th^  money 
arising  from  such  sale  within  twenty-one  days  after  such 
sale  shall  have  taken  place,  the  said  money  shall  be  ap« 
plied,  after  deduciting  the  said  charges  and  expences,  in 
Ihe  same  manner  as  the  said  penalty  of  2s.  is  hereinbefore 
directed  to  be  applied : — Provided  always,  that  no  owner 
of  any  horses,  asses,  sheep,  swine,  or  other  beasts  or 
catde  impounded  as  aforesaid,  shall  in  any  case  pay  more 
thin  the  sum  of  £5  over  and  above  the  charges  and  ex- 
pences  of  impounding  and  keeping  the  same,  for  any 
number  of  horses,  asses,  sheep,  swine,  or  other  beasts 
or  cattle  impounded  at  one  time : — And  provided  always, 
that  nothing  in  this  clause  shall  be  deemed,  taken,  or 
construed  to  extend  to  take  away  any  right  of  pasturage 
which  may  exist  on  the  sides  of  any  turnpike  roads  (ji). 

Penalty  upon  pound-breach. — And  by  StcU.  S  GreOt  4« 
e.  126*  8. 1S3,  In  case  any  person  or  persons  shall  release 
or  attempt  to  release  any  cow,  horse,  ass,  swine,  or  other 
live  stock  or  cattle,  which  shall  be  seiised  for  the  purpose 
of  being  impounded  under  the  authority  of  this  Act,  fi'om 
the  pound  or  place  where  the  same  shall  be  so  impounded, 
er  shall  pull  down,  damage,  or  destroy  the  same  pound 
<Kr  place,  or  any  part  thereof,  or  any  lock  or  bolt  belong- 
ing thereto,  or  with  which  the  same  shall  be  fastened,  or 
shall  rescue  or  release,  or  attempt  to  rescue  or  release  any 
distress  or  levy  which  shall  be  made  under  the  authority 
of  this  Act,  until  or  before  such  cow,  horse,  ass,  swine, 
or  other  live  stock  or  cattle  seized  or  so  impounded,  or 
such  distress  or  levy  so  made,  shall  be  discharged  by  due 
coiu'se  of  law,  every  person  so  offending  shall,  upon  con- 
viction thereof  before  any  one  of  his  Majesty's  justices 


(d)  See  aate,  p.  ifd. 


536  MUCIANCSS  AND  ANNOTAVCBk 

of  the  peace  for  the  county  or  place  where  the  offence 
shall  have  been  conumtted^  either  upon  confesnon  of  the 
party  or  parties  offendingi  or  upon  the  oath  of  one  cre- 
dible witness,  and  which  oath  the  siud  justice  is  hereby 
authorized  and  empowered  to  administer,  be  committed 
by  such  justice,  by  warrant  under  his  hand  and  seal,  to 
the  common  gaol  or  house  of  correction  of  such  of  the 
said  counties  wherein  the  said  offence  shall  have  been 
committed,  there  to  remain  without  bail  or  mainprize  for 
any  time  not  exceeding  three  calendar  months. 

General  penalty  on  persons  resisting  the  execution  of 
the  Act. — By  Stat»  3  Geo.  4.  c.  126.  s.  189,  In  case  any 
person  or  persons  shall  resist  or  make  forcible  opposition 
against  any  person  or  persons  employed  in  the  due  exe^ 
cution  of  this  Act,  or  any  particular  Act  made  for  amend- 
ing any  turnpike  road ; — or  shall  assault  any  surveyor,  or 
any  collector  or  collectors  of  the  tolls  in  the  execution  of 
his  or  their  office  or  offices  ; — or  shall  pass  through  any 
turnpike  gate  or  gates,  rail  or  rails,  chain  or  chains,  or 
other  fence  or  fences  set  up  or  to  be  set  up  by  authority 
of  Parliament,  without  paying  the  toll  appointed  to  be 
paid  at  such  gate  or  other  fence,  or  shall  hinder  (a)  or 
make  any  rescue  of  cattle  or  other  goods  distrained  by 
virtue  of  this  Act, — every  such  person  offending  therein 
shall,  for  every  such  offence,  forfeit  any  sum  not  exceed- 
ing «£10,  at  the  discretion  of  the  justice  or  justices  of 
the  peace  before  whom  he  or  she  shall  be  convicted. 


(  a  )  Sic. 
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Secondly  :  Am  to  the  removal  of  nuisances  and  annoy- 
anceSf  and  the  punishment  of  the  offenders^  under 
the  Turnpike  Acts. 

Surveyor  to  remove  annoyances,  8fc. — By  Stat.  3  G.  4f. 
c.  126.  8.  114,  It  shall  be  lawful  for  the  surveyor  of  every 
turnpike  road,  and  such  person  as  he  or  they  shall  ap* 
pointi  to  remove  and  prevent  all   annoyances  on  every 
part  of  every  turnpike  road,  by  filth,  dung,  ashes,  rubbish, 
or  any  other  matter  or  thing  whatsoever,  being  laid  or 
thrown  upon  any  turnpike  road,  or  upon  any  open  common 
or  waste  land  within  80  feet  of  the  centre  thereof,  and  to 
dispose  of  the  same  for  the  benefit  of  such  road,  in  case 
the  owner  thereof  shall  neglect  to  remove  the  same  within 
twelve  hours  after  notice  in  writing,  signed  by  any  two  trus- 
tees, or  the  surveyor  of  such  road,  given  to  such  owner  for 
that  purpose,  or  in  case  the  owner  is  not  known,  then  after 
a  like  notice  affixed  for  three  days  on  the  nearest  turnpike 
gate;  and  to  turn  any  water-coiurses,   sinks,   or  drains 
running  into,  along,  or  out  of  any  turnpike  road  or  any 
part  thereof,  to  the  prejudice  of  the  same,  and  to  open^ 
scour,  and  cleanse  any  water-courses  or  ditches  adjoining 
to  any  turnpike  road,  and  make  the  same  as  deep  and 
large  as  he  shall  think  proper  and  necessary,  in  case  the 
owners  or  occupiers  of  the  adjoining  lands  shall  neglect 
to  open,  scour,  or  cleanse  such  water-courses  or  ditches 
after  seven  days'  notice  in  writing  given  for  that  purpose : 
And  the  charges  thereof  and  of  removing  any  annoy- 
ances, to  be  settled  by  any  one  or  more  justices  of  the 
peace  of  the  county  or  place  where  such  part  of  the  tum^ 
pike  road  shall  lie,  shall  be  re-imbursed  to  the  said  sur- 
veyor by  such  owners  or  occupiers,  and  the  same  shall  be 
recovered  in  such  manner  as  the  penalties  and  forfeitures 
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are  hereinafter  directed  to  be  recovered: — And  if  after 
the  removal  of  any  of  the  said  annoyances^  any  person 
shall  agaui  offend  m  the  like  kind,  every  such  person 
shall^  for  every  such  offencCi  forfeit  and  pay  any  sum  not 
exceeding  £5» 

As  to  indictmeni  far  nonrepair. — ^It  has  been  decided, 
that  if  a  turnpike  road  be  out  of  repair,  the  trustees  are 
not  liable  by  way  of  indictment,  and  that  the  only  per- 
sons who  are  so  liable  are  the  inhabitants  of  the  parish 
or  other  district  in  which  the  road  is  gituated  (a).  The 
learned  Editor  of  Burns  Justice  says,  ^'  This  has  been 
complained  of  as  a  defect  in  the  system,  and  a  consider- 
able hardship  on  the  parishioners,  and  with  some  reason. 
The  superintendance  of  the  road  and  of  the  repairs  of  it 
is  taken  from  them  and  transferred  to  the  trustees,  to 
whom  powers  are  given  to  raise,  by  the  collection  of  tolh, 
funds  over  which  the  parish  have  no  check  or  controuL 
In  case  of  misapplication  or  of  improper  or  wasteful  ex- 
penditure they  have  no  power  of  calling  for  an  Account; 
and  although  the  inhabitants  may  see  the  rond  going  td 
decay,  their  remedies  to  compel  the  trustees  to  do  their 
duty  are  doubtful,  if  indeed  any  exist.  The  parishioners, 
as  a  body,  have  no  fund  on  which  the  expenoes  of  pro- 
ceedings against  trustees  can  be  charged,  and  are,  in 
the  case  of  indicting  turnpike  roads,  made  criminally 
responsible  for  the  neglect  of  others,  without  any  means 
of  preventing  the  mischief." 

But  with  submission,  it  may  be  doubted  whether  any 
hardship  at  all  exists  in  this  case,  or  any  responsibility 
is  incurred  for  that  which  the  parish  have  no  means  of 

(a)  See  Rex  r.  The  lulmbiiants  of  Netftei'tbong,  t  B.6s  A.  ]79,  aod 
ante,  p.  76. 
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preventiiig.  It  must  be  remembered  that  by  the  common 
law  the  parish  are  bound  to  repair  the  whole  of  the  high- 
wajTS  lying  within  their  limits,  and  tliat  when  a  toll  is 
levied  upon  the  people  at  large,  whereby  the  expences  of 
maintaining  the  road  are  defrayed,  t^e  parish  are  relieved 
fix>m  an  existing  burthen;  and  consequently  if  the  repair 
of  die  way  is  again  thrown  upon  the  parish,  they  incur 
no  greater  responsibility,  than  that  to  which  they  were 
before  liable.  Nor  can  it  be  said  that  the  parish  have  no 
power  to  prevent  the  neglect  for  which  they  may  be  sub- 
jected to  an  indictment.  There  is  no  enactment  in  the 
Turnpike  Acts  to  deprive  the  parish  of  their  legal  privi- 
leges, or  to  forbid  their  interference  to  amend  the  road 
for  the  purpose  of  avoiding  prosecution. 

In  Rex  V.  Netherthongia)^  Mr.  Justice  Bay  ley  ob- 
serves, that  tiie  provisions  of  the  Turnpike  Acts  are 
merely  (accumulative.  It  follows,  then,  that  it  is  still  in- 
cumbent upon  the  parish  to  see  that  the  turnpike  roads 
within  its  limits  are  kept  in  repair,  and  that  they  are  bound 
and  empowered  to  put  any  that  may  be  in  decay  into 
proper  order.  It  is  another  question,  whether  the  trus- 
tees should  be  made  accountable  for  the  funds  which  they 
may  have  to  administer.  But  the  notoriety  which  is  re- 
quired by  the  Turnpike  Acts  to  be  given  to  the  accoimts 
of  the  treasurer  and  surveyor,  and  the  other  provisions 
already  in  force  appear,  in  practice  at  least,  to  afford  a 
sufficient  guard  against  any  malversation  on  the  part  of 
the  trustees. 

However,  in  favcNr  of  the  parish,  the  following  provision 
is  made  for  the  apportionment  between  the  parish  and  the 
trustees  of  any  fine  upon  an  indictment  of  a  turnpike  road. 


(a)  2  B.  &  A.  184. 
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By  St(U.  3  Geo.  4.  c.  126.  s.  110,  When  the  mhabit- 
ants  of  any  parish,  township,  or  place,  shall  be  indicted 
or  presented  for  not  repairing  any  highway  being  turn- 
pike road,  and  the  Court  before  whom  such  indietmeni  or 
presentment  shall  be  preferred  shall  impose  a  fine  for  the 
repair  of  such  road,  such  fine  shall  be  apportioned,  to- 
gether with  the  costs  and  charges  attending  the  same, 
between  the  inhabitants  of  such  parish,  township,  or 
place,  and  the  trustees  of  such  turnpike  road,  in  such 
manner  as  to  the  said  Court,  upon  consideration  of  the 
circumstances  of  the  case  shall  seem  just: — And  it  shall 
be  lawful  f<Mr  such  Court  to  order  the  treasurer  of  such 
turnpike  road  to  pay  the  sum  so  proportioned  for  such 
turnpike  road  out  of  the  money  then  in  his  hands  or  next 
to  be  received  by  him,  in  case  it  shall  appear  to  such 
Court,  fi*om  the  circumstances  of  swAk  turnpike  debts  and 
revenues,  that  the  same  may  be  paid  without  endangering 
the  securities  of  the  creditors  who  have  advanced  their 
money  upon  the  credit  of  the  tolls  to  be  raised  thereupon ; 
which  order  shall  be  binding  upon  such  treasurer^  and  he 
is  hereby  authorized  and  required  to  obey  the  same. 

It  has  been  decided  to  be  the  true  construction  of  this 
section,  that  the  Court  which  imposes  the  fine  shall  have 
the  power  to  apportion  it  between  the  parish  and  the 
trust;  so  that  where  an  indictment  was  originally  preferred 
at  the  assizes,  and  afterwards  removed  into  the  Court  of 
K.  B.  by  certiorari,  it  was  held  that  the  Court  of  K.  B» 
might  apportion  the  fine  (a). 

Apprehension  of  transient  offenders. — By  Stat.  3  Geo.  4, 
c.  126.  s.  140,  After  reciting  that  offences  may  be  com- 
mitted against  this  Act,  or  other  Acts  for  repairing  and 

(  a  )  Rex  o.  The  lobabitantfi  of  Upper  Papwortb,  t  East,  413. 
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maintaining  turnpike  roads,  by  persons  unknown  to  the 
collectors  or  other  ofHcers,  It  is  enacted ,  That  it  shall  be 
lawful  for  any  of  the  trustees  of  any  turnpike  road,  or 
their  clerk  or  clerks,  or  their  collectors,  surveyors,  or  other 
officers  respectively,  and  such  other  person  or  persons  as 
he  or  they  shall  call  to  his  or  their  assistance,  without  any 
warrant  or  other  authority  than  this  Act,  to  seize  and 
detain  any  unknown  person  or  persons  who  shall  commit 
any  such  offence  or  offences,  and  take  him,  her,  or  them 
before  any  justice  of  the  peace  for  the  county,  district, 
or  place  near  to  the  place  where  the  offence  or  offences 
shall  be  committed,  or  such  offender  or  offenders  shall  be 
seized  and  apprehended;  and  such  justice  and  justices 
shall  and  is  and  are  hereby  required  to  proceed  and  act 
with  respect  to  such  offender  or  offenders  according  to 
the  provisions  of  this  or  any  other  Acts  for  repairing 
turnpike  roads. 

Trustees  may  direct  prosecutions^  8^c. — By  Stat.  3  G.  4. 
c.  1S6.  s.  133,  The  trustees  of  any  turnpike  road,  at  a 
public  meeting,  may  and  they  are  hereby  empowered,  if 
they  think  fit,  to  direct  prosecutions  by  indictment  or 
otherwise  against  the  offender  or  offenders  for  any  nuir 
sance  or  other  offence  done,  committed,  or  continued  ia 
or  upon  any  of  the  turnpike  roads  under  their  care  re- 
spectively, or  to  recover  any  penalty  or  forfeiture  incurred 
under  the  provisions  of  this  or  any  other  Turnpike  Act, 
at  the  expence  of  the  revenues  belonging  to  such  tum<^ 
pike  roads,  to  be  allowed  by  such  trustees  at  some  sub- 
sequent meeting. 

Property  to  be  laid  in  the  trustees  generally. — By  Stat. 
7  Geo.  4.  c.  64.  s.  17,  With  respect  to  property  under 
turnpike  trusts.  It  is  enacted.  That  in  any  indictment  or 
information  for  any  felony  or  misdemeanor  committed  on 
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or  vnAk  respect  to  any  house,  building,  gate,  rnnrhine, 
kmp,  board,  stone,  post,  fence,  or  other  thing,  erected 
or  provided  in  pursuanee  of  any  Act  of  PtoUameiit  finr 
making  any  tompike  road,  or  any  of  the  eonrrettieiices  or 
iqppurtenances  thereunto  respectiTely  beloiq;iiq^  or  any 
laterialfi,  look,  ex  implements  provided  for  making,  aker* 
ii^  or  repairing  any  such  road,  it  shall  be  sufficient  to 
tfate  any  such  property  to  belong  to  the  tntatees  or  com* 
missioners  of  such  road,  and  it  shall  not  be  necessary  to 
the  names  of  any  such  trustees  or  commiasioners* 


The  above  clause,  it  will  be  observed,  extends  only  to 
indictments  and  informations.  And  therefore  in  actions  the 
property  must  be  stated  to  be  in  the  clerk  to  the  trustees, 
under  the  StaL  3  Geo.  4.  c.  126.  s.  60(a).  It  is  said  to 
be  highly  donbtfol  whether  the  word  informaHonf  in  the 
above  section,  extends  to  informations  in  cases  of  sum- 
mary convictions  under  Section  119,  of  StaL  3  Geo.  4^ 
c*  126,  because  in  Davies,  q.  t.  v.  Birt  and  others  (b)  it 
was  held,  that  under  the  terms  of  the  Stat.  48  Greo.  3. 
c  58,  which  regarded  **  every  person  charged  with  any 
offence  for  which  he  may  be  prosecuted  by  indictment  or 
kifofTnation  in  the  Court  of  King's  Bench,  not  being  trea« 
son  or  felony,"  an  infoimation  by  a  common  infonner  for 
a  penalty  was  not  included  (c).  The  cases,  howevcsr,  are 
not  parallel,  and  many  reasons  may  be  urged  in  fisivor  of 
the  enlarged  construction  of  the  word  in  the  above  clause, 
which  could  not  apply  to  Stai.  48  Geo.  3.  c.  58. 

It  is  decided,  in  the  case  of  Rex  v.  Camfield{d),  that 
if  the  lessee  of  turnpike  tolls  employ  a  person  to  collect 


(a)  Ante,  p.  214.  page  34,  i^d  edition. 

(6)5  Dow.&  RyeSbS,  {d)  Ry.  «  Ma.  C.  C.  R.  4t. 

(  c  )  8ee  Carrington  Crin.  Law, 
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and  aHoiT  that  person  to  live  in  the  toll-hoCise  rent- 
free^  the  property  of  the  house,  in  an  indictment  for  bur- 
glary,  may  be  laid  in  the  person  so  employed  by  the  lessee ; 
because  he  has  the  exdusiye  possession,  the  house  not 
parcel  of  any  premises  his  master  occupied. 


JuHices  may  proceed  by  summons  in  the  recovery  of 
penalties. — By  Stat.  4  6eo«  4.  c.  95.  s.  83,  In  all  cases 
in  which  by  the  said  recited  Act  (a)  any  penalty  or  for* 
feiture,  by  that  or  any  other  Act  or  Acts  for  making  or 
mamtaining  any  turnpike  road  imposed,  is  made  recover- 
able by  information  before  a  justice  of  the  peace,  it  shall 
be  lawful  for  any  justice  of  the  peace  to  whom  complaint 
shall  be  made  of  any  offence  against  any  such  Act,  or  the 
said  recited  Act  or  this  Act,  to  summon  the  party  com« 
plained  against  before  him,  and  on  such  summons  to  hear 
and  determine  the  matter  of  such  complaint,  and  on  proof 
of  the  offence  to  convict  the  offender,  and  to  adjudge 
him  to  pay  the  penalty  or  forfeiture  incurred,  and  to  pro* 
ceed  to  recover  the  same,  although  no  information  in 
writing  shall  have  been  exhibited  or  taken  by  or  before 
such  justice: — ^And  all  such  proceedings  by  summons 
without  information  shall  be  as  good,  valid,  and  effectual 
to  all  intents  and  purposes,  as  if  an  information  in  writing 
was  exhibited. 

Recovery  and  application  of  penalties. — By  Statute 
3  Geo.  4.  c.  126.  s.  141,  All  penalties,  forfeitures,  and 
fines  by  this  Act  inflicted  or  authorized  to  be  imposed, 
(the  manner  of  levying  and  recovering  and  applying 
whereof  is  not  herein  otherwise  directed,)  shall  upon 
proof  and  conviction  of  the  offences  respectively,  before 

(a)  3  G«o.  4.  c.  126. 
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any  justice  of  the  peace  for  the  county,  ridhig,  or  place, 
where  the  offence  shall  have  been  committed  (as  the  case 
may  require),  either  by  the  confession  of  the  party  offend- 
ing, or  by  the  oath  of  any  credible  witness  or  witnesses 
(which  oath  such  justice  is  in  every  such  case  hereby 
fully  authorized  to  administer),  be  levied,  together  with 
the  costs  attending  the  information  and  conviction,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party 
or  parties  offending,  by  warrant  under  the  hand  and  seal 
of  such  justice  (which  warrant  such  justice  is  hereby  em- 
powered and  required  to  grant),  and  the  overplus  (if  any) 
after  such  penalties,  forfeitures,  and  fines,  and  the  charges 
of  such  distress  and  sale  are  deducted,  shall  be  returned 
upon  demand  unto  the  owner  or  owners  of  such  goods 
and   chattels: — And  in  case  such   fines,    penalties,    and 
forfeitures  shall  not  be  forthwith  paid  upon  conviction, 
then  it  shall  be  lawful  for  such  justice  to  order  the  of- 
fender or  offenders  so  convicted  to  be  detained  and  kept 
in  safe  custody  (a)  until  return  can  be  conveniendy  made 
to  such  warrant  of  distress,  unless  the  offender  or  of- 
fenders shall  give  sufficient  security,  to  the  satisfaction  of 
such  justice,  for  his  or  their  appearance  before  such  jus- 
tice, on  such  day  or  days  as  shall  be  appointed  for  the  re- 
turn of  such  warrant  of  distress,    such  day  or  days  not 
being  more  than  seven  days  from  the  time  of  taking  any 
such  security,  and  which  security  the  said  justice  is  hereby 
empowered  to  take,  by  way  of  recognizance  or  otherwise: 
But  if  upon  the  return  of  such  warrant,  it  shall  appear 
that  no  sufficient  distress  can  be  had  thereupon,  then  it 
shall  be  lawful  for  any  such  justice  of  the  peace,  and  he 
is  hereby  authorized  and  required,  by  warrant  or  warrants 


(  a )  In  the  cane  of  Still  r.  Walls  iu  cnntody  aotil  the  retarn  of  the 
and  Harris,  7  East,  535,  it  Mras  warrant  of  distress  may  be  by 
held,  that  such  an  order  to  detain        parol. 
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under  his  lumd  aind  seal,  to  cause  such  offender  or  of^ 
fenders  to  be  committed  to  the  common  gaol  or  house  of 
correction  of  the  county,  riding,  or  place,  where  the  of- 
fender shall  be  or  reside,  there  to  remain,  without  bail 
or  mainprisee,  for  any  time  not  exceeding  three  calendar 
months;  unless  such  penalties,  forfeitures,  and  fines,  and 
all  reasonable  charges  attending  the  same,  shall  be  sooner 
paid  and  satisfied: — And  the  monies  arising  by  such  pe- 
nalties, forfeitures,  and  fines  respectively,  when  paid  or 
levied,  if  not  otherwise  directed  to  be  applied  by  this 
Act,  shall  be  from  time  to  time  paid,  one  moiety  thereof 
to  the  informer  or  person  suing  for  and  recovering  the 
same,  and  the  other  moiety  to  the  treasurer  or  treasurers 
to  the  trustees  for  repidring  and  maintaining  the  road  on 
which  such  offence  shall  have  been  committed,  and  ap- 
plied and  disposed  of  for  the  purposes  of  such  road  and 
of  this  Act  (a). 

Recovery  of  damages^  in  addUion  to  the  penaUies. — 
'Rj  St(xt.4tGeoA.  c.  95.  s.69.  It  is  enacted,  That  where 
by  Stat.  3  Geo.  4.  c.  126,  or  any  Act  for  making  or  main- 
taining any  turnpike  road,  any  damages  or  charges  are 
directed  or  authorized  to  be  paid  or  recovered,  in  ad- 
dition to  any  penalty  or  penalties  for  any  offence  or  of- 
fences, the  amount  of  such  damages  or  charges,  in  case 
of  dispute  respecting  the  same,  shall  be  settled,  ascer- 
tained, and  determined  by  the  justice  or  justices  of  the 
peace  by  or  before  whom  any  offender  shall  be  convicted 
of  any  such  offence  or  offences,  who  is  hereby  authorized 
and  required,  on  non-payment  thereof,  to  levy  such  da- 
mages or  charges  by  distress  and  sale  of  the  off*ender'8 


(«  )  S«e  FomiA,  Appendix,  No.  LXXX.  to  No.  LXXXV.  iockiflfe. 
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goods  and  chitteU«  in  manner  directed  by  Siai.  8  Geo.  4« 
c.  1S6^  for  the  levying  of  any  penAltiei  or  forfeitares. 

Mode  of  reoowry  to  be  pursued  by  proietui&rSi-^'Bj 
Stat,  8  Oeo.  4»  c  126.  s.  143,  Every  firosecator  or  in- 
former shall  sue  for  and  recover  any  forfeiture  or  petialty 
imposed  by  this  or  any  other  Act  or  Acta  of  Parliament 
made  for  erecting  turnpikes,  or  for  repairing  and  am6lid<^ 
ing  turnpike  roads,  in  the  manner  hereinafter  mentioned ; 
(that  is  to  say),  if  the  same  shall  exceed  the  sum  of  £M 
or  upwards,  it  shall  be  recoverable  by  action  of  debt  in 
any  of  his  Majesty's  Courts  of  Record,  in  virhich  it  shall 
be  sufficient  to  declare  that  the  defendant  is  indebted  to 

the  plaintiff  in  the  sum  of  £ being  forfeited  by  ao 

Act  passed  in  the  third  year  of  die  reign  of  his  Migeety 
King  George  the  Fourth^  intituled,  *  An  Act'  [here  eei 
forth  the  title  of  this  Act{a\  if  the  offence  ehaU  be 
committed  under  it,  or,  *  An  Act,'  &c«  setting  oui  the 
title  of  the  Act  under  which  the  penalty  shall  be  elaimedf]; 
and  the  plaintiff,  if  he  recover  in  any  such  action,  shall 
have  full  costs: — Provided  (i)  that  there  shall  not  be 
more  than  one  recovery  for  the  same  offence,  and  that 
twenty-one  days'  notice  be  given  to  the  party  offending 
previous  to  the  commencement  of  such  action,  and  that 
the  same  be  brought  and  commenced  within  three  car* 


(  a  )  "Ad  Act  to  amend  the  ge* 
neral  laws  now  in  being  for  regu- 
lating tanipike  roads  in  that  part 
of  Great  Britain  called  England." 

(  6  )  This  proviso,  in  the  printed 
Statute,  forms  part  of  the  pre- 
ceding sentence  relating  to  costs. 
It  must  ba?e  been  so  placed  by 
mistake,  and  it  has  led  to  the  sup- 
position, that  if  the  terms  of  the 
proviso  are  not  complied  with,  the 


prosecutor  will  only  be  barred  af 
his  costs,  and  not  of  his  action*'^ 
However,  hn  the  case  of  Towsej 
V.  White,  5  B.  &  C.  125,  where 
the  plaintiff  had  neglected  to  give 
the  rrqutsite  notice,  the  Court  of 
K.  B.  held,  that  he  was  barred  of 
his  action.  The  punctuation  of  the 
clause,  therefore,  should  be  as  it 
is  given  in  the  text. 
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lendar  months  after  the  offence  for  which  such  action  is 
brought  shall  have  been  committed  :^-And  if  such  penalty 
or  forfeiture  shall  not  exceed  the  sum  of  £20,  and  shafl 
be  more  than  £5,  the  same  shall  be  recoverable  only  by 
information  before  a  justice  of  the  peace,  subject  to  ap- 
peal In  manner  hereinafter  mentioned : — And  if  such  pe- 
nalty or  forfeiture  shall  not  exceed  the  sum  of  £5,  the 
same  shall  in  like  manner  be  recoverable  only  by  informa- 
tion before  a  justice  of  the  peace,  and  no  writ  of  certuh 
tari  to  remove  the  same  shall  be  allowed. 

Party  aggrieved  may  recover  far  special  damage. — By 
Section  144,  Where  any  distress  shall  be  made  for  any 
sum  or  sums  of  money  to  be  levied  by  virtue  of  this  Act^ 
or  any  other  Act  for  repairing,  amending,  or  maintaming 
any  turnpike  road,  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  or  parties  making  the  same  be 
deemed  a  trespasser  or  trespassers  on  account  of  any  de- 
fault or  want  of  form  in  any  proceeding  relating  thereto ; 
nor  shall  the  party  or  parties  distraining  be  deemed  a 
trespasser   or  trespassers   ab  iniiiOf  on  account  of  any 
irregularity  which  shall  be   afterwards   done   in  making 
the  distress ;  but  the  person  or  persons  aggrieved  by  such 
irregularity  may  recover  the  satisfaction  for  the  special 
damage  in  an  action  on    the  case:  —  Provided  always, 
that  no  plaintiff"  shall  recover  in  any  action  for  such  irre- 
gularity, trespass,  or  wrongful  proceedings,  if  tender  of 
sufficient  amends  shall  be  made  by  or  on  behalf  of  the 
party  who  shall  have  committed  or  caused  to  be  committed 
any  such  irregularity  or  wrongful  proceedings,  before  such 
action  brought;  and  in  case  no  such  tender  shall  have 
been  made,  it  shall  be  lawful  for  the  defendant  in  any 
such  action,  by  leave  of  the  Court  where  such  action  shall 
depend,  at  any  time  before  issue  joined,  to  pay  into  Court 
such  sum  of  money  as  he  shall  see  fit ;  whereupon  such 
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proceedings^  or  orders  and  judgment,  shall  be  had,  iiladc^ 
and  given  in  and  by  such  Court  as  in  other  actions  where 
the  defendant  is  allowed  to  pay  money  into  Court. 

As  to  ifie  evidence  and  competency  of  witnesses. — ^By 
Stat.  3  Geo.  4.  c.  126.  s.  137,  It  is  enacted.  That  no 
conviction  shall  be  had  or  made  by  virtue  of  this  Act, 
unless  upon  the  view  of  a  justice  convicting,  or  on  con- 
fession of  the  party  accused,  or  upon  oath  of  one  or  more 
credible  witness  or  witnesses;  and  any  inhabitant  of  any 
parish,  township,  or  place  in  which  any  offence  shall  be 
committed  contrary  to  this  Act,  shall  not  be  deemed  an 
incompetent  witness  by  reason  of  his  or  her  being  an  in- 
habitant of  such  parish,  township,  or  place:  And  any  jus- 
tice of  the  peace  may  act  in  the  execution  of  this  Act, 
notwithstanding  he  may  be  a  creditor,  or  a  trustee  or 
commissioner  for  making,  repairing,  and  maintaining  Ae 
roads  on  which  any  offence  contrary  to  this  Act  shall  be 
committed. 

And  by  Stat.  4  Geo.  4.  c.  95.  s.  84,  No  person  shall 
be  deemed  incompetent  to  give  evidence,  or  be  disquali- 
fied from  giving  testimony  or  evidence  in  any  action,  suit, 
prosecution,  or  other  legal  proceedings  to  be  brought  or 
had  in  any  Court  of  law  or  equity,  or  before  any  justice 
or  justices  of  the  peace  under  or  by  virtue  of  any  Act 
for  making  or  maintaining  any  turnpike  road,  or  the  said 
recited  Act  (a)  or  this  Act,  by  reason  of  being  a  trustee 
or  commissioner  of  such  road,  or  a  mortgagee  or  creditor 
of  the  tolls  thereof,  or  a  farmer,  lessee,  or  collector  of 
such  tolls,  or  a  treasurer,  or  clerk,  or  surveyor,  or  other 
officer  under  such  Act;  nor  shall  such  testimony  or  evi- 
dence, for  any  of  the  reasons  aforesaid,  be  rejected  or 
liable  to  be  questioned  or  set  aside. 

(  a  )  3  Geo.  4.  c.  It6. 
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Penally  to  enforce  allendance  of  witnesses. — By  SiaL 
S  Geo.  4.  c.  126.  s.  138,  If  any  person  or  persons^  after 
having  been  paid  or  tendered  a  reasonable  sum  of  money 
for  his,  her,  or  their  costs,  charges,  or  expences,  shall  be 
Summoned  as  a  witness  or  witnesses  to  give  evidence  be- 
fore any  justices  (a)  of  the  peace,  touching  any  matter 
of  fact  contained  in  any  information  or  complaint  for  any 
offence  against  any  Act  of  Parliament  relating  to  turnpike 
roads  or  this  Act,  either  on  the  part  of  the  prosecutor  or 
the  person  or  persons  accused,  (6)  shall  refuse  or  neglect 
to  appear  at  the  time  and  place  for  that  purpose  ap- 
pointed, without  a  reasonable  excuse  for  his,  her,  or  their 
refusal  or  neglect,  or  appearing  shall  (after  having  been 
paid  or  tendered  a  reasonable  sum  for  his  costs,  charges, 
and  expences)  refuse  to  be  examined  upon  oath  and  give 
evidence  before  such  justice  of  the  peace,  then  and  in 
c^ither  of  such  cases  such  person  shall  forfeit  for  every 
such  offence  any  sum  not  exceeding  4f)s. 

Limitation  and  trial  of  actions,  Sfc, — By  Stat.  3  Greo.  4. 
c«  126.  s.  147,  If  any  action  or  suit  shall  be  commenced 
against  any  person  or  persons  for  any  thing  done  in  pur- 
suance of  this  Act  (c),  then  and  in  every  such  case  such  ac- 
tion or  suit  shall  be  commenced  or  prosecuted  within  three 
months  after  the  fact  committed,  and  not  afterwards;  and 
the  same  and  every  such  action  or  suit  shall  be  brought 
in  the  county  or  place  where  the  cause  of  action  shall  have 
arisen,  and  not  elsewhere ;  and  the  defendant  in  every  such 
action  or  suit  shall  and  may  plead  the  general  issue,  and 
at  the  trial  thereof  give  this  Act  and  the  special  matter  in 
evidence ;  and  if  the  matter  or  thing  complained  of  shall 


(  a )  Sic.  R.  16.  and  Waterhotise  «•  Keen, 

(6)  Sic.  .       4B.  4rC.S0O. 

( i; }  See  Basing  o.  Skelton,  5  T. 
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appear  to  have  been  done  under  the  auAoritj  and  in  the 
execution  of  thb  Act,  or  if  any  such  action  or  suit  shaU 
be  brought  after  the  time  Umited  for  bringing  the  same, 
or  be  brought  and  laid  in  any  other  county  or  jiace  than 
as  aforementioned,  then  the  jury  shall  find  for  the  de^ 
fendant;  and  if  the  plaintiff  shaU  become  nonsuiti  or  dis-» 
continue  his  or  her  action  after  the  defendant  shaU  hav^ 
appeared,  or  have  a  verdict  against  him  or  her,  or  if 
upon  demurrer  judgment  shall  be  given  against  the  pbun- 
tiff,  the  defendant  shall  and  may  recover  treble  costs^ 
and  have  the  Uke  remedy  for  recovery  thereof  as  any  de^ 
fendant  hath  in  any  cases  by  law. 

And  by  Siai.  9  Geo.  4.  c.  77.  s.  18,  No  person  or  per** 
sons  shall  or  may  be  convicted  of  any  offence  or  offenees 
Qontrairy  to  the  provisions  of  this  Act,  or  of  the  said  re- 
cited Acts  (a),  or  of  any  local  Turnpike  Act^  in  a  sum^ 
mary  way  before  any  justice  or  justices  of  the  peace,  after 
the  expiration  of  six  months  from  the  time  when  any  such 
offence  or  offences  shall  or  may  have  been  committed* 

Appeal  to  the  Quarter  Sessions. — By  Stai.  4  Geo.  4. 
c.  95.  B.  87,  If  any  person  shall  think  himself  or  herself 
aggrieved  by  any  order,  judgment,  or  determination  made, 
or  by  any  matter  or  thing  done  by  any  justice  or  justices 
of  the  peace,  or  by  any  trustees  or  commissioners  of  any 
turnpike  road  in  pursuance  of  this  Act,  or  the  said  recited 
Act  (6),  or  any  local  Act  for  making,  repairing,  or  main- 
taining any  turnpike  road,  (except  where  the  order,  judg^ 
ment,  or  determination  of  any  such  justice  or  justices,  tru»- 
tees  or  commissioners,  are  hereby  declared  to  be  final  and 
conclusive,  and  except  under  the  particular  circumstances 


( a  )  3  Geo.  4.  c.  ie6«-4  Geo.  4.  (  ^)  S  Qeo. 4.  q.  126. 

c.  95— and  7  &  8  Geo.  4.  c.  24. 
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heieiniifter  meodooecl,)  and  for  whkh  bo  particular  mediod 
of  reliaf  hath  been  already  appomtod^  such  person  may 
appeal  to  the  justicea  of  the  peace  at  the  next  Qeneral  or 
Quarter  Sessions  of  the  peace  to  be  held  for  the  county, 
divisipn,  riding,  or  place  wherein  the  cause  of  such  com- 
plaint shall  arise,  auch  appellant  first  giving  or  causing  to 
be  given  to  such  justice,  commissioner,  or  trustee,  by  whose 
act  or  acts  such  person  shall  think  himself  or  herself  ag- 
grieved, notice  in  writing(a)  of  his  or  her  intention  to 
bring  such  appeal,  and  of  the  matter  thereof,  within  six 
days  after  the  causes  of  such  complaint  shall  arise,  and 
within  four  days  after  such  notice  entering  into  recogni- 
zances before  some  justice  of  the  peace,  with  two  sufl&eient 
sureties,  conditioned  to  try  such  appeal  at,  and  abide  the 
order  of,  and  pay  such  costs  as  shall  be  awarded  by  the 
justices  »t  suiQh  General  or  Quarter  Sessbns,  and  also  to 
pay  the  penalty  or  forfeiture  in  case  the  eon^ction  should 
be  affirmed;— And  each  and  every  justice  of  the  peace, 
commissioner,  or  trustee  having  received  notice  of  such 
appeal  as  aforesaid,  shall  return  all  proceedings  whatever 
bad  before  him  respectively,  touching  the  matter  of  such 
appeal  to  Ae  siad  justices  at  their  General  or  Quarter 
Sessions  aforesaid : — ^And  the  said  justices  ftt  such  Sefrr 
sions,  upon  due  proof  of  such  notice  having  been  given 
as  aforesaid,  and  of  such  recognuumoe  having  been  en- 
tered into  in  manner  before  directed,  sbaD  hear  and 
finally  determine  the  causes  and  matters  of  such  appeal 
in  a  summary  way,  and  award  suc^  coats  to  the  parties 
appealing  or  appealed  against,  as  they  the  said  justices 
shall  think  proper,  to  be  levied  and  recovered  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  or  per- 
sons against  whom  such  determination  shall  be  made;  and 


(a)  See  Form,  Appendix,  Ns.  LXXXVI. 
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the  determination  of  such  General  or  Quarter  Sesnona 
shall  be  final  and  conclusive  to  all  intents  and  purposes : 
Provided,  that  in  case  there  shall  not  be  time  to  ^ve  such 
notice,  and  enter  into  such  recognizances  as  aforesaid, 
before  the  next  Sessions  to  be  holden  after  the  conviction 
of  the  appellant,  then  and  in  every  such  case,  such  ap- 
peal may  be  made  to  the  next  following  Sessions,  and 
shall  be  there  heard  and  determined: — ^Provided  alwajrs, 
that  no  appeal  shall  be  allowed  against  any  conviction  for 
any  penalty  or  forfeiture  which  shall  not  exceed  the  sum 
of  40ff. 

Proceedings  not  to  be  removed  by  certiorari. — By  the 
above  Section  87,  No  proceeding  to  be  had  or  taken  in 
pursuance  of  this  Act  shall  be  quashed  or  vacated  tot 
want  of  form,  or  removed  by  certiorari,  or  any  other  writ 
^r  process  whatsoever,  into  any  of  his  Majesty's  Courts  of 
Record  at  Westminster ;  any  law  or  statute  to  the  contrary 
notwithstanding. 

Forms  of  proceedings. — By  Statute  S  Geo.  4w  c.  ISS, 
s.  148(a),  the  forms  contained  in  the  Schedule  may  be 
used  upon  all  occasions. 

Power  to  administer  oaths. — By  Stat.  S  Geo.  4.  c.  1S6. 
8.  146(6),  Justices  of  the  peace  and  trustees  are  empow- 
ered to  administer  an  oath  or  affirmation,  according  to 
their  several  jurisdictions. 


( a  )  See  ante,  p.  StS,  (6  )  See  ante,  p.  3tl. 
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PART   I. 


FORMS     RELATING    TO    HIGHWAYS     IN     GENERAL. 

gY  Stat.  13  Geo.  3.  c.  78.  s.  69(a),  the  forms  set 
forth  in  the  Schedule  are  directed  to  be  used  on  all 
occasions ;  and  a  material  variance  is  fataL  In  this  Ap- 
pendix, therefore,  the  forms  which  are  taken  from  the 
Statute  Book  have  their  derivation  marked,  for  guidance 
in  practice. 


No.  I.  Information  in  order  to  obtain  an  apportionment 
of  a  highway. ^^From  Schedule  to  Stat.  34  Geo.  3. 
e.  64. —  Vide  ante,  p.  85. 

County  of  )     At  a  Petty  Session  holden  before  J.  P.  and 

•  y  K.  P.   two  of  his  Majesty^s  justices  of  the 

peace  for  the  said  county,  this day  of ,  J.  S, 

one  of  the  surveyors  of  the  highways  of  the  parish  of  A. 
came  before  the  justices  aforesaid,  and  gave  them  to  be- 
informed,  that  there  is  in  the  said  county  a  certain  com- 
mon highway  leading  from  M.  to  N.;  and  that  there  is 
a  certam  part  of  the  said  highway,  that  is  to  say,  so 
much  thereof  as  lies  between  a  certain  place  called  C. 

and  a  certain  other  place  called  D.,  being  in  length 

[as  the  case  may  6e],  one  side  of  which  last-mentioned 

f)art  of  the  said  highway  adjoining  to  the  parish  of  A., 
ies  within  the  said  parish  of  A.  and  is  to  be,  and  of  right 
ought  to  be,  repaired  by  the  said  parish  of  A. ;  and  that 


(a)  Vide  ante,  p.  179. 
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the  other  side  of  the  same  part  of  the  said  highway,  ad- 
joining to  the  parish  of  B.,  lies  within  the  parish  of  B., 
and  is  to  be,  and  of  right  ought  to  be,  repaired  by  the 
said  parish  of  B. ;  and  stating  that  the  repair  of  such 
part  of  the  said  highway  is  very  inconvenient  to  the 
parishes  aforesaid,  and  the  want  thereof  detrimental  to 
the  public;  and  therefore  praying,  that  such  part  of  the 
said  highway  may  be  aHotted  and  apportioned  for  the  re- 
pair thereof,  by  the  justices  aforesaid,  to  the  said  several 
parishes  of  A.  and  B.  in  the  manner  directed  by  an  Act 
passed  in  the  thirty-fourth  year  of  the  reign  of  King 
George  the  Third,  intituled,  "AnAct,'*&c. 

( Signed )        J.  S. 
one  of  the  surveyors  of  the  highwitys 
for  the  parish  of  A^ 

Tlie  above  application  was 
made  to  us  the  day  and 
year  first  above-written, 

J.  P. 

K.P. 


No.  II.  Summons  to  be  subjoined  to  a  copy  of  the 
above  information, — From  Sc/iedule  to  JStaiuie 
34  Geo.  3.  c.  64. —  Hde  ante,  p,  86. 

County  of  ^     To  the  surveyors  of  the  highways  of  the 

• -^-  i         parish  of  B.,  in  the  said  county,  any  or 

either  of  them. 

Whereas  a  certain  information  has  been  given  to  us, 
J.  P»  and  K.  P.  two  of  his  Majesty's  justices  of  the  peace 
for  the  said  county,  by  J.  S.  one  of  the  surveyors  of 
the  highways  of  the  parish  of  A.,  in  the  said  county,  a 
true  copy  whereof  is  above  written :  These  are,  in  his 
Majesty's  name,  to  summon  you,  any  or  either  of  youj 

to  appear  before  us  at  ,   in  the  said  county,  on 

the day  of  • ,  at  ,  to  shew  cause  (if  any) 

why  an  allotment  and    apportionment  of  the  highway 
therein  mentioned  should  not  be  made,  according  to  the 

Srovisions  of  the  Act  referred  to  in  the  said  information, 
[ereof  fail  not.    Given  under  our  hands,  this  — > —  day 

of . 

J.  P. 
K.P. 
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No,  III.  Final  order  and  adjudication^  to  be  filed  toiih 
the  elerk  of  the  peace. — From  Schedule  to  Stal. 
S4i  Geo*  8,  c.  64. — Vide  ante,  p.  86. 

Whereas,  &c«    [here  state  the  original  appUccdii 
the  summons;  the  appearance,  and  that  the  parties  wi 
heard;  or  their  non-appearance^    Nowj  we  the  justu 
aforesaid)  having  fully  heard  and  understood  the  pi 
misesy    do  declare,   adjudge,  and  order,   that  the  sail 
highway  shall  be  divided  in  the  following  manner;  (  that 

is  to  suy),  that  at  the  distance  of ,  measuring  from 

the  place  called  C,  there  shall  be  erected  certain  posts  or 
stones,  E.  and  F.,  on  each  side  of  the  said  highway ;  and 
the  whole  of  the  stud  highway,  from  the  place  called  C. 
to  such  posts  or  stones,  shall  be  from  time  to  time  and  at 
all  times  hereafter,  repaired  by  the  parish  of  A.;  and  the 
whole  of  the  said  highwav  from  suVh  posts  or  stones  to 
the  place  called  D.,  shall  from  time  to  time  and  at  all 
times  hereafter,  be  repaired  by  the  parish  of  B.  In 
witness  whereof,  we  have  hereunto  set  our  hands  and 

seals,  this day  of . 

J.  P.        (Z.  S.) 
K.  P.       (L.  S.) 

PLAN. 

Parish  of  A. 
Bound  to  repair  on  this  side  to  the  dotted  line. 


E.       .  <       +     \      Stone. 


M.  C Highway  D.  N. 


F.  \       +      >/     Stone. 


Parish  of  B. 
Bound  to  repair  pn  this  side  to  the  dotted  line. 
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No.  IV.  Warrant  /or  calUng  the  meeting  qf  house- 
holders, ^c.  and  for  fixing  that  of  the  justices  for 
appointing  surveyors. — From  Schedule  to  Statute 
13  Geo.  S.  c.  78.— Fide  ante,  pp.  105.  107. 

Middlesex  5  ^^  ^^^  constables,  headboroughs,  and  tithing- 
*  I     men,  within  the  [hundred,  riding,  division, 
liberty,  or  precinct,']  {as  the  case  shall  be,) 
of ,  in  tlie  said  county. 

In  order  to  carry  into  execution  an  Act  made  in  the 
l^th  year  of  the  reign  of  his  Majesty  King  George  the 
Third,  "For  the  amendment  and  preservation  of  the  public 
highways,**  you  are  hereby  severally  required  forthwith  to 
give  public  notice  to  the  churchwardens,  surveyors  of  the 
highways,  and  householders,  being  assessed  to  any  pa- 
rochial or  public  rate  within  your  respective  liberties,  that 
they  do  assemble  on  the  22d  day  of  September  next,  at 
the  church  or  chapel^  or  if  there  shall  be  no  church  or 
chapel,  then  at  the  usual  place  of  public  meetings  within 
their  respective  liberties,  at  the  hour  of  eleven  in  the  fore- 
noon ;  and  that  the  major  part  of  them  so  assembled,  do 
make  a  list  of  the  names  of  at  least  ten  persons  living 
therein,  who  each  of  them  have  an  estate  in  lands,  te- 
nements, or  hereditaments,  lying  within  the  same,  in  their 
own  right,  or  in  right  of  their  wives,  of  the  value  of  «£10 
by  the  year;  or  a  personal  estate  of  the  value  of  ^£100; 
or  are  occupiers  or  tenants  of  houses,  lands,  tenements, 
or  hereditaments,  of  the  yearly  value  of  ^£30.  And  if 
there  shall  not  be  ten  persons  having  such  qualifications, 
then  that  they  do  insert  in  such  list,  the  names  of  so 
many  of  such  persons  as  are  so  qualified,  together  with 
the  names  of  the  most  sufficient  and  able  inhabitants  not 
so  qualified,  as  €hall  make  up  the  number  ten,  if  so  many 
can  be  found,  if  not,  so  many  as  shall  be  there  resident,  to 
serve  the  office  of  surveyor  of  the  highways :  And  you  are 
also  severally  required  within  three  days  after  making  the 
said  list,  to  deliver  a  copy  thereof  to  one  of  the  justices  of 
the  peace  of  the  said  [  hundred,  riding,  division,"]  ( ^c.  as 
the  case  shall  be,)  living  in  or  near  the  same  [parish,  ^c] 
and  also  to  give  personal  notice  to,  or  cause  notices  in 
writing  to  be  left  at  the  places  of  abode  of  the  several 
persons  contained  in  such  list,   informing  them  of  their 
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being  so  named,  to  the  intent  that  they  may  severally 
appear  before  the  said  justices  at  thrir  Special  S^essions 

to  be  holden  at ,  within  the  said  [hundred,  Sfc.  ]  on 

the day  of ,  now  next  ensuing,  at  the  hour  of 

in  the  forenoon  of  the  same  day,   to  accept  such 

office,  if  they  shall  be  appointed  thereto,  or  to  show 
cause,  if  they  have  any,  against  their  being  appointed ; 
and  you  are  likewise  to  give  notice  to  the  present  siur- 
veyors  of  the  highways  within  your  respective  liberties, 
to  appear  at  the  same  time  and  place,  and  produce  such 
accounts  and  lists  before  the  said  justices  as  are  required 
by  the  said  Act ;  and  you  and  each  of  you  are  personally 
to  appear  before  the  said  justices,  at  their  said  Special 
Sessions,  and  then  and  there  severally  deliver  to  the  said 
justices  the  said  original  list  or  lists  taken  within  your 
respective  liberties,  and  give  an  account  of  the  execution 
of  this  our  precept.  Given  under  our  hands  and  seals, 
the day  of ,  in  the  year  of  our  Lord . 


No.  V.  List  of  persons  to  be  returned  to  the  justices. 
From  Schedule  to  Statute  13  Geo.  3.  c.  78.— Vide 
ante 9  p.  105. 

A  list  of  the  several  persons  named  for  surveyors  of 
the  highways  for  the  [insert  the  name  of  the  parish, 

townshipy  or  place,  ]  at  a  meeting  held  at  ,  in  the 

said  [parishl^  the  day  of . 

A.  B. 

.    C.  D. 


[This  is  to  be  added  when  a  particular  person  is 

recommended."] 

We  whose  names  are  subscribed,  being  two  parts  m 
three  of  the  persons  assembled  at  the  meeting  aforesaid, 
do  a^ee  in  the  choice  of  A.  B.  as  a  fit  person  to  serve 
the  office  of  surveyor  for  [insert  the  parish,  *c.]  afore- 
said, and  in  the  allowance  to  him  of for  his  trouble 

in  executing  the  same  for  the  year  ensuing;  and  we  do 
recommend  the  said  A.  B.  to  the  justices  for  their  ap- 
pointment accordingly. 
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No.  VI.  Notice  to  ike  persons  contained  in  the  ttst. — 
From  Schedule  to  Stat.  IS  Geo.  S.  c.  78.— See 
ante,  p.  106. 

A.  B.  Take  notice,  that  you  were,  at  t  meeting  hdd  at 
[tfuer/  the  name  of  the  varish,  ^c]  on  the  ■  ■    ■  day  of 

,  named  as  one  of  tne  persons  to  be  fetnrned  to  the 

justices  as  fit  to  serve  the  office  of  surveyor  for  the  said 
Iparishf  ^c.  ]  for  the  year  ensuing ;  and  n  you  hare  any 
cause  to  shew  why  you  should  not  be  appointed  to  serve 
such  office,  you  must  make  the  same  appear  before  the 
justices  at  their  Special  Sessions,  to  be  nolden  at  '     '  » 

on  the day  of next. 

i  constable, 
A.  B.  <  headborough,  or 
f  tithingman, 
[as  the  case  may  be."] 

No.  VII.  Appointment  of  a  surveyor. — From  Schedule 
to  Stat.  13  Geo.  3.  c.  78,— See  ant^^  p.  107. 

\i'  1^1  )  At  a  Special  Sessions,  held  at ,  in  the 

Miamesex.  ^     hun  jyed  of ,  by  justices  of  the  peace 

for  the  said  county,  acting  within  the  said 
hundred,  on  the day  of ,  18—. 

We  do  hereby  nominate  and  appoint  A.  B.  &c.  of 
[insert  the  name  of  the  parish  where  he  UveSyl  inr  the 
said  hundred,  surveyor  [or  surveyors]  of  the  highways 
within  the  said  [parish,  ^c.  ]  for  the  year  ensuing  [  and 

we  do  allow  the  said  A.  B.  the  salary  of for  his 

trouble  (a)]:  And  you  the  said  A.  B.  are  faithfully  and 
truly  to  execute  the  said  office  of  surveyor,  according  to 
the  directions  of  the  Statutes  passed  in  the  13th,  34th, 
44th,  and  54th  years  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  ^'  For  the  amendment  and  preservation 
of  highways,'*  an  abstract  of  the  material  parts  of  which 
Statutes  is  hereunto  annexed.  Given  under  our  hands 
and  seals,  the  day  and  year  above-mentioned. 


(a)  These  words  to  be  inserted  only  when  a  Snrveyor  is  appointed 
with  a  salary. 
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No.  VIII.  Order  to  the  [  constable^  ^c]  to  return  to 
the  justices  the  amount  of  a  sixpenny  cusessment. 
From  Schedule  to  Stat.  13  Geo.  3.  c.  78.  —  Vide 
ante,  p.  113. 

i/Bddleuex.        '  To  the  constable,  &e.  of  ^ — . 

You  are  hereby  required  to  return  to  us,  and  the  other 

{*U8tices  to  be  assembled  at  the  Special  Sessions  to  be 
leld  at  — -  for  the  [  hundred,  ^c, J  of in  the  swd 

county,   on  the  *  ■■■  ■   day  of next,  the  amount  of 

the  last  assessment  of  sixpence  in  the  pound,  for  the 
use  of  the  highways  within  your  liberty,  if  any  such  has 
been  raised ;  if  not,  what  you  apprehend,  from  the  best 
information  you  can  get,  an  equal  assessment  of  six- 
pence in  the  pound  upon  all  and  every  the  occupiers 
of  lands,  tenements,  woods,  tithes,  and  hereditaments 
within  the  said  liberty,  according  to  their  yearly  value, 
will  amount  to.  Given  under  oiur  hands,  this  — — —  day 
of—,  18—. 

No*  IX.  Return  to  the  justices  of  the  amount  of  a 
sixpenny  assessment. — From  Schedule  to  Statute 
13  Geo.  8.  c.  78.~  Vide  ante,  p.  113. 

To  the  justices  assembled  at  their  Special  ^lessions 
at ,  the  * day  of . 

In  obedience  to  your  order,  I  do  return  and  certify. 
That  the  last  assessment  of  sixpence  in  the  pound,  for 

the   use   of  the  highways  within    the  Uberty   of  , 

amounted  to  the  sum  of . 

[If  no  assessment  of  sixpence  in  the  pound  hath  been 

made,  then  as  under.  ] 

In  obedience  to  your  order,  I  do  return  and  certify. 
That  no  assessment  hath  been  made  of  sixpence  in  the 
pound  for  the  use  of  the  highways  vrithin  the  liberty  of 

;  but  I  apprehend,  from  the  best  information  which 

I  have  been  able  to  get,  that  an  equal  assessment  of 
sixpence  in  the  poimd,  upon  all  occupiers  of  lands,  te- 
nements^ woods,  tithes,  and  hereditaments  within  the  said 

Uberty,  wiU  amount  to  the  sum  of • 

A.  B.  [  constable,  &c*] 
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No.  X.  Appdntmeni  of  an  assUiani  surveyor. — From 
Schedule  to  Statute  13  Geo.  S.  c.  78.— Fide  ante, 
p.  114. 

jiX'AAi         (  At  a  Special  Seasions,  held  at ,  in  the 

Midaiesex.  ^     hundred  of ,  by  justiqes  pf  the  peace 

for  the    said  county,  acting  within  thc^ 
said  hundred,  on  the day  of • 

We  do  hereby  nominate  and  appoint  C.  D.,  a  substan-^ 

tial  inhabitant  of  the  [parish,  ^c.  ]  of ,  in  the  said 

hundred,  assistant  to  A.  B.  whom  we  haye  appointed  sur- 
yeyor  of  the  highways  of  the  said  [parish,  ^c.];  and 
^ou  the  said  CD.  are,  to  the  best  of  yoiur  skill  and 
judgment,  to  assist  the  said  surveyor  whenever  requested 
by  him,  in  calling  in  and  attending  the  performance  of 
the  statute  duty,  in  collecting  the  compositions,  fines, 
penalties,  and  forfeitures,  and  in  making  and  collecting 
the  assessments,  and  in  making  out  and  serving  the  no- 
tices authorized  by  the  Act  passed  in  the  13th  year  of 
the  reign  of  his  Majesty  King  Greorge  the  Third,  '*  For 
the  amendment  and  preservation  of  nighways,  **  and  in 
such  other  matters  and  things  as  shall  be  reasonably  re- 
quired of  you  by  the  said  surveyor,  in  the  execution  of 
his  office  of  surveyor,  pursuant  to  the  said  Act;  and 
you  are  justly  and  truly  to  account  with,  and  pay  to  the 
said  surveyor  or  his  order,  the  money  which  shall  come 
to  your  hands  by  the  means  aforesaid.  Given  under  our 
hands  and  seals,  the  day  and  year  above-mendoned. 

No.  XL  Botidfrom  surveyor. — From  Schedule  to  Stai. 
13  Geo.  3.  c.  78.— Vide  ante,  p.  115. 

We,  A.  B.  surveyor  of  the  highways  for  the  [parish, 

toumship,  ^c.  ]  of ,  and  C.  D.  of ,  are  bound  to 

E.  F.  of aforesaid,  in  the  sum  of pounds,  to 

be  paid  to  the  said  E.  F.  his  executors,  administrators,  or 
assigns;  for  which  payment  we  hereby  bind  ourselves 
severally,  and  each  of  our  heirs,  executors,  and  adminis- 
trators.    Dated  the  day  of ,  18 — . 

The  condition  of  this  bond  is  such,  that  if  the  said  A.  B.» 
his  executors  or  administrators,  shall  duly  and  faithfully 


HIGHWAYS  IN   OSMERAL.  561 

account  for,  apply,  and  pay  all  and  every  the  sum  and 
sums  of  money  which  shall  come  to  his  hands  as  surveyor 
of  the  highways  for  the  [parishy  ^c]  according  to  the  di- 
rections and  true  intent  and  meaning  of  the  Statute  made 
in  the  13th  year  of  the  reign  of  his  Majesty  King  George 
the  Third,  ''  For  the  amendment  and  preservation  of  the 
highways/'  then  tlus  bond  to  be  void,  or  else  to  remam 
in  fiill  force. 


No.  XIL  Oath  to  be  administered  to  the  surveyor^ 
upon  passing  his  accounts.  —  From  Schedule  to 
Stat.  IS  Geo.  3.  c.  78.— Vide  ante,  p.  120. 

'    I,  A.  B.  do  swear,  that  the  accounts  now  produced 
and  delivered  by  me,   as  jBurveyor  of  the  highways  for 

the  [parish,  ^c]  of ,  for  the  last  year,    are  just 

and  true  to  the  best  of  my  knowledge. 

So  help  me  God. 


No.  XIII.  Allowance  of  accounts. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  78.— Fide  ante,  p.  120. 

These  accounts  were  examined  and  allowed  before . 


No.  XIV.  Conviction  on  Stat.  13  Geo.  3.  c.  78,  *.  48, 
of  a  surveyor  of  highways,  for  not  delivering  over 
his  books  of  account  to  the  churchwardens  and 
overseers. —  Fide  ante,  p.  121. 

County  of  >     Be  it  remembered,  that  on  the day 

■■  )  of ,  in   the  year  of  our  Lord ,  at 

,  in  the  county  of ,  J.  S.  came  before  me  W.H. 

one  of  his  Majesty's  justices  of  the  peace  in  the  said 
county,  and  informed  me  that  W.  B.  of  the  hamlet  or 
division  of  B.  in  the  township  of  C.  in  the  said  county, 
labourer,  was  surveyor  of  the  highways  within  the  said 
liamlet,  for  the  year  ending  at  Michaelmas  last  past,  and 

that  afterwards,  to  wit,  on  the day  of now  last 

past,  at  O.  in  the  county  aforesaid,  a  certain  book  of 
accounts  of  the  said  W.  B.  as  such  surveyor,  and  certain 
assessments  for  repairs  of  the  said  highways,  were  settled 

N  N 
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and  allewed  by  J.  H.  clerk,  and  J.  W.  etquife,  two  ef 
his  Majesty's  justices  of  the  peace  in  and  finr  the  aaid 
county,  pursuant  to  the  Statute  in  such  case  made  and 
prorided;  and  that  afterwards,  to  wit,  firom  thcncefinrA 
to  the  time  of  exhibiting  die  said  information  and  eom- 
pbunt,  there  was  a  churchwarden  and  overseers  of  &e 
poor,  duly  appointed  in  and  for  the  township  of  C.  afiite- 
said,  including  the  said  hamlet  or  diyision,  and  that  the 
said  W.  B.  during  all  the  time  last  aforesaid^  neglected  to 
transmit  and  deliver  to  such  churchwarden  and  overseers, 
or  any  or  either  of  them,  the  said  book  and  aasessments 
so  settled  and  allowed  as  aforesaid,  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  proviaed :  Where- 
upon the  said  W.  B.,  after  being  duly  summoned  to  an- 
swer the  said  charge,  appeared  [Mere  comdmde  as  tw 
No.  LVm.  which  is  taken /ram  the  Sekedmle  io  StaiuU 
IS  Geo.  3.  c.  78.] 


No.  XV.  Notice  to  perform  statute  dmiy  (to  begipem 
four  days  before  the  day  on  which  the  duty  is  to 
be  performed.) — From  Schedule  to  Stat.  IS  Geo.  S. 
c.  78.— Vide  ante,  p.  189. 

A.  B.  You  are  hereby  required  to  send  a  team,  with 

two  able  men  (a),  to ,  within  the  [parish,  §^c.  ]  of ^ 

on  the and days  of next,  at o'clock 

in  the  morning  of  each   day,  in  order  to  perform  such 

duty  upon  the  highways  within  the  said ,  as  shall  be 

required  by  the  surveyor,  pursuant  to  the  direction  of 
the  Act  passed  in  the  ISth  year  of  the  reign  of  his  Ma- 
jesty King  George  the  Third,  **  For  the  amendment  and 
preservation  of  the  highways.**  [  When  personal  labour 
is  required.  You  are  hereby  required  by  yourself,  or  a 
sufficient  labourer,  to  attend,  &c.  &c.]  Dated  this  — 
day  of ,  1 8 — . 


(  « )  If  he  does  not  occupy  lands,  Buin.— If  a  waggon  or  a  cart  with 
Stc,  of  the  yearly  value  of  «£90  in  two  horses  or  one  horse  only.  U  va» 
snch  parish,  he  is  only  to  send  one       quired,  let  it  he  expressed. 
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Ko.  XVI.  Order  for  siatute  duty  to  be  pefformed  in 
kind.— From  Schedule  to  Stat.  18  Geo.  3.  c.  78.— 
Vide  ante,  p.  131. 

Middlcflfi    f  -^^  *  Special  Sessions  held  at ,  in  the 

miaoieaex.  ^     |-  i^^^^j^^j-^  ^f ^  ju  i}^^  ^\^  county^ 

the day  of ,  hy  justices  of  the 

peace  fbr  the  said  county,  acdi^  within 
the  said  [hundred. ] 

It  appearing  to  us  flrom  the  infonnation  which  we  have 
received,  that  there  will  be  difficulty  in  procuring  the  ne- 
cessary carriage  [  or,  a  sufficient  number  of  labourers,  ae 
the  case  shall  be,  ]  for  the  repair  of  the  highways  within 

the   [parish,  ^c]  of ,  within  the  said  [hundred], 

without  paying  high  and  extravagant  prices  for  the  same, 
we  do  hereby  order  and  direct  uie  team^uty  within  the 
•aid  [parishy  ^.]  except  such  teams  where  the  owners 
tibereof  do  not  occupy  lands,  tenements,  woods,  tithes,  or 
hereditaments  within  the  said  [parish,  ^cjof  the  annual 
value  of  £30,  [or,  one  half  or  the  team-duty,  &c.]  [or, 
^  labourers  liaUe  to  perform  statute  duty  within  the 
said  [parish,  ^e."]  as  the  case  shall  be,]  to  perform  sta- 
tute duty  in  kind  within  the  said  [parish,  ^e.]  according 
to  the  authority  and  directions  of  the  Act  passed  in  the 
ISth  year  of  the  reign  of  his  Majesty  King  George  the 
Third,  '*  For  the  amendment  and  preservation  of  the 
highways.**  *o 

No.  XVn.  Notice  to  the  surveyor  of  the  times  fixed 
by  the  inhabitants  for  being  excused  from  doing 
their  statute  duty. — From  Sched.  to  Stat.  13  Oeo.S. 
c.  178. — Fide  ante,  p.  137. 

'    To  the  surveyor  of  the  highways  for  th^  [parish,  ^c] 

of ,  in  the  county  of -^- — . 

•I»A.  B.  constable  [  headborough,  tithingman]  of  the 
said  [parish,  &c.'\  do  hereby  give  you  notice,  that  the  in- 
habitants of  tne  said  [parish,  ^c]   did,  at  a  vestry  or 

public  meeting  held  on  the day  of ,  18 — ,  agree 

to  take  the  benefit  of  the  indulgence  of  three  months  for 

N  nS 
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Mo.  XX.  JuMteett  mtiee  to  wmwefot  to 

wif  a  poor  tmbomrer  tkomU  moi  ho  dStekmged 
fnm  Ugkway  rmUo  or  tiMmpmitiom,  woier  Suimie 
S*Geo.S.  o.7^  s.S.—ridomoio,m.l4t7. 


7ToMr.A*B.,  smteytit  of  die h^liwiys widi- 


to  wit.    3     m  the  peiish  of ,  m  the  nod  ooontj. 

I¥herea8  E.  F.  of ,  in  your  perish,  hbourer,  hath 

this  daT  made  comirfaiiit  on  oath  to  os,  two  of  his  Ma- 
jea^^s  justices  of  tne  peace  in  and  for  the  said  coim^^^ 
in  Petty  Sessions  assembled,  diat  he  wholly  gains  his  KTen- 
hood  l^  daily  hboor,  and  that  by  reason  of  his  muneroos 
fimuivy  be  is  in  rery  poor  and  indigent  circomstanoesy  and 
ntteriy  miabk  to  pay  or  c<mtribate  towards  any  rates,  as- 
sessments, or  compositions  for  or  in  respect  of  any  high- 
ways widiin  the  said  parish,  and  hath  prayed  of  us  die  said 
justioes,  that  be  may  be  exempted  firom  paying  the  same : 
We,  the  said  Justices,  do  therefore  hereby  give  you  notice 
to  appear  before  us  at ,  in  the  said  coun^,  on  Thurs- 
day, the day  of ,  at  our  Petty  Sessions,  to  be 

then  and  there  held,  to  shew  cause  why  the  said  E.  F. 
should  not  by  us  be  adjudged  to  be  exempted  from  the 
payment  of  such  rates,  assessments,  or  compositions  ac- 
cordingly.    Given  under  our  hands  and  seals,  &c. 

No*  XXL  Notice  /or  composiiions. — From  Sciedmlo 
to  Stai.  13  Geo.  3.  c.  l&.—  Vide  ante,  p.  148. 

Notice  is  hereby  given,  that  aQ  persons  who  are  in- 
clined  to  compound   for  their  statute  duty  within  tbm 

[parish f   ^c]   of ,  are  hereby  required  to  signify 

their  intention  to  compound  for  tne  same  to ,  the 

surveyor  of  the  highways  for  the  said  [parish,  &c.'\  at 

the  house  of ,  of ,  on  the day  of  this  mstant 

November,  between  the  hours  of -^^ and ;  and  they 

are  hereby  required,  at  the  same  time,  or  within  the  space 
of  one  month  after,  to  pay  their  composition-money  to  the 
said  surveyor;  And  also  that  all  persons  who  are  uable  to 

Eay  money  for  the  lands,  tencqnents,  woods,  tithes,  and 
ereditaments,  which  they  occupy,  or  in  lieu  of  their  duty 
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within  the  [parish,  §^,  ]  accordinff  to  the  Act  made  in  the 
13th  year  of  hi#  Majesty  King  worge  the  Third,  ^'For 
the  amendment  and  preservation  of  the  highways/'  are 
required  to  pay  the  same  to  the  said  surveyor  on  the  day, 

or  within  the  time  aforesaid.    Dated  this day  of , 

18—. 

A.  B.  Surveyor. 


No#  XXIL  Licence  from  justices  of  peace  at  a  Special 
Sessions,  to  get  materials  for  the  repair  of  the 
highways  in  another  parish  besides  that  wherein 
such  materials  are  to  be  employed,-^From  Schedule 
to  Stat.  13  Geo.  3.  c.  78.— Vide  ante,  p.  152. 


HM'AAU  ^     V  At  a  Special  Sessions  held  at  — ^ 
Middlesex.  ^     J.  A„„^^^i  of in  the  said  co 


for  the 
said  county,  by 
justices  of  the  peace  for  the  said  county^ 
acting  within  the  said  [hundred  1  on  the 
—  day  of ,  18—. 

It  appearing  to  us  upon  evidence  this  day  received,  that 
sufficient  materials  cannot  conveniently  be  had  within  the 
waste  lands,  common  grounds,  rivers,  or  brooks,  nor  in 
the  inclosed  lands  or  grounds  lying  within  the  [parish"] 
of  A.  in  the  said  [hundred,]  for  the  repair  of  the  high- 
Ways  within  the  said  [parish,  S^c]  nor  in  the  waste  lands, 
common  grounds,  rivers,  or  brooks,  within  the  [parish, Sfc] 
tf  B.  adjoining  to  the  said  [parish]  of  A.  We  do  here- 
by give  our  licence  to  the  surveyor  for  the  said  [parish  ] 
df  A.,  to  search  for,  dig,  get,  and  carry  sand,  gravel, 
chalk,  stone,  and  other  materials,  within  the  inclosed 
lands  or  grounds  of  CD.  within  the  said  [parish,  ^e. ] 
df  B.  to  be  employed  in  the  repair  of  the  highways  within 
the  said  [parish  ]  of  A. ;  it  appearing  from  evidence  laid 
before  us,  that  there  are  proper  materials  within  the  said 
lands  for  the  purposes  aforesaid,  lying  convenient  to  the 
said  highways ;  and  that  after  such  materials  shall  be  so 
taken,  there  will  be  sufficient  left  for  the  use  of  the  high- 
ways within  the  said  [parish]  of  B. ;  upon  the  said  sur- 
veyor making  satisfaction  and  recompence  for  the  same, 
in  the  manner  directed  by  the  Act  passed  in  the  13th  year 
of  the  reign  of  his  Majesty  King  George  the  Third,  "  For 


pemetf/ar  ku  Beemte  i^  imkt  wtbama  far 
tie  kigkmmff  from  lm$mb  temg  frmmtt  ^ 

oftkekigkmmf$^mmiikmitke 
mad  reftued  vert 


tUf  fCyOf  01  hk  liiclivj.js 
tlK  Mid  CfNOrtjr^  B  Ins  pw^ 
^#  P#  €S^»9  oos   of 

md  fipr  di6  said 

that  be  hath  npGed  to  A.  O.  of 

catber  fltonei  nroBi  dK  knids  called  _ 

bold  of  bim  the  aid  A«  O.,  and  now  in  bk  actnal 

patioo  withiD  tbe  said  parab  of ,  and  OKHmtj  of  JIDd* 

dksex^  for  tbe  purpoae  of  repairotf  and  afiMling  dK 
bigbways  with  tbe  said  parisb ;  and  rartber  upon  bia  oaA 
die  iaid  A«  S.  giretb  ne  tbe  said  jostiee  to  andcntaiid 
and  be  infiDrmed,  tbat  tbe  said  stones  are  necessarj  m^» 
teriab  for  the  repair  of  tbe  said  bigbwajs,  and  that 
proper  materials  cannot  otherwise  be  procured,  and  dmt 
tbe  said  A«  0«  bath  refused  to  permit  tbe  same  to  be 
gathered ;  wherefore  tbe  said  A.  S.  prajeth  tbe  cnnnider> 
atioo  and  order  of  me,  the  said  jnstioe,  in  the  premiKa» 
according  to  the  fonn  of  the  Statute  in  such  case 
and  pronded. 

A.S. 
Exhibited  before  mey  on  the  oath 

of  tbe  said  A.  8.,  the  day  and 

year  first  above  written. 

J.  P. 
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No.  XXIV.  Licence  from  a  justice  of  peace  for  a 
surveyor  to  gather  stones  upon  inclosed  lands  for 
the  repair  of  the  highways. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  78.— Vide  ante,  p.  152. 

Middlesex,  j  To  the  surreyor  of  the  highways  for  the 

I      ipartshj   of ,  m  the  [hundred]  of 

in  the  said  county. 

Whereas,  by  an  Act  passed  in  the  1 3th  year  of  the  reign 
of  his  Majesty  King  George  the  Third,  "  For  the  amend- 
ment and  preservation  or  the  highways/'  the  surveyors 
are  authorized  to  gather  stones  lying  upon  any  lands  or 
grounds  within  their  Uberty,  for  the  use  and  benefit  of 
the  highways,  but  not  without  the  consent  of  the  occu- 

!>iers  of  such  lands,  or  a  licence  from  a  justice  of  peace 
or  that  purpose ;  and  whereas  it  appears  to  me,  E.F.  one 
of  his  Majesty's  justices  of  the  peace  for  the  said  county, 
and  acting  within  the  said  [  hundred,  ^c.  ]  upon  the  oaUi 
of  the  said  surveyor,  that  he  hath  applied  to  A.  B.  of 

for  his  consent  to  gather  stones  from  the  lands  called 

or  known  by  the  names  of and in  his  occupation, 

within  the  said  [parish,  Sfc.  ]  for  the  purposes  aforesaid, 
and  that  the  said  stones  are  necessary  ror  the  repair  of  the 
said  highways,  and  that  the  said  A.  B.  hath  refused  to 
permit  the  same  to  be  gathered ;  and  the  said  A.  B.  having 
been  duly  summoned  to  appear  before  me,  to  show  cause 
why  such  permission  should  not  be  granted,  and  [having 
appeared  before  me  accordingly ;  or  having  sent  his  steward 
or  agent,  or,  C.  D.  on  his  behalf,  to  attend  me  upon  that 
occasion ;  or,  but  not  having  appeared,]  I  have  heard  what 
has  been  alleged,  and  taken  the  said  matter  into  consider* 
ation,  and  am  of  opinion,  that  the  said  stones  are  ne- 
cessary, and  ought  to  be  gathered  and  carried  away  for 
the  purposes  aforesaid :  Therefore,  I  do  hereby  give  my 
licence  to  the  said  surveyor,  to  take  and  carry  away  the 
same  accordingly.  Given  under  my  hand  and  seal, 
the day  of ,  18 — . 
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No*  XXV.  Order  tU  a  Special  Sesskms /or  am  aueet^ 
meni  of  sixpence  in  the  paurnd. — From  Sckedmle  to 
Stai.  13  Geo.  3.  c.  7S.—ndeamte,  p.  161,  162. 

"hMiAAi         (  At  a  Special  Sesnons  for  the  highwaysy  held 
Middlesex.  J     ^ ^  ^  ^^  hondred  of ,  in  tlie 

said  county  the day  of ,  by  jus- 
tices of  peace  for  the  said  county,  acting 
within  the  said  hundred. 

Upon  application  made  to  us  by  the  sunreyor  of  th^ 

highways  for  the  [parish]  of ,  and  upon  evidence 

giren  upon  oath  before  us,  [That  the  duty  directed  to  be 
performed,  and  the  money  authorized  to  be  coDected  and 
received,  by  an  Act  passed  in  the  ISth  year  of  the  reign 
of  his  Majesty  King  Greorge  the  Third,  *'  For  the  amend- 
ment and  preservation  of  the  highways," — and  if  for  the 
additional  assessment ,  add,  also  by  an  Act  passed  in  thd 
54th  year  of  the  reign  of  his  said  Majes^,  intitled,  **  An 
Act  to  amend  an  Act  of  the  13th  year  of  his  present  Ma- 
jesty, for  the  amendment  and  preservation  of  the  high- 
ways,**— ^have  been  fully  performed,  applied,  and  expended, 
according  to  the  directions  of  the  said  Act : — Or,  We  ar6 
fully  satisfied  that  the  common  highways,  bridges,  causes 
ways,  streets,  and  pavements,  belonging  to  the  [parish,  ^cJ] 

of ,  are  so  far  out  of  order  that  they  cannot  be  su^ 

ficiently  amended  and  repaired,  paved,  cleansed,  and  sup^ 
ported,  by  the  means  prescribed  by  the  said  Act :]  and  it 
appearing  to  us  that  notice  has  been  duly  given  of  such 
faitended  application,  according  to  the  directions  of  th^ 
said  Act,  we  do  hereby  order,  direct,  and  appoint,  that 

an  equal  assessment,  not  exceeding  the  sum  of in 

the  pound,  upon  all  and  every  the  occupiers  of  lands, 
tenements,  woods,  tithes,  and  hereditaments,  within  the 

said    [parish,  ^c]  of shall  be  forthwith  made  by 

the  saia  surveyor,  and  shall  be  allowed  by  one  justice  of 
the  peace  for  the  said  [  hundred^]  and  shall  be  collected 
by  tne  said  surveyor;  and  that  the  money  so  to  be  as- 
sessed and  collected,  shall  be  applied  for  and  towards 
the  amending,  repairing,  paving,  cleansing,  and  support- 
ing such  highways,  causeways,  streets,  pavements,  and 
bridges,   [and  for  buying  materials,  making  satis£u:tion 
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fer  damaffea^  ei'ecting  guide-postSy  and  paying  Che  sur- 
Y^y(Mr*8  8auury  (a),]  according  to  the  direction  and  true 
intent  and  meaning  of  the  said  Act. 

A.  B« 
CD. 

N.  B.  By  Section  3,  54  Geo.  3.  c.  109,  The  total  aw- 
sessmenis  in  any  one  year  are  not  to  exceed  \s.  9d. 
in  the  pound. 

No*  XXVI.  Notice  of  application  to  be  made  for  an 
assessment. — From  Schedule  to  Statute  13  Geo,  3. 
c.  78.— Vide  ante,  p.  162,  167. 

M'dfll  S     ^^^^^  ^^  hereby  given,  that  application 

'  f  will  be  made  to  the  justices  of  the  peace 

acting  for  the  [At/nc/recf]  of ,  in  the  said  county,  at 

their  Special  Sessions  to  be  held  at ,  in  the  said 

[hundred,  "l  on  the day  of ,  for  an  equal  as- 
sessment to  be  made,  not  exceeding in  the  pound, 

upon  all  and  every  the  occupiers  of  lands,  tenements, 
woods,  tithes,  and  nereditaments  within  the  {parish,  ^c.  ] 

of ,  for  the  use  and  benefit  of  the  highways  within 

the  said  Iparish,  &c.  ]      Dated  thb day  of , 

18—. 

A.  B.  Surveyor. 

No.  XXVII.  Summons  for  non-payment  of  assess*' 

ment. —  Ude  ante,  p.  168. 

To  A.  O.  of  the of ,  in  the  county  of 

Middlesex. 

County  of )  Whereas  complaint  and  information  have 
■  3  been  made  upon  oath  before  me,  one  of  his 

Majesty's  justices  of  the  peace  for  the  said  county,  by  the 

surveyor  of  the  highways  for  the  said ,  Uiat  by  a 

rate  or  assessment  duly  made,  allowed,  and  published, 
according  to  the  Statutes  in  that  case  made  and  provided, 
the  sum  of was  duly  rated  and  assessed  upon  you  for 


(  «)  These  words  may  be  iosertH,  if  there  has  beeo  oo  fomier  asieis^ 
ment  fur  these  purposes. 
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and  towards  the  amending,  repairing,  and  supporting  the 

highways  within  the  said ,  and  that  you  the  said  A.  O. 

have  refused  and  neglected  to  pay  the  same  within  ten 
days  after  demand  thereof  made,  and  have  not  yet  paid 
the  same.  These  are  therefore  to  require  you  personally 
to  appear  before  me  ( or  such  other  of  his  Majesty's  jus- 
tices of  the  peace  as  shall  be  present)  at ,  in  die  ^aid 

county,  on the day  of ,  at  the  hour  of 

in  the noon,  there  to  answer  to  the  said  complaint 

and  information,  and  to  show  cause  whv  the  said  sum 
should  not  be  levied  on  your  goods  and  chattels  pursuant 
to  the  said  Statutes.    Herein  fail  not    Given  under  my 

hand  and  seal,  this day  of ,  in  the  year  of  our 

Lord  18— . 


No.  XXVIII.  Warrani  of  distress  for  non^ymewt  of 
money  charged  by  an  assessment  (a). — From  Sche- 
dule to  Stat.  13  Geo.  3.  c.  7S.— Vide  ante,  p.  168. 

M'ddl  sex  5  '^^  *^®  constable,  headborough,  or  tything- 
•^      ®      •  I     man  of ,  in  the  said  county. 

Whereas,  by  an  assessment  made  upon  the  occupiers 
of  lands,  tenements,   woods,  tithes,   and  hereditaments, 

within  the  [parish^  Sfc.  ]  of in  the  said  county,  for 

the  purpose  of,  &c.  [as  stated  in  the  justices'  order]  pur- 
suant to  an  order  of  justices  for  that  purpose,  according 
to  the  directions  of  the  Act  passed  in  the  13th  year  of  the 
reign  of  his  Majesty  King  Georse  the  Third,  "  For  the 
amendment  and  preservation  of  tne  highways,"  A.  B.  was 

charged  with  the  sum  of as  his  share  and  proportion 

of  the  said  assessment,  in  respect  of  the  lands,  tenements, 
woods,  tithes,  and  hereditaments,  which  he  occupied  with- 
in the  said  [parish,  ^c.]:  And  whereas  it  appears  to  pie 

upon  the  oath  of ,    that  the  said  sum  of h^th 

been  duly  demanded  from  the  said  A.  B.,  and  that  he 
hath  refused  to  pay  the  same  for  the  space  of  ten  days 
after  such  demand  made;    these  are  therefore,  in  his 


(  a )  For  Uie  constable's  retorn        thereof,  see  post,  Nos.  LXI.  aod 
when  there  are  no  effects,  and  the        LXII. 
Form    of  Commitment  for  want 


3V   CKHSIUlU.  S%i( 


lit  cnHHHnd  ^oc  ir  lpr%  dir  «am{  :!mNi 

of  ttK-  iffioik  and  <^Hasc4s  m  ihr  ^ml 

nS  ?  tiv  «nit  ^IibIi  im«;  hr  paid  within  tli^  ^i^^nc^ 

&r  ycmamMit  timxsfs^  mf  i^ini:  and  Vf«{ili)c  tlie 

-Amtytm  dr  di»  «^  ]il^  w£  |K<ii%d$  «i>d  oliMMSi  «i5 

^on  fTmiBiBi  i\ :  md  oo:  iff  dw  nmne^  arisii^  Vr  ^mcli 

jnm  Ad  |«r  huid  CH  die  «ar^tT(«r  <if  l^ 

~  ^jmndL  *5c]  rf ^  die  said  ««Hi 

eo^ilqved  inrtlie  wmyniifti>  «£oK«ttd;  luWI 

son  -dip  simtIw  nim>of  to  die  md  A,  R 

fe  cdianfK  of  xaknur,  kaqpii^^  «nd  i^eDiv^ 

Ac  aid  Stgorm  hang  £ntt  dcidiictcJ^  «nd  V  «irffioM«t 

be  f amid  id  die  |!fi(«d$  and  <liiillel$(  of  die 

A.SuidieR9aBiole^diesiiid»nof >di«ldMl 

ijoilfli  die  sBne  to  sk,  twcnef  widi  diis  ^aii<iM% 
tmtm waier WBT  hmai  Mnimsalf  die ^yof 


SmiomM,for  the  repairs  ^ttrtmm  AtfAtrwtj^  tr4fc4 
wtoti  wMHti  rnMnr.'— '/rtOM  Schfrntif  fo  oMilwlitf 
13  Geo.  S.  c.  :k— F^idlf  mie,  j».  1(SK 

^g-j,|^     CAt  a  Spedal  Sessions  hcH  at » In  the 

™^*^***^  (     [  Aamirvrf  ]  of in  Uic  siud  county,  die 

day  of ,  by  justices  of  the  peace 

for  the  said  county,  acting  witliln  the  Mlid 
[AiOM/recf*] 

To  the  surveyors  of  the  highways  for  the  \jmriiht  j^Vi] 
of in  die  said  [kutmred*] 

It  appearing  to  us,   that  the  highway  lying  between 
and ,  within  vour  libcrtyi  is  very  founderoui 


and  in  bad  repair,  and  bcin^  of  great  public  use,  we  do 
hereby  order,  that  you  repair  or  cause  the  same  to  be 

repaired  before  the day  of — *-  next.    (iWen  under 

our  hands  and  seals,  this day  of . 
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No.  XXX.  Information  ttpon  oaik  by  tie  surveyors  qf 
Ike  highmayM  of  a  parish  where  privaie  persoms 
are  Umk  to  repair ^  that  due  notice  had  been  given 
them  of  the  order  of  two  justices  made  on  them 
for  such  repair  at  a  Special  Sessions  ^  and  that 
such  repairs  notwithstanding  have  not  been  made 
within  the  time  as  limited,  in  order  that  the  ma^is^ 
traies  or  one  of  them,  may  present  such  high- 
ways,  %c. — Vide  ante,  p.  170. 

County  of)  Whereas  information  was  made  unto  J.  Pf 
■  5  'uid  EL.  P.  esquires,  two  of  his  Bfajesty's  jua* 

tices  of  the  peace  in  and  for  the  said  county,  by  S.  H.^ 

one  of  the  surveyors  of  the  highways  of  the  parish  of 

in  the  said  county,  at  a  Special  Sessions  held  at in 

and  for  the  hundlred  of in  the  said  county,  on  the 

day  of last,  that  the  public  streets,  causeways, 

pavements,   and  highways  of ,   a  town  in  the  said 

parish  of ,  in  the  county  aforesaid,  were  very  ruinous, 

nroken,  and  in  sreat  decay,  and  that  the  several  occu- 
piers of  houses  m  the  said  town  of were  used,  and 

had  been  immemorially  accustomed,  and  ought  to  repair 
the  same,  each  severally  before  his  own  premises.  And 
whereas  in  pursuance  of  an  Act  passed  in  the  13th  year 
of  King  George  the  Third,  intituled,  ^^  An  Act  to  ex- 
plain, amend,  and  reduce  into  one  Act  of  Parliament,  the 
statutes  now  in  being  for  the  amendment  and  preservation 
of  the  public  highways,  within  that  part  of  Great  Britain 
called  England;  and  for  other  purposes,"  the  said  two 
justices  did  then  and  there  make  an  order  (a)  under  their 

hands  and  seals,  bearing  date  the day  of ,  in  the 

year  of  our  Lord  18 — ,  directing  the  several  persons  here- 
inaflker  mentioned  (amongst  others)  to  repair  their  said 
streets,  causeways,  pavements,  and  highways  respectively 
so  out  of  repair  in  me  said  town  and  parish,  on  or  before 

Ae day  of ,  in  the  year  of  our  Lord  18 — .  The 

said  S.  H.  and  T.  H.  the  other  surveyor  of  the  highways 
of  the  said  parish  of  — • — ,  respectively  make  oatii  that 
they  the  said  surveyors  of  the  highways  of  the  said  parish. 


(a)  See  the  preceding  Fonn. 


Ft. 

In.     Ft. 

In. 

102 

0—  9 

0 

190 

0—10 

0 

128 

0—6 

0 
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clfcl  ^ve  due  notice  of  the  sud  order  to  the  aeiFeral  per- 
sons therein  named ;  that  some  of  the  said  persons  have 
observed  and  obeyed  the  same ;  but  that  on  an  examina- 
tion and  inspeiction  this  morning,  they  find  the  streets, 
causewaysy  pavements,  and  highways,   of  the  following 

persons,  in  the  said  town  of ,  and  parish  highways 

aforesaid,  still  unrepaired,  and  therefore  they  pray  that 
the  said  streets,  causeways,  pavements,  and  highways,  so 
out  of  repair,  together  with  the  persons  liable  to  repair 
the  same,  may  be  severally  and  respectively  presented  by 
some  one  of  his  Majesty's  justices  of  the  peace  at  the 
next  General  Quarter  Sessions  of  the  peace  for  the  said 

county  of ,  pursuant  to  the  Statute  in  that  case  made 

and  provided. 

Persons  Uable  to  repair. 

Length.      $readtlu 

W.B.         .        •        -        . 
W.  P.  esquire.     -        -        - 
James  B.     -        -        -        - 
John  B.  (bounded  on  the  north 
by  lands  ofW.  P.   esq.,  buti 
occupied  by  James  B.,  and  on  >  145    0 — 10    0 
the  south  by  those  of  the  Rev. ' 
J.W.,  occupied  by  W.J.) 
The  same  John  B.  (bounded,  &c.)  24    0—  8    0 
&c.  &c. 
And  the  said  S.  H.  and  T.  H.  further  depose,  that  the 
several  parts  or  portions  of  the  streets  so  out  of  repair 
belonging  to  the  said  John  B.  to  repair,  being  detached 
from  each  other,  are  bounded  as  before  mentioned. 

S.H. 
T.H. 

Sworn  before  me,  this day 

of ,  18—. 

J.  P. 

No.  XXXI.   Warrant  o/*  distress  for  not  scouring 
ditches 9  Sfc. — Vide  ante,  p.  172* 

To  the  constable  of  the  parish  of ,  in  the  county 

of . 


Forasmuch  as  A.  O.  of  the  parish  of , 

to  wit.   5  hi  the  said  county  of ,  is  convicted  before 


it.   >i 
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me  Sir  6.  C.  bart.,  one  of  bis  Majesty^s  jostioes  of  tbe 
peace  in  and  for  the  said  county;  for  that  he  the  said 
-A.  O.  (being  the  occupier  of  lands  next  adjoining  to  the 

•common  highway  in  the  said  parish  of ,  and  liable  to 

^anse,  open,  and  scour  the  ditch  and  drain  lying  between 
the  said  common  highway  and  the  lands  so  occupied  by 
him  the  said  A.  O.  as  aforesaid,  in  order  to  drain  and  keep 
dry  the  said  common  highway  next  unto  such  ditch  as 
oflten  as  occasion  should  be,  and  having  had  due  and  legal 
notice  from  the  surveyors  of  the  said  parish  to  open, 
cleanse,  and  scour  the  said  ditch  or  drain  so  adjoining  to 
the  said  highway  as  aforesaid,)  hath  for  the  space  of  ten 
days  after  such  notice,  neglected,  refused,  and  made  de- 
fault in  opening,  cleansing,  and  scouring  the  said  ditch 
or  drain  adjoining  to  the  said  highway  in  the  said  parish 

of ,  whereby  he  hath  forfeited  the  sum  of  ten  shillings: 

These  are  therefore  in  his  said  Majesty's  name,  to  com- 
mand you  to  levy  the  said  sum  of  ten  shillings  by  dbtress 
of  the  goods  of  him  the  said  A.  O. ;  and  if  within  the 
space  of  five  days  next  after  such  distress  by  you  taken, 
the  said  sum  of  ten  shillings,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  said  distress,  shall  not 
be  paid,  that  then  you  do  sell  the  said  goods  so  by  you 
distrained,  and  out  of  the  money  arising  by  such  sale, 
that  you  do  pay  the  said  sum  of  ten  shiUings  to  him  the 
said  surveyor,  to  be  employed  in  such  manner  as  the 
Statute  in  that  case  directs,  returning  to  him  the  said 
A.  O.  the  overplus  (the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress  being  first  deducted) 

upon  demand.     Given  under  my  hand  and  seal,  thb 

day  of . 

G.C.{L.S.) 

No.  XXXII.  Order  of  a  justice  of  peace  to  mate  new 
drains.— From  Schedule  to  Stat.  13  Geo.  3.  c  78. 
Vide  ante,  p.  172. 

Middlesex. }  ^%  ^'S'  ?''""/  TT7  ""^  *^  Wg^ways 
i      for  the  iparuA,  S^c.j  of . 

Whereas  complaint  hath  been  made  to  me  A.  B.  esq., 
one  of  his  Majesty's  justices  of  the  peace  for  the  said 
county,  that  the  ditch,  gutter,  or  water-course,  for  con- 
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vej^g  the  wafer   frdm   the  highway  at ,  in  the 

iparishf  ^c]  of in  the  said  county^  is  not  sufficient 
or  that  purpose,  and  that  the  cleansing  and  opening  the 
same  will  not  effectually  carry  off  the  said  water,  but  that 
the  said  highway  may  be  effectually  drained  and  the  water 
carried  off,  by  making  a  new  ditch  or  drain  through  the 

lands  or  grounds  of ^  Ijring  near  the  same,  for  the 

length  of yards,  and  the  breadth  of -feet;  and 

the  said having  been  duly  summoned  to  appear  before 

me,  to  shew  cause,  if  he  had  any,  why  the  said  ditch  or 
drain  should  not  be  made,  and  the  said  — >  not  appear- 
ing, [or,  not  shewing  sufficient  cause  against  the  same,] 
and  it  appearing  to  me  that  such  ditch  or  drain  is  neces- 
sary, I  do  hereby  order  and  require  you  to  enter  into  and 

upon  the  said  lands  of  the  said ,  and  there  make,  or 

cause  to  be  made,  a  new  ditch  or  drsdn,  of  the  length  and 
breadth  aforesaid,  and  of  a  convenient  depth,  nifddng  or 

tendering  sufficient  satisfaction  to  the  said for  the 

damages  to  be  done  thereby,  within  one  calendar  month 
after  the  same  shall  be  so  made ;  such  damages  to  be 
settled  and  ascertained  in  manner  directed  by  the  Act 
passed  in  the  13th  year  of  the  reign  of  his  Majesty  King 
George  the  Third,  *'  For  the  amendment  and  preservation 

of  the  highways."    Given  under  my  hand,  this day 

of 


No.  XXXIII.  Notice  from  the  surveyor  to  remove 
nuisances  and  obstructions,  and  to  cut  hedges,  4re. 
From  Schedule  to  Stat.  13  Geo.  S.  c.  18.— Vide 
ante,  pp.  174.  4dO.  4^. 

To  CD.  of . 

In  pursuance  of  the  directions  given  by  the  Act  passed 
in  the  13tb  year  of  the  reign  of  his  Majesty  King  George 
the  Third,  '*  For  the  amendment  and  preservaticm  of  the 
highways,"  I,  A.  B.,  surveyor  of  the  highways  for  the 
[parish,  3rc.]  of ,  do  hereby  give  you  notice  forth- 
with to  remove  the  [dtmg,  timber,  stone,  Ssc.  6;c.']  placed 
by  you  in  a  certain  part  of  the  King's  highway,  lying 

between and in   the  [parish,  A"c.J  of ,  to 

the  obstruction  and  annoyance  of  the  said  highway :  [  Or, 
forthwith  to  cut,  prune,  and  plash  the  hedges,  and  cut 

o  o 
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or  prune  the  trees,  and  to  open,  deanse,  and  aeour  tlie 
aereral  ditches  and  water-couraes  belonging  to  you,  in  or 

near  the  highway  Is^ing  between and ,  in  the 

[parisht  ^c]  of ,  to  the  intent  that  the  water  may 

be  drained  from  the  said  highway,  and  that  the  son  and 
wind  may  not  be  excluded  firom  sudi  highway  to  the 
prejudice  thereof.  ]    Dated  thb— -  day  of ^ 

.  No.  XXXIY.  Information  of  smrveffor  of  kighooffM 
agamsi  a  person  for  noi  pruning  Aeifgeif  4fc«— - 
fide  €mie,  p.  174. 

County  of)     Be  it  remembered,  that  on  the day 

— —  5  of ,  18 — ,  the  undersigned  surveyor  of 

ihe  highways  of  the  parish  of ,  in  the  said  county, 

informeth  and  maketn  oath  before  me,  one  of  his  Ma- 
jesty*s  justices  of  the  peace  in  and  for  the  said  county 

of ,  that  A.  O.  of ,  in  the  said  county,  yeoman, 

having  had  due  notice  to  cut,  prune,  and  plash  bis  hedges, 
cut,  prune,  or  lop  the  trees,  and  open,  cleanse,  and  scour 
hia  ditches  and  water-courses,  witnin  or  adjoining  to  the 
public  highways  in  the  said  first  above-named  parish,  as 
well  as  to  remove  the  soil  or  earth  dug  out  thereof,  hath 
neglected  to  do  the  same  within  the  time  limited  by  law 
and  required  by  such  notice,  contrary  to  the  Statute  made 
in  the  13th  year  of  the  reign  of  his  Majesty  King  George 
the  Third,  ''  For  the  amendment  and  preservation  of  the 
highways,**  which  bath  imposed  a  fomiture  of  ten  shil- 
lii^s  for  die  said  offence. 

Taken  and  sworn  the  day  and  \  i    Surveyor 

year  above  written,  before  f         S.H.<     of  the 


i  C    Sur 

f         S.H.<     of 
i  f  Hirf 


me,  i  C  Highways. 

J.  P.     3 

No.  XXXV.  Summons  of  an  offender  for  not  pruning 
hedges^  isc. —  Vide  ante ^  p.  174. 

County  of )  To  all  constables,  tithingmen,  and  others  his 

' 3      Majesty*s  officers  of  the  peace  whom  these 

may  concern. 

Whereas  complaint  and  information  have  been  made 
upon  oath  before  me,  one  of  his  Majesty's  justioes  of  the 
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peaoe  in  and  for  the  mid  coanty  of  •-^>— ,  by  tht  sacvejor 
of  the  h^hways  of  the  parish  of   ■    ■,  in  the  sud  county, 

that  A.  O.  of 9  in  the    county  aforesaid,  yeoman^ 

having  had  due  notice  to  cut,  prune,  and  plash  his 
hedges,  cut,  prune,  or  lop  the  trees,  and  open,  cleanse, 
and  scour  his  ditches  and  water-courses,  within  or  ad- 
joining to  the  public  highways  in  the  said  first  above- 
naioed  parish,  as  well  as  to  remove  the  soQ  or  earth  dug 
out  diereof,  hath  negleeted  to  do  the  same  within  the 
time  United  by  law  aiid  required  by  such  notice,  contrary 
to  the  Statute  made  in  the  18di  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  ^^  For  {he  amendment 
and  preservation  of  the  highways,"  which  hath  imposed 
a  forfeiture  of  ten  shillings  for  the  said  ofience.  These 
are  therefore  to  require  you  in  his  Majesty's  name,  to 
summon  the  said  offender  to  appear  before  me,  and  such 
others  of  his  Majesty's  justices  of  the  peace  for   the 

siud  county  of »  as  shall  be  present  at  the ,  in 

; — ^,,.in  the  ssdd  county,  on ,  the  —  day  of 

instanL  at  the  hour  of -^ in  the  forenoon,  to  answer  to 

the  said  complaint  and  information.  Herein  fail  not, 
as  also  to  maie  due  return  hereof  at  your  periL  Given 
iioder  my  hand,  this  -*— day  of ,  18 —  (a). 


No.  XXXVI.  Form  of  precept  to  the  high  constable, 
for  appointing  a  Special  Sessiant  for  eurveffore  to 
mate  returns  as  to  the  state  qf  the  highuoays  ."-^ 
Of  persons  who  haioe  neglected  to  cut  and  prune 
their  hedges,  trees,  Ifc.  ifc^^Vide  anie,  p.  174. 

County  of  I  To  J.W. high  constable  of  the  hundred 

— —  I     of-- — -,  in  the  sidd  county  of . 

We,  two  of  his  Majesty's  justices  of  the  peace  for  the 
said  county,  (<me  whereof  is  of  the  quorum,)  do  hereby 
require  you,  immediately  upon  the  receipt  hereof,  to  issue 
your  warrants  to  all  the  petty  constables  within  your 


(a)  See  Warrant  of  Distress  for  the  penalty,  ante,  No.  XXXI. 

o  O  2 
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bundredy  in  the  form  hereon  indotied  (a).    Givan  under 

our  hands  and  seals,  the day  of »  in  the  year 

oS  our  Lord  18—. 

(L.  S.) 
(L.S.) 


^IL  High  Camiable^s  [Precept  far  a  Spe^ 
Sessions  for  surveyors  to  make  reimm  as  to 

the  state  of  the  htglnoays,  of  persoms  who  kmoe 

neglected^  ^c.-^Vide  ante,  p.  174. 

County  of  Ik 
Hundred  of  i''^^  ^^  constable  of  the  parish  of • 


By  yntile  of  a  jprecept  from  two  of  his  Majesty*s  jus- 
tices of  die  peace  for  the  conrity  of ,  acting  wimin 

the  said  hundred,  to  me  directed,  you  are  hereby  re- 
(|uired  to  give  notice  to  the  srurveyors  of  the  highwaya 
within  your  said  parish,  that  they  are  personally  to  appear 
before  the  said  justices,  at  a  Special  Sessions  to  be  held 

for  the  said  hundred  of ,  for  executing  the  purposes 

of  the  Acts  relating  to  the  highways,  on the 

day  of next,  at  the  hour  of  —— *  in  the  forenoon  of 

the  same  day,  at  — ^,  in  the  said  county,  then  and  there 
to  make  returns  in  writing  of  the  state  of  all  the  roads, 
common  highways,  bridges,  causeways,  pavements,  hedges, 
ditches,  and  water-courses  appertaining  to,  and  of  all  nui- 
sances, and  encroachments  made  upon  the  several  high- 
ways within  their  respective  parishes,  and  of  which  they 
are  surveyors,  and  also  of  all  persons  who  have  neglected, 
or  shall  neglect  in  your  said  constablewick  to  cut,  prune, 
and  plash  their  hedges,  to  cut,  prune,  or  lop  the  trees 
^[ro^ng  in  or  near  such  hedges  and  fbnces  as  adjoin  the 
highways,  and  to  open,  cleanse,  and  scour  the  ditches 
and  water-courses ;  and  also  at  the  same  time  to  be  ex- 
amined as  to  the  written  notices  by  them  given  for  these 
purposes,  as  well  as  to  what  they  may  have  done  in  their 


(a)  See  next  Fonn. 
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oflice,  in  ^ying  noticein  the  church  of  the  tiine  and  place 
fer  compoundfaig  for  statnte  labour  on  the  highwajrs,  and 
otherwise  for  carrying  of  the  Highway  Acts  into  execu- 
tion. You  will  further  inform  the  said  surveyors  of  die 
liighwaysy  that  they  may  then  have  an  order  of  two  ma^ 
l^strates  to  enable  them  to  receive  a  composition  in  money 
instead  of  performance  of  statute  duty  in  kind.  You  will 
moreover  inform  all  those  justices  of  the  peace,  who  reside 
in  your  parish,  of  the  time  and  place  appointed  for  the  said 
Sessions.    And  be  you  then  there  to  make  due  return 

hereof.    Given  under  my  hand,   at  ,   in  the  said 

county,  the day  of ,  18 — . 

J.  W.i  High  Constable. 

No.  XXX  VIIL  Order  for  occupiers  of  land  to  make 
hedges i  and  cut  down  trees.    Tide  ante,  p,  174. 

At  a  Special  Sessions  held  at  -. — ,  in  the  hun- 
dred of ,  in  the  coun^  of  — ; — ,  on  , 

the  — —^  day  of  — r-,  in  the  year  of  our  Lord 

^>  by  justices  of  the  peace  for  the  said  county^ 

acting  within  the  said  hundred. 

)     Whereas  complaint  hath  been  made  unto 
to  wit.    )  us  by  A.  S.^  surveyor  of  the  highways  of  th^ 

parish  of ,  that  A.  O.  of  the  said  parish  bath  had 

due  notice  firom  him  to  cut,  prune,  and  plash  his  hedges 
acyoining,  and  to  cut  down  or  to  prune  and  lop  the  trees 
growing  in  and  near  such  hedges,  in  such  manner  that 
the  highways  may  not  be  prejudiced  by  the  sh^e  thereof, 
and  that  the  sun  and  wind  might  not  be  excluded  there- 
from to  the  damage  thereof  (pursuant  to  the  Statute  made 
in  the  13th  year  of  the  reign  of  his  Majesty  King  Greorge 
the  Third),  but  that  he  hath  not  comj^ed  with  such  no- 
tice, or  with  the  requisites  of  the  said  Act. 

And  whereas  the  said  A.  O.  having  been  duly  sum- 
moned to  answer  the  said  complaint,  hath  made  defistult 
in  his  appearance.  Now  we,  upon  duly  considering  the 
circumstances  of  the  case,  do  order  that  such  hedges  be 
cut,  plashed,  and  pruned,  so  as  not  to  exceed  the  height 

of from  the  surface  of  the  field,  and  that  all  such 

trees  as  grow  in  and  near  such  hedges,  in  the  grounds 
occupied  by  the  said  A.  O.  near  the  said  highway,  be  cut 
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dowD^  cr  1»  pntMd  tad  lopC,  iMjiit  die  tan  and 
■uty  not  te  03Udiided  finm  suck  mpswtyi  tud,  we  do  fin^ 
iher  order»  tkat  in  eate  the  add  A«  O.  shaD  not  obey  dn 
order  whliin  ten  dj^firomllie  date  hereof  dial  then  A.  S. 
tlie  mid  tarreyor,  do  cat^  pnnief  and  pladi  tnck  bodgea, 
and  eat  down,  or  prone  and  lop  sodi  trees  in  nuooKr  di- 
leeted  by  tUi  order,  and  proceed  againit  Ibe  aaid  A.  O. 
Hmnediately  afterwards  tar  reooirery  of  the  penalties  and 
charges  hewill  tberebyincnr.  Ohen  under  onr  handa 
and  seals,  the  day  md  year  first  above  written. 


No.  XXXIX.  Allowance  of  charges  and  expencespaid 

by  surveyors^  which  are  to  be  repaid  by  the  pa^ 

sessors  o/*  the  lands,  Sfc.  and  order  of  the  justice 

for  that  pmpose.--From  Sehed.  to  Stat.  18  Geo.  S. 

e.  76.-^  Vide  ante,  pp.  175.  fiOO. 

'MXAA^.^m^^  S  Whereas  oompfadnt  hath  been  nnide  unto 
midoicsex.  ^  ^^^  ^  3  ^^^  ^^  ^^  ^^  Mi^csty's  justices 

of  the  peace  of  the  sud  county,  by  the  oath  of , 

sUnreyor  of  the  hjshways  for  we  parish  of in  the 

said  county^  that  C.  D*  of **,  haTing  had  due  notice 

to  cut  ana  prune  his  hedges,  and  cleanse  and  scour  his 
ditches  and  water-courses  within  or  adjoining  to  the  pub- 
lic highway  between  -^-«—  and  in  the  said  parish 

of ,  hath  neglected  to  do  the  same  within  the  time 

required  by  such  notice;  and  that  the  said  hath 

caused  the  same  respectirely  to  be  cut|  pnmed,  cleansed, 
and  scoured,  pursuant  to  the  directions  of  the  Act  passed 
in  the  13th  year  of  the  reign  of  his  Majesty  King  Georpe 
the  Third,  **  For  the  amendment  and  preservation  of  me 

highways,**  and  hath  expended  therein  the  sum  of , 

as  appears  by  an  account  now  produced  to  me,  which  I 
think  a  reasonable  charge,  and  do  therefore  allow  the 
same ;  and  hereby  order  the  said  C.  D.  to  pay  the  said 

sum  of to  the  said within  six  days  from  the 

time  of  his  beins  served  with  this  order.  Given  under 
my  hand  and  seal,  this day  of  — — . 
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No.  XL.  A  prec^far  erecting  guide-posts,  ^c. — 
From  Sched.  to  Stat.  13  Geo.  3,  c.  78, — Vide  ante, 
p.  176. 

Middkai"      (  At  a  Special  Sessions  held  at  — -,  for  ilie 

Auaoiesex.  ^     [hundred]  of in  the  said  countjTf 

before  justices  of  the  peace  for  the  said 
county,  acting  within  the  said  [hundredl, 
on  the day  of . 

To  the  surveyor  of  the  [parish,  *o,]  of in  the 

said  ihundred.\ 

You  are  hereby  required  forthwith  to  erect,  or  cause 
to  be  erected,  in  the  most  convenient  place  upon  the 
highway  lying  between  and  ,  within  your  li- 
berty, where  the  roads  cross  or  branch  out,  a  guide-post 
with  proper  inscriptions,  painted  on  both  sides  thereof 

in  large  legible  letters,  denoting  the  towns  of and 

7 [or  other  places  €M  the  justices  shall  think  most 

proper].  C  Where  graduated  stones  or  posts  are  neces^ 
sary  to  prevent  accidents  from  deep  waters,  vary  it  as 
under  J :  In  the  most  convenient  place  upon  the  highway, 
at  the  approach  or  entrance  on  each  side  of  the  lord  or 

water  called ,  at ,  within  your  liberty,  graduated 

posts,  denoting  the  depth  of  water  in  the  deepest  part 
thereof  through  which  such  highway  passes ;  and  you  are 
allowed  to  charge  the  reasonable  expences  of  providing 
iand  erecting  the  same,  in  your  accounts* 

A.B. 

CD. 

No.  XLI.  Notice  for  holding  a  vestry  or  other  public 
meeting. — From  Sched.  to  Stat.  13  Geo.  3.  c.  78. 
Vide  ante,  p.  177. 

Notice  is  hereby  given,  that  a  vestry  or  public  meeting 

will  be  held  at ,  on  the day  of next,  at  the 

hour  of in  the noon,  in  order  to  consult  about 

the  times  when  it  will  be  most  convenient  for  the  inhabit- 
ants of  this  (parish,  ^c.)  to  be  excused  from  being  called 
forth  to  perform  their  statute  duty,  according  to  the  in- 
dulgence given  them  by  an  Act  passed  in  the  13th  year 
of  the  reign  of  his  Majesty  King  George  the  Third, 
**  For  the  amendment  and  preservation  of  the  highways." 

Dated  the day  of  — . 

A.  B.  [constable]*  [headborough,  &c.] 
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No.  XLIL  Order  qf  two  ju^k»9  for  widemng  [or, 
diverting  and  turning'}  a  &thway. — From  Seked* 
to  Sua.  13  Geo.  3.  e.  78.— Vide  ante,  p.  S79. 

MiddkRfix   5      ^®» '  ^^  ^^  ^  M^csty's 

(justices  of  the  peace  for  the  said  oounty, 

acting  within  the  hundred,   &c*  of   »    witiiin    the 

.  said  county,  having  upon  view  found  that  a  certain  part 

of  the  highway  between  and  ,  in  the  parish 

&c.  of in  the  said  hundred,  for  the  length  of 

jrards,  or  thereabouts,  and  particularly  described  in  the 
plan  hereunto  annexed  is,  H>r  the  greatest  part  thereof 
narrow  [and  cannot  be  conveniently  enlarged  and  made 
eommodtous  for  travellers,  without  diverting  and  turn- 
ing  the  same;  and  having  viewed  a  course  proposed 
for  the  said  new  highway ,  through  (a)!  the  lands  and 

grounds  of    —  and  ,   of  the   length   of   

yards,  or  thereabouts,  and  of  the  breadth  of  feet, 

or  thereabouts,  particulajriy  described  in  the  plan  here- 
unto annexed,  which  we  think  will  be  much  more  com- 
modious to  the  public,  we  do  hereby  order,  That  the 
said  highway  be  idiverted  and  turned  (b)]  through  the 
lands  aforesaid  ;  and  that  the  surveyor  of  the  highways 
for  the  (parish,  &c.)  of  where  the  said  old  high- 
way lies,  do  forthwith  procieed  to  treat  and  make  agree- 
ment with  the  said '■  and for  the  recompence  to 

be  made  for  the  said  ground,  and  for  the  makmg  such 
ditches  and  fences  as  shall  be  necessary,  in  such  manner, 
with  such  approbation,  and  by  pursuing  such  measures 
and  directions  in  all  respects  as  are  warranted  and  pre- 
scribed by  the  Statute  made  in  the  13th  year  of  the  reign 
of  his  Majesty  King  George  the  Third,  "  For  the  amend- 
ment and  preservation  of  the  highways;**  and  also  by  an 
Act  passed  in  the  55th  year  of  the  reign  of  his  said  Ma- 
jesty, intituled,  ''  An  Act  to  amend  the  said  Act,  in  so 
far  as  the  same  relates  to  notice  pf  appeal  against  turning 
or  diverting  a  public  highway,  and  to  extend  the  provisions 
of  the  same  Act  to  the  sapping  up  of  unnecessary  roads.*' 
And  in  case  such  agreement  shall  be  made  as  aforesaid, 
we  do  order  an  equal  assessment,  not  exceeding  the  rate 
of  sixpence  in  the  pound,   to  be  made,  levied,  and  col- 


( a )  When    it   is   ooly    to   be  **  deDe d,  by  adding  thereto  fron." 

widened,  leave  oat  the  words  in  ( 6  )   Or,   **  widened  and  en- 

italics,  and  insert—'*  But  may  be  **  lari^d." 
**  conreniently  enlarged  and  wi« 
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lected  upon  all  and  every  the  occupiers  of  lands,  tene* 
mentSy  woods,  tithei^  and  hereditaments,  in  the  said  (pa- 
rish, &c.)  of ,  and  that  the  money  arising  thereupon 

be  paid  and  applied  in  making  such  recompence  and  sa-» 
tisfaction  as  aforesaid  pursuant  to  the  direction  of  the  said 
Act,  A.  B. 

C-D. 


No.  XLIII.  Certificate  from  the  said  Justices  to  the^^ 
Court  of  Quarter  Sessions  {a). — From  Schedule  Uk 
Stat.  18  Geo.  8.  c.  18.— Vide  ante,  p.  380. 

To  the  justices  of  the  peace,  at  their  General  Quarter 

Sessions,  to  be  held  at in  the  said  county,  the 

— —  day  of . 

We,  the  within-named  A.  B.  and  C.  D.,  do  hereby 
certify  to  the  said  Court  of  Quarter  Sessions,  that  we 
made  and  signed  the  within  order;  and  that  with  our 
approbation,  and  by  our  direction,  the  said  surveyor  hath 

treated  with  the  said  and  for  the  said  lands 

required  for  the  purposes  aforesaid,  but  was  not  able  to 
make  any  agreement  for  that  purpose  with  them,  or  either 

of  them ;  and  that  he  tendered  to  the  said the  sum 

of ,  and  to  the  said the  sum  of ,  as  a  re- 
compence for  the  said  ground,  and  for  the  miaking  the 
said  ditches  and  fences,  which  they,  and  each  of  them, 
refused  to  receive.  A.  B* 

CD. 


No.  XLIV.  Order  for  stopping  up  the  old  highway, 
and  selling  the  land  and  soil  thereof  (b). — From 
Schedule  to  Stat.  13  Geo.  8.  c.  78.— Vide  ante, 
p.  388. 

We,  whose  names  are  subscribed,  being  the  justices 
of  the  peace  who  have  viewed  the  several  highways 
described  in  the  plans  hereunto  annexed,  and  made  or- 
der for  diverting  the  old  highway;  and  being  satisfied 
that  the  new  highway  therein  described  is  properly  made. 


(  a  )  This  is  to  be  written  npon  than  one  to  be  stopped  np,  there 

the  above  order,  when  no  agree-  should  be  a  separate  oitler   for 

ment  can  be  made.  each.    See  6B.6iC.  646,  note. 

(  ft  )  If  there  are  more  highways 
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nd  fit  for  Ae  lecepCioD  of  trardlen  ( «),  do  hereby  order 

ttie  said  (Ad  highway,  bdng  of  the  leagdi  of yards, 

and  of  the  breadth  of feet,  upon  a  raedimn,  as  ap- 
pears by  the  said  pkn,  to  be  stopped  up,  and  the  land  and 
aoil  thereof  to  be  sold  by  the  said  surveyor  to  f 
whose  land  adjoins  thereto,  if  he  shall  be  ^nDing  to  por- 
chase  the  same,  for  the  full  value  thereof,  if  not,  to  some 
other  person  or  persons  for  the  full  value  thereof;  [re- 
serving nevertheless  to a  free  passage  for  persons, 

.borses,  cattle^  and  carriages,  through  the  land  and  soil 
of  the  said  old  highway,  to  and  from  the  land,  &c.  be- 
longing to  him,   called  ,    according  to  his  ancient 

usage  thereof  (6).] 


No.  XLV.  Certificate  to  be  written  under  the  order 
above  mentioned, — From  Scked.  to  Stat.  13  Geo.  3. 
e.  78.-^  Fide  ante,  p.  388. 

We,  the  above-named  justices,  do  certify.  That  the  old 
highway,  hereinbefore  mentioned  and  described,  was  sold 

by  the  said  surveyor  to  with  our  approbation,  for 

tne  sum  of  ,  which  sum  we  do  order  the  said 

to  pay  to  the  said  surveyor,  to  be  applied  in  purchasing 
the  land,  and  making  the  said  new  highway;  and  if  any 
surplus  remains,  we  do  order  that  the  same  shall  be  ap- 
plied for  the  use  of  the  highways  within  the  said  (pa- 
rish, &c.)  of . 


No.  XLVI.  Receipt  for  the  purchasc'^money  to  be  in^ 
dorsed  upon^  or  written  under  the  certincate  above 
mentioned. — From  Seized,  to  Stat.  13  Geo.  3.  c.  78. 
Vide  ante,  p.  388. 

Received  the day  of from  the  said the 

sum  of ,  being  the  full  consideration-money  for  the 

purchase  of  the  said  old  highway  hereinbefore  described, 
pursuant  to  the  said  orders  and  certificate. 


( a  )  This  is  a  sufficient  certifi-  (b)  This  reservation  to  be  in- 

cafe  of  .the  state  of  the  new  high-  serted  where  necessary,  and  varied 

way.    De  Poothiea  «•  Pennyfea-  according  to  the  circumstancea  of 

Uier,  5  Taunt.  654.  the  case. 
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No.  XL VII.  Consent  from  the  oumers  of  the  land 
through  which  a  new  highway  is  proposed  to  b€ 
made. — From  Schedule  to  Stat.  13  Geo.  S.  e.  78. — 
Vide  ante,  p.  384. 

I,  A.  B.  of ,  in  the  county  of ,  being  owner 

of  the  lands  described  in  the  plan  hereunto  annexed^ 
through  which  part  of  a  certain  highway  lying  between 

and  ,  is  intended  to  be  diverted  and  tumedt 

in  consideration  of  the  sum  of to  be  paid  to  me 

for  the  said  land,  and  the  soil  thereof;  [or,  in  con- 
sideration of  the  said  old  highway  being  sold,  exchanged, 

and  to  be  vested  in  me,  and  also  of  the  sum  of  < to 

be  paid  to  me,  as  the  case  may  be,  ]  do  hereby  consent 
to  the  making  and  continuing  such  new  highway  through 
my  said  lands.  Given  under  my  hand  and  seal,  thig 
' day  of . 


No.  XLVIII.  Order  of  two  justices,  for  diverting  and 
turning  a  public  highway,  bridleway,  or  footway 
( as  the  case  shall  be )  through  the  lands  of  any 
person  who  consents  thereto. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  78.— Fide  ante,  p.  384. 

Miildlp«Pir  y     ^^'  ^"^ »  esquires,  two  of  his 

iniaaiesex.  ^  ]yjajesj.y»g  justices  of  the  peace  for  the  said 

county,  at  a  Special  Sessions  held  at  ■ ,  in  the  hun- 
dred of ,  in  the  said  county,  on  the day  of , 

18 — ,  having  upon  view  found  that  a  certain   part  of  a 

highway,   &c.  within  the  [parish,  ^c]  of ,  in  the 

said  hundred,  lying  between and ,  for  the  length 

of yards,  or  thereabouts,  and  particularly  described 

in  the  plan  hereunto  annexed,  may  be  diverted  and  turned 
so  as  to  make  the  same  nearer  [or,  more  commodious] 
to  the  public ;  and  having  viewed  a  course  proposed  for 
the  new  highway,  in  lieu  thereof,  through  the  lands  and 
grounds  of ,  of  the  length  of  yards,  or  there- 
abouts, and  of  the  breadth  of feet,  or  thereabouts, 

particularly  described  in  the  plan  hereunto  annexed,  and 
having  received  evidence  of  the  consent  of  the  said 
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to  the  said  new  highway  being  made  through  hii  lands 
liereinbefore  described,  by  wridng  under  his  hand  and 
seal,  we  do  hereby  order  that  the  said  highway  be  di- 
verted and  turned  through  the  knds  aforesaid;  and  we 
do  order  an  equal  assessment,  &c  [ta  the  uame  fofnm  om 
brfore  witmtiamed.  No.  XLII.] 


No.  XLIX.  Farm  of  motiee  of  ike  order  for  JSperi^ 
mgg  ^*  a  highway. — From  Sehedmle  to  Siaimie 
55  Geo.  S.  c.  68. — ride  aiUe,  p.  385. 

Notice  is  hereby  giren,  that  on  the day  of 


last,  an  order  was  signed  by  A.  B.  and  C.  D.  two  of  his 
Majesty *s  justices  of  the  peace  in  and  for  the  coun^ 

of f  ror  {if  the  order  be  for  iumimg,  dherthtg  amd 

stopping  vp,  Sfc.  here  so  state  itg  amd  describe  the  road 
ordered  to  be  turned,  diverted,  and  stopped  np;  if  the 
order  be  for  stopping  up  a  useless  road,  here  so  state  it, 
and  describe  tie  road  ordered  to  be  stopped  trp;]  and 
ihat  the  said  order  will  be  lodged  with  the  clerk  of  the 
peace  for  the  said  county,  at  the  General  Quarter  Ses- 
sions of  the  peace  to  be  holden  at in  and  for  the 

said  county,  on  the day  of next,  and  also  that 

the  said  order  will  at  the  said  Quarter  Sessions  be  con- 
firmed and  enrolled,  unless  upon  an  appeal  against  the 
same  to  be  then  made,  it  be  otherwise  determined* 

No.  L.  Indictments  relating  to  highways. 
See  ante,  pp.  468.  507. 

1st.  Indictment  for  not  repairing  a  common  ancient 

highway. 

County  of  7     The  jurors  for  our  Lord  the  King,  upon 

■  5  their  oath  present,  that  from  the  time  whereof 

the  memory  of  man  is  not  to  the  contrary,  there  was  and 

yet  is  a  common  and  ancient  king^s  highway,  leading  from 

the  town  of ,  in   the  county  of ,  towards  and 

unto  the  market-town  of  ,  in  the  county   of , 

used  for  all  the  liege  subjects  of  our  said  Lord  the  King, 
and  of  his  predecessors,  with  their  horses,  coaches,  carts, 
and  carriages,  to  go,  return,  pass,   ride,   and  labour  at 
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their  will  atid  pteasurei  and  that  a  certain  part  of  the 
same  king's  common  highway,  situate,  Iving,  and  being 

in  the  parish  of ,  in  the  county  of aforesaid, 

beginning  at  the  place  called  ,  and  so  continued  to- 
wards the  market-town  of aforesaid,  for  the  length 

of feet,  and  being  of  the  breadth  of feet,  on 

the  day  of ,  in  the  year  of  the  rei^ 

of ,  and  continually  afterwards,  until  the  day  of  tne 

taking  of  this  inquisition,  was  and  yet  is  in  great  decay, 
for  the  want  of  due  reparation  and  amendment  of  the 
same ;  so  that  the  subjects  of  our  said  Lord  the  King, 
passing  and  travelling  through  the  same,  with  their  horses, 
coaches,  carts,  and  carriages,  could  not,  during  the  time 
aforesaid,  nor  yet  can,  go,  return,  pass,  ride,  and  labour, 
without  great  danger ;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  Lord  the 
King,  passing  through  that  way,  and  against  the  peace 
of  our  said  Lord  the  King,  his  crown  and  dignity ;  and 

that  the  inhabitants  of  the  said  parish  of ,  in  the 

said  county  of  — •^,  the  common  highway  aforesaid,  (so 
as  aforesaid  being  in  decay )  ought  to  repair  and  amend, 
when  and  so  often  as  it  shall  be  necessary. 

lOr,  that  A.  O.  of  ■  aforesaid,  gentleman,  ought, 
by  reason  of  the  tenure  of  his  lands  and  tenements, 
situate,  lying,  and  being  at  - — ^  aforesaid,  in  the  county 
aforesaid,  to  repair  and  amend  the  said  highway,  when 
and  so  often  as  it  shall  be  necessary.] 

2d.  Indictment  for  not  repairing  an  ancient  horse 

and  footvmy. 

County  of  ^  The  jurors  for  our  Lord  the  King,  upon 
^— ^^  5  their  oath  present,  that  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  was  and 
yet  is,  a  certain  common  and  ancient  highway,  leading 

from ,  in  the  county  of ,  to ^  in  the  county 

of ,  for  all  the  liege  subjects  of  our  said  Lord  the 

King  and  his  predecessors,  on  horseback  and  on  foot,  to 

So,  return,  pass,  ride,  labour,  and  drive  their  cattle  at 
leir  will,  and  that  a  certain  part  of  the  same  common 
highway,  situate,  lying,  and  being  within  the  parish   of 

— — ,  in  the  county  of aforesaid,   beginning  at  a 

place  called  •—'-—,  and  so  continued  towards  the  said 
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of ,  in  die  county  of  — —  afotesaid^  of  the  lengflk 

of feet,  and  of  the  breadth  of feet,  on  die 

day  of ,  m  the year  of  the  reign  of ^  and 

oontimially  afterwards,  nntil  the  day  of  taking  this  in- 

qniaition,  at  the  pariBh  of aforesaid,  in  the  coonty 

aforesaid,  was  and  yet  is  very  ruinous,  miry,  deep,  broliLeOy 
and  in  such  decay,  for  want  of  due  reparation  and  amend* 
ment  of  the  same,  that  the  Uege  subjects  of  our  said  Lord 
the  Kinff,  by  and  through  the  same  way,  with  dieir  hontu 
and  catde,  could  not,  during  the  time  aforesaid,  nor  yet 
can,  go,  return,  pass,  ride,  and  kbour,  as  they  ou^t 
and  were  wont  to  do,  without  great  danger  of  tliemselves 
and  of  their  goods,  to  the  great  damage  and  commoo 
nuisance  of  au  the  liege  subjects  of  our  said  Lord  the 
King,  through  the  same  highway  going,  returning,  pass- 
ing,  riding,  and  labouring,  and  against  the  peace  of  our 
said  Lord  the  King ;  and  that  the  inhabitants  of  the  same 

parish  of ,  in  the  county  aforesaid,  the  same  common 

nighway  so  as  aforesaid  being  in  decay,  ought  to  repair 
and  amend,  when  and  so  often  as  it  shall  be  necessary. 


Sd.  Indictment  for  encroaching  upon  a  highway^  by 

building  thereupon. 


7     The  jurors  for  our  Lord  the  King,  upon 

to  wit.    3  their  oath   present,  that  A.  O.  late  of  , 

carpenter,  the  day  of ,  in  the year  of  the 

reign  of ,  with  force  and  aims,  at ,  in  and  upon 

a  common  highway,  in  a  certain  place,  commonly  called 

,   there,    leading  from  to  ,  by  a  certain 

building  there,   containing  in  length  feet,  and  in 

breadth  feet,  by  hira   the  said  A,  O,  erected  and 

built,  hath  unlawfully  and  unjustly  encroached,  and  doth 
yet  encroach,  and  the  building  aforesaid,  so  as  is  afore- 
said erected  and  built  by  him  the  said  A.  O.  from  the 

aforesaid day  of ,  in  the  year  aforesaid,  unto 

the  day  of  exhibiting  this  information,  at aforesaid* 

in  the  county  aforesaid,  with  force  and  arms,  unlawftdly 
and  unjustly  hath  continued,  and  doth  continue,  by  rea- 
son whereof  the  common  highway  aforesaid  hath  become 
and  is  gready  straitened,  so  that  the  liege  subjects  of  our 
Lord  the  King,  upon  and  through  the  same  oomnoa 
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ifigbway  afoiesaidy  with  their  horses,  carts,  and  carriages, 
eaniiot  go,  pass,  ride,  and  labour  as  they  ought  and  were 
wont  to  do,  to  the  great  and  common  nuisance  of  all  the 
Kege  subjects  of  our  said  Lord  the  King,  in  and  through 
the  said  common  highway  going,  passing,  riding,  and 
labouring,  and  against  the  peace  of  the  said  Lord  Ae 

4M.  Indictment  for  inclosing  the  hightoay. 


— —  1      The  jurors  for  our  said  Lord  the  King,  upon 

to  wit.     )  their  oath  present,  that  whereas  from  the  time 

whereof  the  memory  of  man  is  not  to  the  contrary,  the 

liege  subjects  of  our  said  Lord  the  King  had  and  lawfully 

used  a  certain  common  highway  at  ,  in  the  said 

county,  in  a  certain  place  there,  called  ,   leading 

from  the  town  of aforesaid  to  the  town  of ,  for 

themselves  and  their  goods,  without  any  stoppage  or 
hindrance  by  any  ditches,    hedges,    or  other  obstacles 

whatsoever ;  nevertheless,  one  A.  O.  of aforesaid, 

in  the  coun^  of aforesaid,  yeoman,  on  the day 

of ,  in  the year  of  the  reign  of ,  with  force 

and  arms,  at aforesaid,  in  the  county  of afore- 

sidd,  in  the  place  aforesaid,  called  ,  upon  the  com- 
mon highway  aforesaid,  a  certain  ditch  and  quickset 
hedge  did  make,  and  the  said  ditch  and  quickset  hedge 
so  as  aforesaid  made,  doth  yet  continue  and  keep ;  to  the 
great  stoppage  and  hindrance  of  the  liege  subjects  of 
our  said  Lora  the  King  passing  in  and  through  the  said 
common  highway,  and  against  the  peace  of  our  said  Lord 
the  King. 

5th.  Indictment  for  laying  timber  or  other  obstructions 

in  the  highway. 


'  \      The  jurors  for  our  Lord  the  King,  upon 

to  wit.    ( their  oath  present,  that  A.  O.  late  of ,  in 

the  county  aforesaid,  yeoman,  on  the day  of -,  in 

the year  of  the  reign  of ,  and  on  divers  odier 


(a)  For  the  Form  of  an  Indict-       and  like  to  fall  down,  see  Loid 
ment  for  not  repairing  a  house       Kaym.  Entries,  t5. 
standiag  oo  the  higfaway,  ndnotis 


8B0  POftHt  MMLArma  lo 

days  SDO  tJwWj  as  weO  befiiffc  as  sncrinvoi^ 
and  nrnsy  at  ——9  in  die  said  eomaty,  in  nd 
Kii^f  common  higiiway  there,  leading  firom 

the  town  of ,  dirers  great  pieces  of  timber  pal 

placed,  and  canted  to  be  put  and  placed,  and  die 
gieat  pieces  of  timber  to  as  afiiresaid  pot  and  placed 

the  afor^aid day  of ,  in  tlie 

said,  untfl  the  day  of  exhibiting  tins  information,  in  and 
npon  die  King^s  common  highway  afiiresaid,  to  be,  fie, 
and  remain,  hath  permitted,  and  dodi  stffl  permit,  to  the 
ffrieroos  and  common  nuisance  of  all  the  heges  mid  snb- 
ij^ts  of  the  said  Lord  the  King,  upon  and  throng  die 
King^s  common  highway  aforesaid,  going,  nasring,  iidin|^ 
and  travelling,  and  against  the  peace  or  oor  said  Lovd 
the  King,  his  crown  and  dignity. 

[OTf  great  quantity  of  dung  and  odier  fikh,  by 

reason  whereof  dirers  hurtful  and  unwholesome  snidb 
from  the  said  dung  and  other  filth  did  then  and  there 
arise,  and  thereby  die  air  there  became,  was,  and  is 
corrupted  and  infected,  &c.] 

[Or^  cart  loads  of  rubbish ,  by  reason  where- 
of the  said  highway  for  the  whole  time  aforesaid  was 
straitened  and  obstructed,  so  that  die  lie|;e  subjects  of 
our  said  Lord  the  Kins  could  not  so  fi^efy  pass  and  re- 
pass about  their  lawful  business,  through  the  said  com- 
mon highway  there,  as  they  ought  and  have  been  accus- 
tomed, &c.] 


6ih.  Indictment  for  stopping  tip  a  waier-eounef 
whereby  the  highway  is  overflowed. 

\     The  jurors  for  our  Lord  the  King,  upon 


to  wit.     )  their  oath  present,  that  A.  O.  late  of  the  pa- 
rish of ,  in  the  county  aforesaid,  yeoman,  on  the 

day  of ,  in  the year  of  the  reign  of ,  with 

force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  a  certain  ancient  water-course  adjoining  to  the 
King's  common  highway,  withhi  the  said  parish,  leadmg 

from  the  town  of ,  in  the  county  aforesaid,  towards 

and  unto  ,  with  gravel  and  other  materials,  un- 
lawfully and  injuriously  did  obstruct  and  stop  up;  and 
the  said  water-course  so  as  aforesaid  obstructed  and 
stopped  up  from  the  said day  of  — ,  in  the  year 
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aforesaid,  until  the  day  of  the  taking  of  this  inquisition, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully and  injuriously  hath  continued  and  still  doth  con- 
tinue; by  reason  whereof  the  rain  and  waters  that  were 
wont  and  ought  to  flow  and  pass  through  the  said  water^ 
course  on  the  same  day  and  year,  and  divers  other  days 
and  times  afterwards,  between  that  day  and  the  day  of 
the  taking  of  this  inquisition,  did  overflow  and  remain 
in  the  king's  common  highway  aforesaid,  and  thereby 
the  same  was  and  yet  is  greatly  hurt  and  spoiled,  so  that 
the  liege  subjects  of  our  said  Lord  the  King,  through 
the  same  way,  with  their  horses,  coaches,  carts,  and  car- 
riages, then  and  on  the  said  other  days  and  times  could 
not  nor  yet  can  go,  return,  pass,  ride,  and  labour,  as 
they  ought  and  were  wont  to  do ;  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our 
said  Lord  the  King,  through  the  same  highway  going, 
returning,  passing,  riding,  and  labouring,  and  against 
the  peace  of  our  said  Loni  the  King. 


No.  LI.  Certificate  by  two  justices^   that  an  indicted 
road  is  in  good  repair.-^  Vide  ante,  p.  480. 

)      We,  two  of  his  Majesty's  justices  of  the 


to  wit.    J  peace  of  the  county  of ,  acting  in  and 

for  the  said  county,  do  hereby  certify,  that  we  have  this 
day  viewed  and  surveyed  a  certain  part  of  a  common  and 
ancient  king's  highway,  leading  [here  describe  the  road^l 

indicted  at  the  last Assizes  or,  [at  the  last  General 

Quarter  Sessions  of  the  Peace,]  for  the  said  county,  and 
that  the  said  part  of  the  said  highway  so  indicted  as  afore- 
said, is  now  in  good  and  sufficient  repair,  and  likely  so 

to  continue.     Given  under  our  hands  and  seals,  this 

day  of . 

J.P.         iL.S.) 
K.P.        {L.S.) 


p  p 
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No.  LIL  Warrani  to  apprehend  the  driver  of  a  wag' 
gan,  eari,  ^e.  /or  miibehapiour. — Vide  aaie, 
p.  496. 

^^^^^l     To  aU  constables,  and  oiher  his  Majesty's 

officers  of  the  peace  for  die  said  county. 


lounty  of  > 
to  wit.    S 


These  are,  in  his  Majesty's  name,  to  coounand  you 
every  of  you  upon  sight  hereof,  to  take  and  bring  faefixie 
me,  or  some  other  of  his  Migesty's  justices  of  the  peace 
for  the  said  county,  the  body  of  A.D.,  the  driver  of  a 

certain belonging  to ,  of in  the  said  county, 

,  to  answer  to  all  such  matters  and  things  as  on  lus 

Majesty's  behalf  are  on  oath  objected  against  Um  by        ■, 

for  riding  upon  a  certain  carriage  called  a in  a  public 

highway  in  the  said  coimty,  he  the  said  A.  D.  not  having 
some  other  person  on  foot  or  on  horseback  to  guide  tlie 
same,  and  which  said  carriage  was  not  then  conducted  by 
some  person  holding  the  reins  of  the  horses  drawing  th* 
same.     Hereof  fail  not  at  your  periL     Given  under  my 

hand  and  seal,  this day  of ,  and  in  the  year  of 

our  Lord . 

No.   LIIL    Order  for  payment  of  a  fotfeiiure  for 
riding  on  a  waggon,  ^c. —  Vide  ante,  p.  496. 

County  of  f     Whereas  A.  O.  of ,  in  the  said  county, 

^— — —  S  labourer,  is  duly  convicted  before  me,  J.  P. 
esquire,  one  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  upon  the  oath  of  A.  w .  a  credible 
witness    [or  as  the  case  may  be,"]  for  that  he  the  said 

A.  O.,   on  the  day  of instant,  in  the  king's 

highway,  lying  between  N.  and  O.  within  the  parish  of 

P.  in  the  said  county  of ,  did  ride  upon  the  cart, 

[or  as  the  case  may  be,]  of  his  master  L.  M.  of , 

in  the  county  of ,  not  having  some  other  person  on 

foot,  or  on  horseback  to  guide  the  same,  nor  holding  any 
reins  in  his  hand  to  guide  the  horses  drawing  the  same, 
whereby  he  the  said  A.  O.  hath  forfeited  the  sum  of  ten 
shillings.  I  do,  therefore,  hereby  order  the  said  A.  O. 
to  pay  to  S.  H.  surveyor  of  the  highways  of  the  parish 

of aforesaid,  the  said  sum  of  ten  shillings  to  be  by 

him  disposed   of  as   the  law  directs.     Given  under  my 

hand  and  seal,  the day  of ,   in  the  year  of  our 

Lord  — — . 
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Jfo.  UV.  Surveffor*s  Return  of  the  state  of  the  high' 
ways  (a). — Vide  ante,  p.  408. 

■  ■■■■  )  We,  A.  B.  and  C.  D.  surveyors  of  the  hi^h- 
toivit.  5  ways  for  the  parish  of  ^—-^  do  hereby  certify, 
Aat  we  have,  in  pursuance  of  a  warrant  to  us  directed, 
taken  a  view  of  all  the  roads,  highways,  &c.  within  our 
said  parish*  and  that  th^  same  are  in  good  repair,  that 
luB  Mapfesly's  subjects  may  pass  and  repass  without  dan- 
0er;  a^  that  there  are  no  nuisances  or  encroachments 
uiereoo. 

Swom  the day  of  •- — ,  A.  B. 

before  us,  C.  D. 

Nq.  LV.  Presentment  ^y  a  justice  of  peace  {b). — From 
Schedule  to  Statute  13  Geo.  3.  c.  78.— Vide  ante, 
i?.  500. 

M:^i9lAOAir  i  ^^  ^^  General  Quarter  Sessions  of  the 
Ji^aoiesex.  ^  p^^^  ^f  ^^  j^^^  ^j^  j^^^  jj^j J  jj^  ^j^^  g^ J 

county  at ,  in  the  said  county,  on the day 

of  — ,  in  the  ^^  year  of  Ae  reign  of ,  before 

,  esquires,  and  others,  their  companions,  justices  of 

our  said  Lord  the  Kin^,  assi^ed  to  Keep  the  pieace  in 
^e  said  county,  and  abo  to  hear  and  determine  divers 
felonies,  ti^espasses,  and  other  misdemeanors  in  the  said 
county  committed ;  A.  B.  esquire,  one  of  the  justices  of 
our  said  Lord  the  Jiingf  assigned  for  the  purposes  afore- 
said, by  virtue  of  an  Act  made  in  the  13th  year  of  the 
reign  of  his  Majesty  King  Greorge  the  Third,  "  For  the 
nbendment  and  preservation  of  the  highways,"  upon  his 
own  view,  [or,  upon  information  upon  oath,  to  him  given 
by  CD.,  surveyor  of  the  highways  for  the  parish,  &c. 
of  — r-,  in  the  said  county]  (c),  doth  present,  that  from 
the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there   was,  and  yet  is,    a  certain  common  and 

ancient  king  s  highway,  leading  from  the  town  of , 

in  the  said  county,  &c.  towai^s  and  unto  — — ,  within 
the  same  county,  used  for  all  the  king's  subjects,  with 


(a)   See  the  precept  for   the  it  must  be  alleged   to   be  done 

SetsioDSy  at  which  this  .retom  is  ^'  against  the  form  of  the  Statuta." 

to%e  made,  ante.  No.  XXXVII.  Rex  v.  Winter,  IS  East,  S5S. 

(  6  )  This  form  of  preientment  it  (  c  )  This  to  be  inserted  where 

oomined  to  cases  of  non-repair.  it  is  npon  the  information  of  the 

Where  the  offence  is  a  nnisance,  sorveyer. 

P  P  2 
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their  horses^  coaches^  carts,  and  carriages,  to  go,  letam, 
and  pass  at  their  will;  and  diat  a  certain  part  of  the  same 

king  s  common  highway,  commonly  called  ,  situate, 

lying,  and  being  in  the  parish,  &c.  of ,  in  the  same 

county,  containing  in  length yards,  and  in  breadtk 

feet,  on  the day  of ,  in  the year  of 

the  reign  of ,  and  continually  afterwards  until  die 

present  day,  was  and  yet  is  very  ruinous,  deep,  brokei^ 
and  in  great  decay,  for  want  of  due  reparation  and 
amendment,  so  that  the  subjects  of  the  King,  through 
the  same  way,  with  their  horses,  coaches,  carts,  and  car- 
riages, could  not,  during  the  time  aforesaid,  nor  yet  can 
go,  return,  or  pass,  as  they  ought  and  were  wont  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  king's 
subjects  through  the  same  highway  going,  returning,  or 
passing,  and  against  the  peace  of  our  said  Lord  the 
King;  and  that  the  inhabitants  of  the  parish,  &C  of — 
aforesaid,  in  the  county  aforesaid,  the  said  common  high- 
way (so  in  decay)  ought  to  repair  and  amend,  when  and 
so  often  as  it  shall  be  necessary.  In  testimony  whereof, 
the  said  A.  B.  to  these  presents  hath  set  his  hand  and 
seal,  this day  of ,  in  the  year  aforesaid. 

No.  LVI.  Summons  for  any  person  or  persons  to  at' 
tend  a  justice  or  justices. — From  Schedule  to  Stai. 
13  Geo.  3.  c.  78.— Vide  ante,  p.  510. 

Middlesex.— To  A.  B.  &c.  of . 

Whereas  complaint  and  information  hath  been  made 
upon  oath  before  me  C.  D.  one  of  his  Majesty's  justices 

of  the  peace  for  the  said  county,  &c.  by  E,  F.  of , 

that,  &c.  [here  state  the  nature  and  circumstances  of  the 
casCf  as  far  as  it  shaU  be  necessary  to  show  the  offence 
and  to  bring  it  within  the  authority  of  the  justice,  and  in 
doing  that,  follow  the  words  of  the  Act  as  near  as  may 
be."]  These  are  therefore  to  require  you  personally  to 
appear  before  me,  [or,  the  justices  to  be  assembled  at 

their  Special  Sessions  to  be  nolden]  at ,  in  the  said 

county,  &c.  on  the day  of next,  at  the  hour 

of in  the noon,  to  answer  to  the  said  complaint 

and  information,  made  by  the  said  £.  F.  who  is  likewise 
directed  to  be  then  and  there  present,  to  make  good  the 
same.  Herein  fail  not.  Given  under  my  hand  and  seal, 
this day  of 


HIGHWAYS  IN   GENERAL.  597 

No.  LVII.  InforfMUion.'-^Fnm  Sched.  to  Stat.  13  6. 3. 

c.  78. — Vide  ante,  p.  510. 

Middlesex  5     ^®  ^^  remembered,  that  on  the day 

•  J  of ,  A.  B.  of ,  in  the  said  county, 

mformeth  and  maketh  oath  before  me  ,  one  of  his 

Majesty's  justices  of  the  peace  for  the  said  county,  that 
of ,  in  the  said  county,  \^here  describe  the  of- 
fence, and  if  it  is  for  default  in  performing  statute  duty, 
state  the  duty  required,  and  the  notice  given  for  that 
purpose,  and  the  neglect  according  to  the  fact,  and  as 
near  the  words  of  the  Act  as  may  be,"]  contrary  to  th^ 
Statute  made  in  the  13th  year  of  his  Majesty  King  George 
the  Third,  **  For  the  amendment  and  preservation  of  the 

highways,"  which  hath  imposed  a  forfeiture  of for 

the  said  offence. 

A.  B. 
Taken  and  sworn,  the  ■        day 
of ,  before  me, 


No.  LVIII.  Form  of  Conviction. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  IS.— Vide  ante,  p.  510. 

•Mi'AAX         S     ^  ^^  remembered,  that  on  the day  of 

Middlesex.  ^ ^  j^  ^j^^  y^^  ^^  ^^  Lord ,  at , 

in  the  county  aforesaid,  A.  B.  came  before  me,  C.  D.  es- 
quire, one  of  his  Majesty's  justices  of  the  peace  for  the 

said  county,  and  informed  me  that  E.  F.  of ,  on  the 

day  of now  last  past,  at  ,   in  the  said 

county,  did  [here  set  forth  the  fact,  in  the  manner  de^ 
scribed  by  the  Statute]  whereupon  the  said  E.  F.  after 
being  duly  summoned  to  answer  the  said  charge,  appeared 

before  me  ,  on  the  day  of  — ^-r,  at  •; -,  in 

the  said  county,  and  having  heard  th^  charge  contained 
in  the  said  information,  declared,  tha|t  he  was  not  guilty 
of  the  said  offence;  but  the  same  being  fully  proved  upon 
the  oath  of  G.  H.  a  credible  witness,  itonanifestly  appears 
to  me,  the  said  justice,  that  he  the  said  £.  F.  is  guilty  of 
the  offence  charged  upon  him  in  the  said  nformation;  It 
is  therefore  considered  and  adjudged  by  me,  the  said  jus- 
tice, that  the  said  £.  F.  be  convicted,  and  I  do  hereby 
convict  him  of  the  offence  aforesaid;  and  I  do  hereby  de- 
clare and  adjudge,  that  he  the  said  £.  F.  hath  forfeited 
the  sum  of f,  of  lawful  money  pf  Great  Britain,  for 


86%  wmam  mMLATom  lo 

tdareaaii^  tobe  diatribaled  asdiekw&ects. 


andpronded.    (Tmn^  fte» 

Wkere  the  party  refmses 
After  the  wotom,  ^  bentf  dmly  vamtmed  to  amtwer  to  the 
taid  charge  ^  huert — did  not  appear  befoie  me  panuani 
to  the  said  flanmioni:  [or,  did  Defect  and  refine  to  maiEe 
any  defence  amnmt  the  sidd  eharge;]  Itit  die  same  being 
fiilnf  prored,  ac  as  before* 

wFnen  the  party  accnsed  eomf esses  the  charge  r — j^fter 
the  words,  **  comtmned  in  the  said  imformatiom^  msert — 
acknowledged  and  TohmtarOy  confessed  the  same  to  be 
true,  and  it  manifestly  appears  to  me  the  said  jostioe,  &a 
as  above. 


No.  LIX.  Order  for  payment  of  a/orfeitmre. 

Vide  ante,  p.  510. 

i  To  A.  O.  of ,  in  the  county  of 

c     labourer. 


Whereas  you  the  said  A.  O.  are  duly  convicted  before 
me,  J.  P.  esquire,   one  of  his  Majesty's  justices  of  the 

Feace,  for  the  said  county,  for  that  you  the  said  A.  O. 
here  describe  the  offence  as  set  forth  im  the  i(i^ormaAom\ 

whereby  you  hare  forfeited  the  sum  of :  I  do  there- 

f<H*e  hereby  order  you  the  said  A.  O.  forthwith  \^or, 
within  such  time  as  the  Act  directs],  to  j>ay  to  A.S.  sur- 
veyor of  the of ,  in  the  said  countTf  the  said 

sum  of ,  to  be  by  him  disposed  of  as  the  law  directs. 

Given  under  my  hand  and  seal,  the day  of 

18— • 


No.  LX.  Warrant  to  distrain  for  the  forfeiHire{a). 
From  Schedule  to  Statute  13  Geo.  3.  c.  78.— Vide 
ante,  pp.  175.  510. 

Middlesex    ^  '^^  *^^  (constable)  headborough,  drtything>- 

C      nmn  of . 

Whereas  A.  B.  of ,  in  the  said  county,  yeoman, 

is  this  day  convicted  before  me,  C.  D.  esquire,  one  of  hia 


(  a  )  Not  to  be  issned  till  after  six  days  from  service  of  the  order  for 
fiayintot*    IS  Geo.  3.  c.  78.  s.  75, 
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Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
upon  the  oath  of  G.  H.  a  credible  witness,  for  that  the 
said  A«  B.  hath  [here  set  forth  the  offence,  describing  ii 
particularly  in  the  words  of  the  Statute,  as  near  as  may 
oe"]  contrary  to  the  Statute  in  that  case  made  and  pro- 
vided, by  reason  whereof  the  said  A.  B.  hath  forfeited 

the  sum  of ,  to  be  distributed  as  herein  is  mentioned, 

which  he  hath  refused  to  pay :  These  are  therefore  in  his 
Majesty's  name  to  command  you  to  levy  the  said  sum  of 

by  distress  of  the  goods  and  chattels  of  him  the  said 

A.  B. ;  and  if  within  the  space  of  four  days  next  after 

such  distress  by  you  taken,  the  said  sum  of ,  together 

with  the  reasonable  charges  of  taking  and  keeping  the 
same,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  you  distrained;  and  out  of  the 
money  arising  by  such  sale,  that  you  do  pay  (a)  one  half 

of  the  said  sum  of to  E-  F.  of ,  who  informed 

Mb  of  the  said  offence,  and  the  other  half  of  the  said 

turn  of to  J-  K.  the  surveyor  of  the  highways  for 

the  [parish,  township,  or  place],  where  the  said  offence 
X neglect  or  default]  happened,  to  be  employed  towards 
Ibe  repair  of  the  said  highways,  returning  the  overplus, 
Qoon  demand,  to  him  the  said  A. B.  (the  reasonable 
charges  of  taking,  keeping,  and  selling  the  said  distress 
being  first  deducted  ) ;  and  if  sufficient  distress  cannot  be 
found  of  the  goods  and  chattels  of  the  said  A«  B.  whereon 

to  levy  the  said  sum  of ,  that  then  you  certify  the 

•ame  to  me,  together  with  this  warrant.    Given  under  my 

hand  and  seal,  the day  of , 

CD. 


No«  LXL  Return  of  the  Constable  to  be  made  upon 
the  warrant  of  distress  when  there  are  no  effects. 
From  Schedule  to  Statute  13  Geo.  3.  c.  78.—  Vide 
ante,  pp.  168.  510. 

I,  A.  B,  constable  of  the  (parish,  ^c.)  of in  the 

Dounty  of  *i ,  do  hereby  certify  and  make  oath,  that 

by  virtue  of  this  warrant,  I  have  made  diligent  search  for 
the  goods  of  the  within-named ,  and  that  I  can  find  no 


(  «  )  This  to  be  varied  according  to  the  Act  in  each  particalar  case. 
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■nffident  goods  whereon  to  lewj  ibe  wit 
MS  whnen  my  band,  the  -^^-  day  of 

Sworn  before  me,  the  day 
and  year,  &c.         C.  D. 


No.  LXIL  Commiiwieni  for  wami  cf  Disiress.—Firom 
Sekedmle  to  Statute  IS  Geo.  3.  e.  7S.— Vide  amie^ 
pp.  168.  510. 

Middlesex.  P^    *^  (constable)  of -,  in   the  said 

(     counbr,  and  to  the  keeper  of  the  common 

pM)l  (or^  the  house  of  correction]  at ^ 

m  the  said  county. 

Whereas  A«  B.  of  -^— ,  in  the  said  county,  yeomai^ 

was,  (m  the day  of  -^^^  convicted  before  me,  C.  D. 

esquire,  one  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  upon  the  oatii  of  E*  r .  a  credible 
witness,  for  that  he  the  siud  A.B.  [here  Met  forth  the 
offence^  contrary  to  the  Statute  made  in  the  13th  year  of 
the  reign  of  his  Majesty  King  Geoi^  the  Third,  "  For 
the  amendment  and  preservation  of  the  highways,"  by 
reason  whereof  the  said  A.  B.  hath  forfeited  the  sum  of 

• :  Aud  whereas  on  the day  of ,  in  the  year 

aforesaid,  I  did  issue  my  warrant  to  the  [congtabte\  of 

• i  to  levy  the  said  sum  of        ■    by  distress  and  sale 

of  the  goods  and  chattels  of  him  the  said  A.  B.  and  to 
distribute  the  same  according  to  the  directions  of  the  said 
Statute :  And  whereas  it  duly  appears  to  me,  upon  the 
oath  of  the  said  \^corutable\  that  the  said  [coiutaUe'\ 
hath  used  his  best  endeavours  to  levy  the  said  sum  on  the 
goods  and  chattels  of  the  said  A.  B.  as  aforesaid,  but 
that  no  sufficient  distress  can  be  had  whereon  to  levy  the 
same;  These  are  therefore  to  command  you,  the  said 
[constable^  of  — = —  aforesaid,  to  apprehend  the  said 
A,  B.  and  him  safely  convey  to  the  common  gaol  [or^ 

house  of  correction],  at r,  in  the  said  county,  and 

there  deliver  him  to  the  keeper  thereof,  together  with 
this  precept :  And  I  do  hereby  also  command  you,  the 
said  keeper,  to  receive  and  keep  in  your  custody  the  said 
A.  B.  for  the  space  of  three  months,  unless  the  said  sum 
shall  be  sooner  paid,  pursuant  to  the  said  conviction  and 
warrant;  and  for  so  doing  this  shall  be  your  sufficient 
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warrant.    GiTen  under  my  hand  and  seal,  the  day 

of ,  in  the  year  of  our  Lord • 

In  the  case  of  a  commitmeni/or  the  want  of  payment  of 
money  due  by  an  assessment ^  it  must  be — to  receive  and 
keep  in  your  custody,  until  he  shall  have  paid  the  said 

sum  of ,  and  the  further  sum  of ,  being  the 

costs  and  charges  occasioned  by  his  neglect  in  paying  the 
same. 


No.  LXni.  Notice  of  Appeal  to  the  Quarter  Sessions. 
From  Schedule  to  Statute  13  Geo.  S.  c.  78.—  Vide 
ante,  p.  515. 

A.  B.  Take  notice,  that  I  intend  to  appeal  to  the  next 
Genera]  Quarter  Sessions  of  the  peace,  to  be  holden  for 

the  county,  &c.  of ,  against  an  order  [conviction, 

or  other  proceeding,  as  the  case  may  be,  particularly 
specifying  the  purport  of  such  order,  S^c.  and  assigning 

the  grievance,  and  cause  of  (complaint.  ]    Dated  the ' 

day  of • 

CD. 


[  602  ] 
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No.  LXrV.  Order  of  trustees  for  erecting  a  weighing 
engine. — From  Schedule  to  Stat.  3  Geo.  4.  c.  126. 
Vide  ante,  p.  277. 

AT  a  meeting  of  the  trustees  of  the  turnpike  roads,  under 

an  Act  passed  in  the  —  year  of  the  reign  of  hte 

Majesty  King  George  the    ■    -^  for  \^state  the  title  of  the 

Act,']  held  at ,  the day  of .   In  pursuance  of 

the  powers  eiven  to  us  by  an  Act  passed  in  the  3d  year  of 
the  reign  of  his  Majesty  King  George  the  Fourth,  **  For 
regulating  turnpike  roads  ( 6 )/'  we  do  hereby  order  that 
an  engine  proper  for  the  weighing  of  carriages  of  the  con- 
structions and  weights  specified  in  the  said  Act  be  forth- 
with erected  at  or  as  near  as  conveniently  may  be  to  the 
toll-gate  or  bar  now  erected  upon  the  said  turnpike  road 

at ;  and  that  A.  B.  the  [treasurer,  clerk,  or]  surveyor 

of  the  said  turnpike  road,  do  contract  with  some  proper 
person  [  or,  with  C.  D.  in  case  the  trustees  shall  think  fit 
to  name  the  person  ]  for  the  making  and  erecting  such 
engine,  and  do  inspect  and  take  care  that  the  same  is 
properly  done ;  And  we  do  order  the  gate-keeper  at  the 
said  gate  or  bar  for  the  time  being,  to  attend  the  said 
weighing  engine,  and  carefully  to  weigh  all  carriages  pass- 
ing loaded  upon  the  said  road,  at  the  place  where  such 


( a  )  The  whole    of  the   Forms 
contained  in  this  Part  of  the  Ap- 

Esndix  are  taken  from  the  Statute 
ook,  and  shonld,  therefore,  be 
carefally  followed  in  all  proceed- 
ings. See  ante,  p.  323. — Where- 
ever  the  proceeding  or  offence  is 
provided  for  by  a  later  Act  than 
that  of  3  Geo.  4.  c.  1S6,  (  which 
alone  is  mentioned  in  these  Forms) 


such  later  Act  and  its  title  must  be 
substituted  tor  or  added  to  that  of 
3  Geo.  4.  c.  126,  as  the  case  may 
require. 

(  6 )  And  of  an  Act  passed  in 
the  9th  year  of  the  reign  of  his 
said  Majesty,  '*  To  amend  the 
Acts  \Qx  regulating  turnpike 
roads." 
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engine  shall  be  erected,  together  with  the  loading  thereof^ 
and  to  take  the  severd  additional  tolls  or  rates  for  over- 
weight, and  give  tickets  of  the  weight  of  such  carriages 
and  loading,  when  required  by  the  driver  thereof,  and 
also  to  enter  in  a  separate  book,  to  be  kept  by  him  for 
that  purpose,  an  account  of  every  carriage  so  weighed, 
which  shall,  with  the  loading,  exceed  the  weights  al- 
lowed by  the  said  Act,  and  account  to  us  for  the  money 
received  for  all  such  over-weight. 


No.  LXV.  Table  of  weights  allowed  in  winter  and 
summer  to  carriages  directed  to  be  weighed  ( i «- 
eluding  the  carriage  and  loading, ) — From  Sched» 
to  Stat.  4  Geo.  4.  c.  95. —  Vide  ante,  p.  272. 


For  every  waggon  with  9  inch  wheels 

Snnuner. 

Winter. 

Tons. 
6 

Cwt. 
10 

Tons. 
6 

Cwt. 
0 

For  every  cart  with  9  inch  wheels 

3 

10 

8 

0 

For  every  waggon  with  6  inch  wheels 

4 

16 

4 

6 

For  every  cart  with  6  inch  wheels 

3 

0 

2 

16 

For  every  waggon  with  wheeb  of) 
the  breadth  of  4}  inches               j 

4 

5 

3 

16 

For  every  cart  with  wheels  of  the  ) 
breadth  of  4}  inches                      ) 

2 

12 

2 

7 

For  every  waggon  with  wheels  of) 
less  than  4}  inches                        j 

3 

16 

3 

5 

For  every  cart  with  wheels  of  less  ) 
than  4i  inches                               ) 

1 

16 

1 

10 
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No.  LXVI.  Agreement   between  trustees  q^  different 
turnpike  roads,  far  erecting  one  weighing  engine 
for  the  use  of  such  rotids. — From  Sched.  to  Stat. 
3  Geo.  4.  c.  126.— Vide  ante,  p.  280, 

At  a  meeting  of  the  trustees  of  the  turnpike  roads, 

under  an  Act  passed  in  the year  of  the  reign  of  King 

George  the ,  "For"  [state  the  principal  part  of  the 

title  of  the  Act\  and  also  of  the  trustees  of  the  turn- 
pike roadsy  under  an  Act  passed  in  the  year  of  the 

reign  of  King  Greorge  the ,  "  For  "  [iic.  as  above  ], 

held  at ,  the day  of ,  for  the  purpose  of 

agreeing  upon  and  ordering  a  weighing  engine  at  the  joint 
expence  of  the  trustees,  for  the  use  of  the  said  several 
turnpike  roads,  pursuant  to  the  powers  given  by  an  Act 
passed  in  the  3d  year  of  the  reign  of  his  Majesty  King 
George  the  Fourth,  "  For  regulating  turnpike  roads;' 
It  appearing  to  us,  that  a  weighing  engine  may  be  erected 

at ,  [  describing  the  spot  where  it  can  be  most  conve^ 

niently  piaced\  which  wili  accommodate  both  the  said 
turnpike  roads,  according  to  the  true  intent  and  meaning 
of  the  said  Act ;  We  do  therefore  order,  &c.  [as  in  the 
form  above  mentioned],  and  we  do  hereby  agree  and 
order,  that  the  expences  of  making  and  erecting  the  said 

weighing  engine,    and  the  sum    of ,  which  we  do 

hereby  agree  and  order  shall  be  paid  to  the  toll-gatherer 
attending  the  said  toll-gate  for  the  time  being  weekly  for 
his  extraordinary  trouble  in  attending  the  said  weighing 
engine,  shall  be  advanced  and  paid  by  the  treasurers  of 
the  said  several  turnpike  roads,  in  the  shares  and  propor- 
tions following;  videlicet,  that  the  treasurer  of  the 

road  shall  pay  [one-half],  [two-third],  [three-fourth], 
parts  thereof,  [as  the  trustees  shaU  agree],  and  the 
treasurer  of  the road  shall  pay  the  remaining  [one- 
half  J,  [one-third],  or  [one-fourth]  part  thereof;  and  that 
the  money  to  be  received  at  tlie  said  weighing  engine  by 
forfeitures  for  overrweight  sliall  be  paid  to  the  said  re- 
spective treasurers  in  the  like  proportions,  and  applied 
by  them  for  the  use  of  the  said  respective  turnpike  roads. 

[  Signed,] 
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No*  liXVII.  Notice  of  a  meeting  of  trustees^  for  or- 
dering a  side-gate  to  be  erected. — From  Schedule 
to  Stat.  3  Geo.  4.  c.  126.—  Vide  ante,  p.  256. 

• 

Notice  is  hereby  given,  that  the  trustees  of  the  turn- 
pike roads,  under  an  Act  passed  in  the year  of  the 

reign  of  King  Greorge  the ,  "  For"  [state  the  ma' 

terial  parts   of  the  title  of  the  Act],  wul  meet  at  the 

house  of—,  at ,  on  the day  of  —  next,  at 

the  hour  of ,  in  the noon,  in  order  to  consult 

about  erecting  a  toll-gate  on  the  side  of  the  said  turnpike 

road,  at  or  near  a  place  called  ,  across  a  certain 

highway  there,  leading  to      ■   ■.      Dated  the  — —  day 

of . 

A.  B.  clerk  to  the  said  trustees. 


No.  LXVIII.  Order  of  the  trustees  for  erecting  a  side- 

fate. — From  Schedule  to  Stat.  3  Geo.  4.  c.  126. — 
^ide  ante,  p.  256. 

At  a  meeting  of  the  trustees  of  the  turnpike  roads, 

under  an  Act  passed  in  the  • year  pf  the  reign  of 

King  George  tne ,  "  For "  [  here  state  the  material 

parts  of  the  title  of  the  Act  ],  being  assembled  this 

day  of ,  to  enforce  the  directions  of  an  Actpassed 

in  the  3d  year  of  the  reign  of  King  Greorge  the  Fi)urth, 
''For  regulating  turnpike  roads,"  (as  far  as  the  same 
respects  the  erecting  of  side-gates.)  In  pursuance  of 
public  notice  given  in   writing    upon  all  the  toll-gates 

erected  on  the  said  road,  and  also  in  the newspa- 

pers  circulated  in  this  part  of  the  country,  for  fourteen 
days  now  last  past,  we  do  order  that  a  tou-gate  shall  be 
erected  on  the  side  of  the  said  turnpike  road,  at  or  near 

a    place   called  ,   across  a  certain   highway  there 

leading  to ,  and  that  the  following  toll  be  taken  at 

the  said  gate,  videlicet  [  here  insert  the  particular  tolls 
to  be  taken  at  the  said  gate.  ] 


UM^S^  {or,  f di  pKUm,   ^ 


llm gMe,  wa  be  let  by 


ikMteA  by  the  ActpaMci  is  AeSd  jaroTdbe 
bb  Magcitjr Kbig Cmw  tbeFovtb,  ''For  n^ 
tifnirf^irr  rt*fl4f  r  f^*wfb  W^  projitfyj  Ay  htft  ^ctt  fbe 
0t  «•— ^^  dbove  die  ejgpegcee  of  nillfcliBg  dies,  aai  ^A 
btfwt  wpMlhat  mam;  wboeter  hippwi  to  bedbebeil 
laiddeff  most  et  die  Mne  dnie  poqr  one  mondi  in  advance 
(if  teqabed)  of  die  reotet  wludi  sndi  toDs  may  be  let, 
and  gire  wecmty,  widi  soflkient  loreties,  to  die  satkfiio- 
lion  m  the  tmateet  of  the  laid  tonmike  road,  for  payment 
of  die  rest  of  die  money  monlnfy  £or  m  meh  oiier 
proportions  a$  $h0U  be  ^ecied\ 

A.  B.  clerk  to  the 
troflteet  of  the  said  tompike  road. 


No*  LXX«  Order  of  trustees  for  reducing  the  toUs. — 
From  Schedule  to  Statute  3  Geo.  4.  c.  1316.— Vide 

ante,  p.  £54. 

> 

At  a  meeting  of  the  trustees  of  the  tumpSLe 
roads,  under  an  Act  passed  in  the 


of  the  reign  of  King  George  the  — — ,  "  For,** 
&c»  [state  the  principal  part  of  the  title  of 
the  Act],  held  at ,  the  -^— ^  day  of . 

Wci  whose  names  are  subscribed,  being or  more 

of  the  trustees  acting  under  the  said  Act,  being  now 
assembled  for  reducing  the  tolls  authorized  to  be  taken 
b^  and  under  the  said  Act,  pursuant  to  public  notice 

{pven  for  that  purpose  in  the  ■■        newspapers  circulated 
n  this  part  of  the  country,  and  also  affixed  upon  all  the 
turnpike  gates  erected  upon  the  said  turnpike  road,  for 
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upwards  of  one  calendar  month  now  last  past,  and  having 
the  consent  of  the  several  persons  entitled  to  five-sixth 
parts  Hf  the  money  now  remaining  due  upon  the  credit  of 
the  said  tolls,  this  day  signified  and  proved  to  us,  do 
hereby  order,  that  the  tolls  granted  by  the  said  Act  shaU^ 
from  and  after  the day  of ,  be  lessened  and  re- 
duced in  the  following  manner  [here  $taie  the  several 
reductions  proposed  to  be  madel^. 

LXXI.  Agreement  between  the  trustees  of  a  turnpike 
road  and  a  person  liable  by  tenure  to  repair  some 
part  of  it. — From  Schedule  to  Statute  3  Geo*  4. 
c.  \26.—  Vide  ante,  p.  350. 

At  a  meeting  of  the  trustees  of  the  turnpike  roads, 

under  an  Act  passed  in  the year  of  the  reign  of  ELing 

George  the ,  "  For"  [  state  the  principal  part  of  the 

title  of  the  Act;^    held  at ,  tne day  of . 

Whereas  A.  B.  of is  liable  by  tenure,  &c.  [as  the 

case  shall  be,  ]  to  the  repair  of  a  certain  highway  leading 

between and ,  of  the  length  of yards  or 

thereabouts ;  and  the  said  highway  being  now  made  turn- 
pike road  by  virtue  of  the  said  Act,  will  occasion  a  greater 
expence  to  make  and  keep  the  same  in  proper  repair  than 
would  have  been  necessary  if  no  such  Act  had  be^i  ob- 
tained, and  the  said  A.  B.  attending  this  meeting  in  per- 
9on  [or,  by  C.  D.  his  attorney  or  agent  authorized  to  treat 
in  his  behalf,  ]  the  said  trustees  and  the  said  A.  B.,  &c« 
in  pursuance  of  a  power  given  by  an  Act  passed  in  the 
3d  year  of  the  reign  of  l^ng  George  the  F ourth^  "  For 
regulating  turnpike  roads,"  have,  in  order  to  put  and 
keep  the  said  road  in  proper  condition  and  repair,  coma 
to  the  following  agreement ;  videlicet,  that  the  said  trus- 
tees shall,  on  or  before  the day  of next,  pay  and 

allow  the  sum  of out  of  the  tolls  arising  upon  the 

said  turnpike  roads  towards  putting  the  said  road  into 
proper  repair,  to  be  laid  out  and  expended  by  the  sur- 
veyor of  tne  said  turnpike  road,  and  that  the  said  A.  B. 
shall  advance  and  pay  into  the  hands  of  the  treasurer  of 

the  said  turnpike  road  on  or  before  the day  of 

next,  the  sum  of ,  to  be  also  laid  out  and  expended 

by  the  said  surveyor  in  the  repair  of  the  said  road,  and 
that  from  and  after  the next,  the  said  turnpike  road 
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ehall  be  kept  in  repair  by  the  said  trustees  out  of  the  said 
toUs  as  aforesaid,  so  long  as  the  said  Turnpike  Act  shall 
continue,  upon  the  said  A.  B.   paying  into  the  iHnds  of 

their  treasurer  the  sum  of ,  upon  the in  every 

Year,  which  the  said  A.  B.  doth  hereby  for  himself  and 
nis  heirs  agree  to  pay  accordingly  so  long  as  the  said  road 
shall  be  so  repaired  by  the  said  trustees  as  aforesaid. 

[  Or,  if  a  shall  be  agreed  that  A.  B.  shall  keep  the 
road  in  repair  upon  having  an  annual  allowance  in  money 
or  statute  duty  jrom  the  said  trustees ^  let  the  agreement 
be  varied  and  adapted  to  the  casel^ 


LXXII.  Magistrates^  Summons. — From  Schedule  to 
Stat.  3  Geo.  4.  c.  126.— Vide  ante,  p.  2i4. 


To  the  surveyors  of  the  highwa 
of—,  in  the  county  of 


parish 


Upon  application  made  by y  surveyor  of  the  turn- 
pike roads  nrom ,  appointed  by  the  trustees  for  putting 

mto  execution  an  Act  of  Parliament  passed  in  the 

year  of  the  reign  of  his  Majesty  Kinff  George  the ^ 

intituled,  '^  An  Act,*'  &c.  by  order  of  3ie  trustees  for  the 
said  road  to  us,  two  of  his  Majesty's  justices  of  the  peace 
acting  in  and  for  the  said  county ;  we  do  hereby  summon 
you,  the  surveyors  of  the  highways  of  the  parish  or  place 

of ,  in  the  said  county,  to  deliver  a  list  to  the  said 

,  as  such  surveyor  as  aforesaid,  at  his  house,  situate 

in  the  said  countv,  within days  after  the  service  of 

this  summons,  ot  the  names  of  the  several  persons,  in- 
habitants of  the  said  parish  or  place,  and  who  are  by 
law  subject  and  liable  to  do  statute  work  for  the  present 
year  upon  the  road  situate  in  the  said  parish  or  place, 
or  to  the  payment  of  any  money  in  lieu  of  or  as  a  com- 
position for  such  statute  work,  distinguishing  the  nature 
of  the  work  to  be  done,  whether  with  teams  or  draughts 
or  otherwise,  and  also  the  amount  of  the  respective  sums 
to  be  paid ;  and  we  the  said  justices  do  hereby  require 
you  to  make  such  lists  of  names,  in  such  manner  and 
under  such  regulations  and  restrictions  as  is  or  are  di- 
rected by  any  law  or  statute  now  in  force  and  effect  for 
the  repair  of  the  public  highways. 
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And  in  case  you  shall  refuse  or  wilfully  nedect  to  give 
in  such  list  as  aforesaid,  or  shall  knowingly  or  wilmlly 
give  in  a  fidse  or  imperfect  list,  you  so  offending  will,  for 
every  such  offence,  forfeit  and  be  liable  to  pay  a  sum  not 
exceeding  ^10.  Given  under  our  hands  and  seals,  this 
day  of . 


No.  LXXIII.  Notice  io  be  given  to  surveyors  of  Idgh* 
ways* — From  Scfiedule  to  Stat,  S  Geo,  4.  c.  126. — 
Vide  aniey  p.  245. 

To  the  surveyors  of  the  highways  of  the  parish 
or  place  of ,  in  the  county  of-^— . 

I  do  hereby  give  you  notice,  that  the  list  delivered  by 

you  to  me  as  surveyor  of  the  turnpike  road  from 

to 1  in  the  said  county  of ,  of  the  names  of  the 

several  persons  who  within  your  said  parish  or  place  are 
by  law  liable  to  do  statute  work  for  the  present  year,  or 
to  the  payment  of  money  in  lieu  of  or  as  a  composition 
for  such  statute  work,  will  be  laid  before  two  of  his  Ma- 
jesty's justices  of  the  peace  for  the  said  county,  in  pur- 
suance of  the  directions  of  the  Act  passed  in  the • 

year  of  his  Majesty  King  George  the ,  intituled,  "  An 

Act,**  &c.  on  the—-  day  of ,  at ,  in  the  said 

county,  in  order  that  such  two  justices  may  adjudge  and 
determine  what  part  or  proportion  of  the  statute  work  for 
the  said  year  shall  be  done  upon  the  said  road,  and  also 
what  proportion  of  the  composition-money  shall  be  paid 
to  the  trustees  of  the  said  road,  or  to  their  treasurer. 
And  I  do  hereby  give  you  further  notice,  that  I  shall 
apply  to  the  justices  for  [one^haff,  one-third,  as  the  case 
maybe,]  of  the  statute  duty  from  your  parish  for  this 
year,  which  according  to  the  list  deUvered  by  you  will  be 

(  say) days  in  the  whole in  compositfon-money. 

If  you  object  to  this  division,  you  will  in  course  appear, 
but  if  not,  the  same  will  be  confirmed  by  the  justices,  if 

they  think  proper.     Dated  this day  of ,  . 

Surveyor  of  the  said  turnpike  road. 


Q  a 
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No.  LXXIV.  Jmtice£  order,  t^iportionimg  ^akOe 
labour  and  componiUm^r^From  Sckedtdt^  ta  jSStef. 
3  Geo.  4.  c.  126.— Ftcfe  amie,  p.  245. 

\     We,  two  of  bis  Majesty's  justices  of  the 


to  wit.    5  peace  acting  in  and  for  the  county  of 

upon  application  by ,  the  surveyor  appointed  by  the 

trustees  of  the  turnpike  road  from  ■         to in  Ae 

said  county,  in  pursuance  of  an  Act  of  Parliament*  passed 

in  the year  of  the  reign  of  his  Majesty  King  George 

the ,  intituled,   "  An  Act  for ,"  do  adjudge  and 

determine  that  the  inhabitants  of  the  parish  of ,  in 

the  said  county  of ,  shall  do part  or  proportion  of 

the  statute  work  for  the  ensuing  year  upon  such  turnpike 

road  in  the  said  parish  of ,  being  a  parish  in  which 

the  said  road  lies,  and  that proportion  of  the  money 

received  by  the  surveyor  or  surveyors  of  the  highways  of 
such  parish  or  place,  in  lieu  of  or  as  a  composition  for 
such  statute  work,  shall  be  by  him  or  them  paid  to  the 
said  trustees  of  the  said  turnpike  road,  or  to  their  trear 
surer,  or  other  person  authorized  by  them  to  receive  the 

same,  on  or  before  the day  of ;  the  names  of 

the  several  persons  appointed  to  do  such  proportion  of 
the  statute  work  on  the  said  turnpike  road  appear  in  the 

Schedule  to  this  order*    Given  under  our  hands,  the 

day  of . 

[Signed,] 

No.  LXXV.  Order  of  justices  at  a  Special  Sessions,  to 
take  part  of  the  statute  duty  from  turnpike  roads^ 
for  the  benefit  of  other  highways  in  the  said 
parish,  ^c. — From  Schedule  to  Statute  S  Geo.  4. 
c.  126.— ^ide  ante,  p.  249. 

County  of  i  At  a  Special  Sessions  held  by  the  justices  of 
■  >     peace  for  the  said   county,  acting  in  the 

to  wit.     I      ihundredl  of ,  within  the  said  county, 

at ,  on  the day  of . 

Whereas  application  and  complaint  upon  oath  has  been 
made  unto  us  by  A.  B.,  surveyor  of  the  [parish,  ^c] 
of ,  that  the  several  highways,  not  being  turnpike. 
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with  the  said  [parish^  ^c]  are  very  extensive  and  in 
bad  repair,  and  that  a  considerable  part  of  the  statute 
duty  anting  within  the  said  [parisk^  Ire]  bath  been 
caUed  forth  and  required  to  be  applied  in  the  repair  of 
certain  turnpike  roads  lying  within  the  said  [parish^  S^c,  ] 
which  are  in  good  condition,  and  have  a  considerable 
revenue  for  their  support,  arising  from  the  tolls  collected 
thereupon;  and  wie  nfLving  duly  summoned  C*  D.,  the 
surveyor  of  the  $!&id  ti^mpike  road,  tp  appear  before  us 
to  show  oause  why  the  said  statute  duty  called  forth  and 
applied  by  him  to  the  repair  of  the  said  turnpike  road, 
should  not  be  withdrawn  therefrom  and  applied  to  the 
•repair  of  the  other  highways  within  the  said  [parUh,  Sfcl 
and  upon  hearing  the  said  C.  D.,  and  receiving  an  account 
of  the  revenues  and  debts  of  the  said  turnpike  road,  and 
of  the  state  and  condition  of  the  repair  of  the  said  turn- 
pike road  and  highway  respectively ;  and  it  appearing  to 
yS|  upon  full  consideration  had  thereupon,  that  part  of 
the  statute  duty  hitherto  employed  by  the  said  [parish^  S^c.'] 
£br  the  repair  of  the  said  turnpike  road  may  pe  conveni- 
ently dispensed,  without  endangering  the  securities  for 
the  money  advanced  upon  the  credit  of  the  tolls  thereof, 
and  that  such  statute  duty  is  wanted  for  the  repairs  of 
the  other  highways  within  the  said  parish ;  We,  in  pur- 
suance of  the  power  given  to  us  by  tne  Act  passed  in  the 
Sd  year  of  the  reign  of  King  George  the  Fourth,  '^  For 
regulating  turnpike  roads,"  do  order,  that  from  and  after 

the day  of next,  there  shall  be  only  [one]  day's 

statute  duty  performed  by  the  inhabitants  of  the  said 
[fMimA,  Sfc]  upon  the  said  turnpike  road  within  the 
same,  and  that  tne  remainder  of  the  statute  duty  shall  be 
performed  upon  the  other  highways  within  the  said 
[jpamA,  Sfc.'] 

[  If  there  are  more  turt^ke  roads  than  one,  or  the 
whole  statute  duty  shall  be  thought  Jit  to  be  taken  away, 
this  form  must  be  varied  to  fit  those  cases ;  the  summons 
to  the  surveyors  will  be  very  easUy  formed  from  this 
order."] 


Q  Q  2 
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No.  LXXVI.  Certificaie  of  the  above  order  to  the 
Justices  of  the  peace  at  their  Quarter  SessUms. — 
From  Schedule  to  Statute  S  Geo.  4.  c.  186.— Vide 
ante,  p.  94B. 

I9  A.  B.y  derk  to  the  trustees  mentioiied  in  the  abore 
order,  do  hereby  certify  to  the  Justices  of  the  peace  for 

the  [county]  [ridinff]  [  division  J  of -^ ,  at  thdrOeneral 

Quarter  Sessions  of  the  peace,  that  the  above  is  a  true 
copy  of  the  order  made  by  die  said  trustees  (o)  for 
the  purposes  therein  mentioned.     Dated  this-—— day 

of . 

A.B. 


No.  LXXVIL  Agreement  by  subscription  far  ad^ 
vancimt  money  to  make  and  repair  a  turnptie  road 
or  highway. — From  Schedule  to  Statute  S  Geo.  4. 
e.  126. — ride  ante,  p.  S06. 

We,  whose  names  are  subscribed,  do  agree  to  advance 
and  pay  the  several  sums  written  by  us  opposite  to  our 

names,  unto ,  to  be  laid  out  and  expended  in  the 

making  and  repairing  a  certain  highway  leading  from  ■ 
to  ,  after  an  Act  of  Parliament  shall  be  obtained  for 
making  the  same  turnpike  road,  upon  having  the  tolls  to 
be  collected  upon  such  turnpike  road  assigned  and  made 
over  to  us  as  a  security,  for  the  respective  sums  so  to  be 
advanced  by  us,  together  with  interest  for  the  same  after 

the  rate  of per  centum  per  annum;  which  sums  we 

do  hereby  severally  agree  to  pay  by  instalments  in  the 

following  manner,  viz.  one-fourth  part  thereof  on  the 

day  of next,  one  other  fourth  part  [&Gr,  &c.,  &c.J 

Dated  this day  of 


(a)  Sic. 
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No.  LXXVIII.  Warrant  from  a  Justice  of  the  peace 
to  enter  the  toll-gate  house  and  remove  the  persons 
therein. — From  Schedule  to  Stat.  S  Geo.  4.  c.  1S6. 
Vide  ante,  p.  SS4. 

County  of^To  the  [constable,  headborough,  or  tithing- 
to  wit.     \     °**o>J^^ ,  in  the  said  county. 

Whereas  complaint  hath  been  made  unto  me  A.  B*  esq., 
one  of  his  Majesty's  justices  of  the  peace  for  the  said 

county,  upon  the  oath  of ,  and  other  evidence  now 

produced  to  me,  that  CD.,  who  now  inhabits  the  turn- 
pike or  toll-gate  house  at ,  upon  the  tiumpike  road 

teadinff  from to ,  and  was  appointed  to  collect 

the  tolls  there,  hath  been  duly  discharged  by  the  trustees 
of  the  said  turnpike  road,  from  any  further  collecting  or 
receiving  the  tolls  arising  at  the  said  gate,  and  hath  re- 
fused, and  still  doth  refuse  to  quit  the  possession  of  the 
said  house ;  and  the  said  C.  D.  hapving  been  summoned 
to  appear  before  me  this  day,  to  show  cause  why  he  should 
not  be  removed  from  the  said  house,  and  having  shown 
no  sufficient  cause  for  that  purpose  [or,  not  having  ap- 
peared,] I  do  hereby  authorize  and  require  you,  with 
such  assistance  as  shall  be  necessary,  to  enter  into  the 
said  toll-house  or  turnpike-house,  and  the  buildings  be- 
lonmig  thereto,  in  the  day-time,  and  to  remove  the  said 
CD.  and  all  such  persons  as  shall  be  found  ther^n^ 
together  with  his  and  their  goods,  out  of  such  house  and 
buildings,  and  to  putE.  F.,  the  person  lately  appointed 
by  the  trustees  to  collect  such  tolls,  into  the  possession 
thereof,  for  which  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this day  of . 

[  This  form  may  be  varied  to  suit  the  case  of  the  widow 
or  family  of  a  deceased  collector.  ] 


No.  LXXIX.  Bond  from  the  surveyor.-r'From  Sched, 
to  Stat.  S  Geo.  4.  c.  126.— Vide  ante,  p.  223. 

We,  A.  B.,  su^eyor  of  the  turnpike  roads,  under  an 
Act  passed  in  the year  of  the  reign  of  King  George 
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the ,  "  For,"  [Hate  the  principal  part  of  the  title 

jqf  t/ieActf]  and  CD.,  of ,  are  bound  to  E.F.^  of 

-,  in  the  sum  of pounds,  to  fee  paid  to  the  said 

£*F.,  his  executors,  acuninistrators,  and  assigns,  for 
which  payment  we  hereby  bind  ourselves  severally,  and 
each  of  our  heirs,  executors,  and  administrators.  Dated 
the day  of . 

The  condition  of  this  bond  is  such,  that  if  the  said 
A.  B.,  his  executors  or  administmtoi^,  shall  duly  and 
faithiiilly  account  for,  apply,  and  pay  all  and  every  the 
sum  and  sums  of  money  which  hath  come  or  shall  come 
to  his  hands  as  surveyor  of  the  turnpike  road  aforesaid, 
according  to  the  direction  and  true  intent  and  meaning 
of  the  said  Act,  and  of  the  Statute  made  in  the  Sd  year 
of  the  reign  of  his  Majesty  King  George  the  Fourth, 
'*  For  regulating  turnpike  roads,"  then  miB  bond  to  b^ 
void,  or  else  to  remain  in  full  force. 

[  The  bond  from  the  treasurer  will  be  in  the  sameformJ] 

No.  LXXX.  Summons  for  any  person  or  persons  to 
attend  a  justice  at  justices. — f'rom  Schedule  io 
Stat.  3  Geo.  4.  c.  196.— Fide  ante,  pp.  230.  455. 

County  of) 


.  To  A.  B.  of . 

to  wit.    y 

Whereas  complaint  and  information  hath  been  made 
before  me,  C.  D.,  one  of  his  Majesty's  jUstic^^  of  liie  peace 

for  the  said  [county ,  ^c]  byE.  F.,   of ,  that,  &c« 

[here  state  the  nature  and  circumstances  of  the  case,  as 
far  as  it  shall  be  necessary  to  show  the  offence,  and  io 
bring  it  wit/Un  the  authority  of  the  justice,  and  in  doing 
thcU,  follow  the  words  of  the  Act,  as  near  as  may  be;\ 
these  are  therefore  to  require  you  personally  to  appear 
before   me    [or,   the  justices  to  be  assembled   at  their 

Special  Sessions,    to    be   holden]  at ,    in    the  said 

[county,  ^c]  on  the day  of next,  at  the  hour 

of ,  in  the noon,  to  answer  to  the  said  comfdaint 

and  information  made  by  the  said  E.  F.,  who  is  likewise 
directed  to  be  then  and  there  present,  to  make  good  the 

same.     Herein  fail  not.     Given  under  my  hand,  Uiis 

day  of . 
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No.  LXXXl.  Information* — From  Schedule  to  Stat.  ■ 
3  Geo.  4.  c.  126.— Fide  ante,  pp.  230.  232.  645. 

County  of)     Be  it  remembered^  that  on  the day  of 

> ,  A.  B.  of ,  in  the  said  county^  in- 
to wit.     J  formeth  me ,  one  of  his  Majesty's  justices 

of  the  peace  for  the  said  county,  that of ,  in 

the  said  county  [  here  describe  the  offence,  with  the  time 
and  place,  and  follow  the  words  of  the  Act  as  near  as 
^"^yoe,^  contrary  to  the  Statute  made  in  the  3d  year  of 
the  reign  of  King  George  the  Fourth,  "  For  regulating 

turnpike  roads,"  which  hath  imposed  a  forfeiture  of 

for  the  said  ofience. 

Taken  the day  of ,  before  me, 

A.B. 

No.  LXXXII.  Form  of  conviction. — From  Schedtde 
to  Stat.  3  Geo.  4.  c.  126.— Fide  ante,  p.  545. 

County  of)     Be  it  remembered,  that  on  the day 

>of ,  in  the year  of  the  reign  of , 

to  wit.     )  and  in  the  year  of  our  Lord ,  A.  B.  is 

convicted  before  me ,  one  of  his  Majesty's  justices 

of  the  peace  for  the  said  county,  for  [here  specify  the 
offence,  and  when  and  where  committed  (a),]  contrary  to 

tne  form  of  the  Statute  made  in  the year  of  the  reign 

of ,  intituled,  [here  set  forth  the  title  of  the  Act  (6);] 

and  I  do  hereby  declare  and  adjudge  that  the  said  A.  B. 

hath  forfeited,  for  the  said  offence,  the  sum  of [or, 

shall  be  committed  to for  the  space  of ,  as  the 

case  may  be.  ]    Griven  under  my  hand  and  seal,  the  day 
and  year  first  above  written. 

CD. 


(«)  Id  specifying  the  offence,  acts.    Rexo. Maxell,  13 East,  139, 

it  is  necessary  to  state  the  place  and  Kite  and  Lane's  Case,  i  B.  & 

and  county  in  which  it  was  com-  C.  101. 

mitted,  in  order  to  give  the  ma-  (6)  This  must  be  correctly  set 

gistrate  jurisdiction,   by  shewing  forth,  Mills  v.  Wilkins,  t  Salk.  609. 
it  within  the  county  for  which  be 
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of  the  said  A.  B.  as  aforesaid,  but  that  no  suflScient  dis- 
tress can  be  had  whereon  to  levy  the  same ;   these  are 

therefore  to  command  you,  the  said  {constablel  of 

aforesaid,  to  apprehend  the  said  A*  B.  and  him  safely  to 
convey  to  the  common   gaol    [or^  house  of  correction] 

at ,  in  the  said  county,  and  there  deliver  him  to  the 

keeper  thereof,  together  with  this  precept;  and  I  do  also 
command  you  the  said  keeper,  to  receive  and  keep  in 
your  custody  the  said  A.  B.  for  the  space  of  three  months, 
unless  the  said  sum  shall  be  sooner  paid,  pursuant  to 
the  said  conviction  and  warrant ;  and  tor  so  doing,  this 
shall  be  your  sufficient  warrant.     Given  under  my  hand 

and  seal,   the  day  of ,    in    the  year  of  our 

Lord . 

CD. 


No-  LXXX  VI.  Notice  of  appecd  to  the  Quarter  SeS" 
sions. — From  Schedule  to  Stat  4  3  Geo.  4.  c.  126. — 
Vide  ante,  p.  551. 

A.  B.  Take  notice,  that  I  intend  to  appeal  to  the  next 
Oeneral  Quarter  Sessions  of  the  Peace  to  be  holden  for 

the  [county,  ^c]  of ,  against  an  order  [conviction, 

or  other  proceeding  as  the  case  may  be^  [particularly 
specifying  the  purport  of  such  order,  S^c.  and  assigning 
me  grievance,  and  cause  of  complaint.^  Dated  the  — 
day  of . 

^  c.a 
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PART    III. 


POtlMS    RELATING    TO    PUBLIC    BRIDGES* 


No«  LXXXIX.  Order  of  two  justices^  to  repair  a 
county  bridge,-^From  Schedule  to  Stat.  52  Geo.  8, 
c.  llO.'^rule  ante,  p.  358. 

County  of)  To ,  of  the  parish  of  — — ,  in  the  said 

• )     county. 

"VJTE, and  — ^,  two  of  his  Majesty's  justices  of  the 

peace  in  and  for  the  said  county,  duly  appointed,  in 
pursuance  of  the  Statute  in  that  case  made  ana  provided, 
to  superintend  the  county  bridgesi  ramparts,  banks,  cops, 
and  other  works  appertaining  to  the  same,  and  the  roads 
over  the  same,  and  so  much  of  the  roads  at  the  ends 
thereof  as  by  law  is  to  be  repaired  at  the  expence  of  the 
said  county,  within  the  division  or  hundred  of  ■,  in 
the  said  county,  having  on  this  day  inspected  the  county 

bridge  ,  situate  in  the  parish  of ,  in  the  said 

county,  and  within  the  said  division  or  hundred ;  and  it 
appearing  to  us,  on  our  own  inspection  thereof,  to  be 
necessary  for  the  purpose  of  preventing  the  further  decay 
and  injury  of  the  same,  to  order  the  immediate  repairs 
and  amendments  to  be  done  to  the  same,  as  in  the  sche- 
dule of  particulars  by  you  prepared  and  signed,  and 
hereto  annexed : — Now  therefore,  we,  the  said  justices, 
do  hereby  order  and  direct  you,  immediately  to  repair 
and  amend  the  said  county  bridge,  according  to  the  said 
schedule  of  particulars  by  you  prepared  and  signed,  and 
hereto  annexed,  provided  that  the  sum  to  be  expended 

in  such  repairs  shall  not  exceed  the  sum  of •    Given 

under  our  hands,  this day  of ,  18 — . 
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No.  XC,  Certificate  of  such  repair^  to  be  returned  to 
the  Sessions. — From  Schedule  to  Stat.  52  Geo,  3. 
c.  no.— Vide  ante,  p.  950. 

County  of  ^To  the  justices  of  the  peace  at  the  Greneral 

Quarter  Sessions  to  be  holden  at ,  in 

the  said  county,  the day  of ,  18 — . 


'ounty  ot  1 
to  wit.     I 


We,  and ,  two  of  his  Majesty's  justices  of 

the  peace  in  and  for  the  said  county,  duly  appointed,  in 
pursuance  of  the  Statute  in  that  case  made  and  provided, 
to  superintend  the  county  bridges,  ramparts,  banks,  cops, 
and  other  works  appertaining  to  the  same,  and  the  roads 
over  the  same,  and  so  much  of  the  roads  at  the  ends 
thereof  as  by  law  is  to  be  repaired  at  the  expence  of  the 

said  county,  within  the  division  or  hundred  of ,  in 

the  said  county,  do  hereby  certify  to  the  said  Court  of 

Quarter  Sessions,  that  on  the day  of last,  we 

did  inspect  the  county  bridge ,  situate  in  the  parish 

of ,  in  the  said  county,  and  within  the  division  afore- 
said ;  and  it  having  appeared  to  us,  on  our  own  inspec- 
tion thereof,  that  ,   and  that  it  was  necessary 

for  the  purpose  of  preventing  the  further  decay  and  in- 
jury of  the  same,  to  order  the  immediate  repairs  and 
amendments   to  be   done  to  the  same,   as  follows;  vis. 

;  therefore  we,  the  said  justices,  did  on  the  said 

day  of ,  make  our  order,  in  writing,  signed  with 

our  respective  hands,  and  did  thereby  order  and  direct 
of  the  parish  of ,  in  the  said  county  of ,  im- 
mediately to  make  the  said  repairs  and  amendments,  pro- 
vided that  the  sum  to  be  expended  in  such  repairs  should 

not  exceed  the  sum  of pounds :  And  we,  the  said 

justices,  do  hereby  further  certify,  that  the  said  repairs 
so  directed  to  be  made  as  aforesaid,  have  been  made  ac- 
cordingly by  the  said ,  and  that  the  reasonable  price 

and  charges    payable   to   the  said  for  the    same, 

amounts  to  the  sum  of ,  as  per  account  hereto  an- 
nexed, and  verified  on  the  oath  of .     Given  under 

our  hands,  this  day  of ,  in   the  year  of  onr 

Lord  18—. 
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No.  XCL  Indictment  of  a  bridge  out  of  repair. 

Vide  ante,  p.  366. 

County  of?      By  the  oath  of •  good  and  lawful  men 

'  J  of  the  county  of  aforesaid,  then  and 

there  sworn  and  charged  to  inquire  for  our  Lord  the 
King  and  the  body  of  the  county  aforesaid,  it  is  pre- 
sented, that  a  certain  common  bridge  over  the  riyer  , 

commonly  called  bridge,   lying  and   being  in  the 

parish  of  ,   in   the  county  aforesaid,  in  the  king's 

common  highway   there,  leading  from   the  market-town 

of  ,  to  the  market-town  of ,  in  the  said  county, 

altogether  and  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  being  a  common  king's  highway 
for  all  the  lieges  and  subjects  of  our  said  Lord  the  King 
and  of  his  ancestors,  with  their  horses,  carts,  and  car- 
riages to  go,  pass,  ride,  and  travel  at  their  pleasure,  oo 

the  day  of ,  in  the •  year  of  the  reign 

of ,  was  and  yet  is  in  great  decay,  broken,  and  ruin- 
ous, so  that  the  lieges  and  subjects  of  our  said  Lord  the 
King,  upon  and  over  the  said  bridge,  with  their  hordes, 
carts,  and  carriages,  could  not,  and  cannot  go,  pass,  ride, 
and  travel,  without  great  danger,  to  the  grievous  damage 
and  nuisance  of  all  the  lieges  and  subjects  of  our  said 
Lord  the  King,  upon  and  over  the  same  bridge  going, 
passhig,  riding,  and  travelling,  and  against  the  peace  of 
our  said  Lord  the  King,  his  crown  and  dignity.  And 
that  the  inhabitants  of  the  county  aforesaid,  the  common 
bridge  aforesaid  (so  as  aforesaid  being  in  decay )  ought 
to  repair  and  amend,  when  and  so  often  as  it  shall  be 
necessary. 

[Or, — And  that  A.  O.  late  of ,  in  the  said  county, 

gentleman,  by  reason  of  his  tenure  of  certain  lands  lyii^ 

in  the  parish  of aforesaid,  ought  to  make,  repair, 

and  amend  the  said  common  bridge,  as  often  as  and 
when  it  shall  be  necessary.] 
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PART    IV. 


THE  TITLES  OP  THE  SEVERAL  ACTS  OP  PAELIAMSNT  MOW 
IN  POECEy  RELATING  TO  HIGHWAYS  AND  TUENPIKE 
ROADS  (a). 


I.  Ads  of  ParUameni  relating  to  Highways* 

1st— Stat.  13  Geo.  8.  c  78. 

An  Act  to  explaiiiy  amend,  and  reduce  into  one  Act  of 
Parliament^  the  Statutes  now  in  being  for  the  amend- 
ment and  preservation  of  the  public  highways  within 
that  part  of  Great  Britain  called  England,  and  for  other 
purposes. 

[  177S.] 

Sd.— Stat  34  Geo.  3.  c.  64. 

An  Act  for  the  more  effectually  repairing  of  such  parts 
of  the  highways  of  this  kingdom,  as  are  to  be  repaired 
by  two  parishes. 

[23rf3fay,  1794.] 


3d.— Stat  84  Geo.  3.  c.  74. 

An  Act  for  varying  some  of  the  provisions  in  an  Act  of 
the  13th  year  of  his  present  Majesty's  reign,  respecting 
the  public  highwavs  within  that  part  of  Great  Britain 
caUed  England,  which  relate  to  the  performance  of 
statute  duty. 

[lUhJune,  1794.] 


(«)  It  is  tboagfat  convenient  to       qnently  to  be  inserted  in  proceed* 
add  tbese  titles,  as  they  are  fre-       ings  ander  the  several  Acts. 
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4th.— Stat.  44  Geo.  3.  c.  52. 

An  Act  to  alter  and  amend  so  much  of  an  Act  passed  in 
the  34th  year  of  his  present  Majesty,  as  relates  to  the 
amount  of  the  sums  to  be  paid  by  persons  compound- 
ing for  the  performance  of  statute  duty. 

[l6ihMay,  1804.] 

5th.— Stat  54  Geo.  3.  c.  109. 

An  Act  to  amend  an  Act  of  the  13th  year  of  his  present 
Majesty,  to  explain,  amend,  and  reduce  into  one  Act, 
the  Statutes  now  in  force  for  the  amendment  and  pre- 
servation of  the  public  highways  within  England,  and 
for  other  purposes. 

[23d  July,  1814.] 

6th.— Stat.  55  Geo.  3.  c.  68. 

An  Act  to  amend  an  Act  of  the  13th  year  of  his  present 
Majesty,  foi^  the  amendment  and  preservation  of  the 
public  highways,  in  so  far  as  the  same  relates  to  notice 
of  appeal  against  turning  or  diverting  a  public  high- 
way, and  to  extend  the  provisions  of  the  same  Act  to 
the  stopping  up  of  unnecessary  roads. 

[1th  June,  1815.] 


II.  Acts  of  Parliament  relating  to  Turnpike  Roads. 

1st.— Stat.  3  Geo.  4.  c.  126. 

An  Act  to  amend  the  general  laws  now  in  being  for 
regulating  turnpike  roads  in  that  part  of  Great  Britain 
called  England. 

[QthAug.  1822.] 

2d. — Stat.  4  Geo.  4.  c.  16. 

An  Act  to  explain  so  much  of  the  General  Turnpike  Act, 
as  relates  to  the  toll  payable  on  carriages  laden  with 
lime  for  the  improvement  of  land. 

[Uth  March,  1823.] 
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Sd.— Stat.  4  Geo.  4,  c,  35. 

An  Act  to  enable  trustees  or  commissioners  under  Acts  of 
Parliament,  to  meet  and  carry  such  Acts  into  execution, 
although  ihey  may  not  have  met  according  to  the  di- 
rections of  such  Acts. 

[S^thJune,  1823.] 

4th. — Stat.  4  Geo.  4.  c.  96. 

An  Act  to  explain  and  amend  an  Act  passed  in  the  3d 
year  of  the  reign  of  his  present  Majesty,  to  amend  the 
general  laws  now  in  being  for  regulating  turnpike  roads 
in  that  part  of  Great  Britain  cwed  England. 

[IdihJuly,  1823.] 

5th. — Stat  5  Geo.  4.  c.  69. 

An  Act  to  enable  justices  of  the  peace  for  riding  divi- 
sions, or  sokes,  to  act  as  trustees  for  repainng  and 
maintaining  turnpike  roads. 

[nth  June,  lS24f.} 

6th.— Stat.  7  &  8  Geo.  4.  c.  24. 

An  Act  to  amend  the  Acts  for  regulating  turnpike  roads 

in  England. 

[  I44h  June,  1827.] 

7th.— Stat.  9  Geo.  4.  c.  77. 
An  Act  to  amend  the  Acts  for  regulating  turnpike  roads. 

[25ihJuly,lS98.] 
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INDEX, 


ACCOUNTS, 

to  be  prodaoed  by  surveyor  of  highways,   118 

to  be  kept  by  turnpike  trustees,  202 

of  treasurer,  clerk,  aod  surveyor  of  turnpike  road,  how 

to  be  audited,  203 
to  be  produced  by  officers  under  turnpike  trust,  220 

mortgagees  in  possesaion  of  the  tolls, 
307 

ACTIONS, 

on  the  case,  cannot  be  maintained  for  a  public  nuisance 
to  a  highway,  without  shewing  a  special  injury,  468 

under  Highway  Acts,  limitation  to  and  mode  of  prose- 
cuting, 518 

under  Turnpike  Acts,  limitatum  to  and  mode  of  prose- 
cuting, 549 

how  to  be  brought  by  prosecutors  under  Turnpike  Acts, 
546 

for  special  damages,  by  irregularity  in  proceedings  under 
Turnpike  Acts,  547 

AD  QUOD  DAMNUM, 

writ  of,  inquisition  upon,  is  traversable,  373 
appeal  against,  374 

AFFIDAVIT, 

may  be  made  of  consent  to  a  Turnpike  Bill,  322 

AGREEMENT, 

cannot  exempt  a  parish  from  their  common-law  liability 
to  repair  a  highway,  09 

ALE-HOUSES, 

not  to  be  kept  on  public  bridges,  492 

ANNOYANCES, 

on  highways,  penalty  for,  490 

on  turnpike  roads,  penalty  f«r,  521 

R  R  2 


en  INDEX. 

APPEAL, 

against  order  of  josticea  for  divertiDg  or  ezti] 

highway,  886,  402 
against  prooeadings  nndor  Highway  Acts,  614 

noder  Taropiko  Acts,  550 

APPLICATION, 

of  peoaltiea,  &C  voder  Highway  Acts,  509 

under  Turnpike  Acts,  548 

APPOINTBffENT, 

of  surveyor  of  the  highways,  105 

in  case  of  death  of  former 
surveyor,  117 
of  assistant  surveyor,  114 
of  surveyor  of  turnpike  roads,  219,  221 

of  public  bridges,  843 
of  new  tmstees  under  Turnpike  Acts,  194 

APPORTIONMENT, 

of  fine,  upon  indictment  for  non-repair  of  a  turnpike 
road,  between  the  trustees  and  the  inhabitants,  540 

APPREHENSION, 

of  transient  offenders  against  the  Turnpike  Acts,  540 

ASSESSMENT, 

under  Highway  Acts,  for  purchase  of  materials,  160 

for  repair  in  general,  161 
additional,  166 

notice    of    intended    application 
for,  162,  167 
under  Highway  Acts,  limitation  to  amount  of,  168 

for  widening  roads,  168 
enforcing  payment  of,  168 

ASSISTANT  SURVEYOR, 
appointment  of,  114 
duty  of,  115 

BOUNDARIES, 

between  parishes,  provisions  for  ascertaining,  85 

BRIDGES, 

public,  where  repaired   by   parishes,  turnpike  trustees 
may  contract  to  repair,  &c.  251 

public,  nature  of,  324 

as  to  the  freehold  of,  837 

repairable  by  the  county,  339 

the  county  not  liable  to  widen,  339 
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BRIDG  E8— cMi#t]iiieil 

pablicy  appointmeDt  of  Bxaveyor  for,  348 

procaratioD  of  materials  for  repair  of,  843 
removal  of  nuisances,  Ssc.  from,  343 
property  of,  how  to  be  laid,  344,  362 

to  be  laid  in  the  inhmbilants  of  the 
coontj  generally  on  indictment  or  information  (see 
Addenda,) 
pablie,  power  to    obtain  stone  from   qoanries  for  the 

amendment  of,  346 
public,  power  to  alter  the  sitaation  of,  or  to  widen,  360 
actions  respecting,  (  see  Addenda  )  352 
in  coanty  of  York,  orders  with  respect  to,  to  be 
made  at  £aster  Sessions,  353 
pnblic,  materials  for  repair  of,  exempt  from  toll  on  torn* 

pike  roads,  354 
pnblic,  counties  may  contract  for  the  repair  of,  866 
repair  of,  by  prescription,  302 

may  be  undertaken  by 
the  county  upon  contract,  302 
public,  reparation  of  300  feet  of  highway  at  the  ends 

of,  304 
public,  indictment  for  non-repair  of,  300 

who  may  be  jurors 
and  justices  to  try,  308 
public,  indictment  for  non-repair  of,  inhabitants  may  be 

witnesses  upon,  309 
public,  indictment  for  non-repair  of,  fine  upon,  300 

not  removable  by 
certiorarit  except  by  the  prosecutor,  or  where  the 
right  to  repair  is  in  dispute,  308 
public,  ale-houses  not  to  be  kept  on,  402 

CATTLE, 

straying  on  turnpike  road,  to  be  impounded,  633 

CAUSEWAYS, 

by  side  of  turnpike  roads,  as  to,   314,  3t6 
penalty  on  damaging,  under  Highway  Acta,  491 

under  Turnpike  Acta,  624,  627 

CENTRE, 

of  turnpike  road,  what,  313 

CERTIFICATE, 

of  justices,  that  new  way  is  in  condition,  before  the  old 
one  can  be  stopped  up,  400 
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CERTIORARI, 

for  remoTal  of  iDdictiiieot  for  wm-tefwir  of  highwaj, 

483,  604 
for  removal  of  indictment,  as  to  costs  of,  M3 
proceedings  under  H^fawaj  Acts,   not  to  be  remoyed 

by,  611 
proceedings  nnder  TompilDe  Acts,  not  to  be  removed 

by,  652 

CLERK, 

to  tanipike  trustees,  not  to  be  treasurer  or  surveyor, 
220,  221 

COLLECTORS  op  TOLLS, 

appointment  of,  219 

temporary,  in  case  of  death  of  former  collector,  appoint- 
ment of,  223 
penalty  on,  for  misconduct,  226 
names  of,  to  be  placed  on  toll-houses,  225 
when  tbe^  abscond,  how  penalties  are  to  be  levied,  227 
not  to  gam  a  settlement  or  be  rated,  227 

COMMISSIONERS  (TURNPIKE).— (  See  tit.  IVicsfeet.  ) 

COMPENSATION, 

for  materials,   damage,  &c.  how  to  be  recovered  from 
turnpike  trustees,  213 

COMPOSITION, 

for  statute  duty,  137 

power  to  exempt  from  payment  of,  147 
notice  of  time  for  compounding  to  be 
given,  148 
for  statute  duty,  proportion  of,  to  be  paid  to  treasurer 
of  turnpike  roads,  149 

CONSENT, 

to  Tarnpike  Bill  by  affidavit,  322 

of  the  owner  to  the  diversion  of  a  highway,  384,  393 

CONVEYANCE, 

by  turnpike  trustees,  form  of,  427 

CORPORATE  BODIES, 

enabled  to  sell  land  to  turnpike  trustees,  415 
payment  of  pnrchase-money  to,  430 

COSTS, 

not  allowed  on  appeal  against  proceedings  for  the  di- 
version or  extinction  of  highways,  406 
where  proceedings  are  removed  by  certiorari,  503 
power  to  the  Court  to  Sward  upon  indictment  for  non- 
repair of  highways,  506 
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DAMAGES, 

recovery  of,  in  addition  to  the  penalties  onder  the  Tarn- 
pike  Acts,  545 

DEDICATION, 
of  a  highway,  41 

whether  it  can  be  partial,  50 
can  be  made  only  by  the  owner  of  the 
fee,  59 
of  a  highway,  how  far  the  consent  of  the  pnblic  is  re* 
qnisite  to,  63 

DIRECTION  POSTS, 

to  be  erected  on  highways,  175 
penalty  on  damaging,  491 

DISABILITY, 

persons  lying  under,    may  sell  land  to  turnpike  tras- 

tees,  415 
persons  lying  under,  payment  of  the  purchase-money  to 

or  in  trust  for,  430 

DISTRESS, 

under  Turnpike  Act,  penalty  on  rescue  of,  535 

DITCHES,  DRAINS,  &c. 

regulations  as  to,  in  Highway  Acts,  171 

in  Turnpike  Acts,  316 

DIVERSION, 

of  highway*  by  ad  quod  damnum^  372 

appeal  against,  374 
by  act  of  God,  376 

by  order  of  two  justices,  379  [402 

appeal  against,  386, 
consent  of  the  owner 
must  be  obtained  to,  393 
of  highway,  by  order  of  two  justices,  must  be  made  at 

a  Special  Sessions,  395 
of  highway,  by  order  of  two  justices,  previous  notices 

required,  399 
of  highway,   by  order  of  two  justices,  certificate  to  be 
given  of  the  condition  of  the  new  way,  before  the  old 
one  can  be  stopped  up,-  400 
of  highway,  by  order  of  two  justices,   sale  of  the  old 

way,  405 
of  turnpike  roads,  411 

DRIVERS, 

regulations  as  to,  in  London  and  Westminster,  492 

in  Highway  Acts,  494 
in  Turnpike  Acts,  530 
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ENCROACHMENTS, 

upon  highways,  penalty  upoo,  485 
upon  turnpike  roads,  penalty  upon,  521 

ENROLMENT. 

of  orders  for  diverting  and  extinguishing  a  highway,  401 

EVIDENCE, 

upon  indictment  for  non-repair,  478 
under  Highway  Acts,  competency  of,  514 
under  Turnpike  Acts,  competency  of,  548 

EXEMPITONS. 

from  operation  of  Highway  Acts,  179 

of  Turnpike  Acts,  182 
from  extra-toli,  iu  respect  of  the  breadth  of  wheels,  269 

for  over-weight,  299 
general,  from  payment  of  toll,  280,  292 
from  toll,  in  respect  of  return  post-horses  and  carriages, 

283 
general,  from  payment  of  toll,  not  to  extend  to  toll  for 

over-weight,  298 
from  toll,  penalty  for  fraudulently  claiiping,  301 
from  toll  of  materials  for  the  repair  of  public  bridges, 

354 

EXPLANATION. 

of  words  used  in  Turnpike  Acts,  183 

EXTINCTION. 

of  highways,  not  feasible  at  common  law,  371 

by  Act  of  Parliament,  377 
by  two  justices,  383 

appeal  against,  386,  402 
must  be  done  at  a  Special 
Sessions,  395 
of  highways,  by  two  justices,  notices  to  be  given,  399 

sale  of  the  way,  405 
of  turnpike  roads,  411 

EXTRA-PA  ROCH I A  L, 

hamlet,  liability  of  to  repair  its  highways,  78 

EXTRA-TOLL. 

in  respect  of  the  breadth  of  wheels,  267 
for  over- weight,  272 

FEMES-COVERT, 

empowered  to  sell  land  to  turnpike  trustees,  415 
payment  of  purchase-money  to  or  in  trust  for,  430 
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FENCES, 

to  new  tanipike  roads  to  be  made  bj  the  trosteesy  436 

FERRY, 

natare  of  the  pablic  and  private  rights  which  couour  to 
make,  32 

FINE, 

opon  indictment  for  non-repair,  480 

no  second  can  be  levied 
npon  same  indictment,  481 

upon  indictment  for  non-repair,  application  of  nnder  the 
Highway  Acts,  508 

upon  indictment  for  non-repair,  how  to  be  levied  npon 
a  parish,  &c,  608 

npon  indictment  for  non-repair  of  a  tnmpike  road,  ap- 
portionment of,  540 

FOOTPATH, 

public,  is  a  highway,  1 

sale  of,  when  diverted,  &c.  bj  order  of  two  jus- 
tices, 380 
public,^ nuisance  to  plough  up,  443 
by  side  of  turnpike  road,  penalty  on  damaging,  524, 627 

FORFEITURES, 

recovery  and  application  of  under  Highway  Acts,  600 

under  Turnpike  Acts,  643 
FORMS, 

of  proceedings,  highway,  179 

turnpike,  323 

GATES, 

not  to  open  upon  turnpike  road,  527 

GATES -(TOLL), 

power  to  erect  or  discontinue,  256 

if  unauthorized,  may  be  removed  by  justices,  267 

HAMLET, 

extra-parochial,  liability  of  to  repair  its  highways,  78 

HEDGES, 

regulations  as  to^  in  Highway  Acts,  173 

in  Turnpike  Acts,  310 
HEIR, 

may  be  indicted  for  continuing  a  nuisance  to  a  highway, 
469 

HIGHWAY, 

definition  of,  1 

must  be  a  thoroughfare,  6 

the  soil  of  vested  in  adjoining  proprietors,  23 
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HIGHWAY— coxltiitted 

if  fovndroiis,  passeogen  may  go  OTer  the  adjoining  land, 

37 
how  it  may  originate,  40 

by  unmolested  possesion,  or  de- 
dication, 41 
Low  it  may  originate  by  Act  of  Parliament,  67 
liability  to  repair  at  common  law,  69 

by  reason  of  inclosnre,  90 
by  reason  of  prescription,  93 
assessment  for  the  repair  of,  101 
width  of,  under  Highway  Acts,  169 
justices  may  order  what  shall  be  first  repaired,  169 
cannot  be  extinguished  at  common  law,  37  L 
diversion  of,  at  common  law,  by  ad  quod  damnum,  372 

by  act  of  God,  376 
diversion  or  extinction  of  by  Act  of  Parliament,  377 

by  order  of  two  justices,  379 
by  order  of  two  justices,  the 
proceedings  relative  to,  how  questioned,  409 
diversion  or  extinction  of  under  Inclosure  Acts,  406 
nuisances  to,  at  common  law,  439 

removal  of,   and  punish- 
ment of  the  offenders,  467 
nuisances  to,  by  Statute,  485 

remedies  for,  498 

HIGHWAY  ACTS, 

exemptions  from,  179 

general  penalty  on  persons  resisting  the  execution  of,  497 

HORSE  ROAD, 

public,  is  a  highway,  1 

HORSES, 

number  of,  allowed   to  waggons   and   carts,  under  the 

Highway  Acts,  486 
in  London  and  Westminster,  489 

INCLOSURE, 

liability  in  respect  of,  to  repair  a  highway,  90 

INCLOSURE  ACTS, 

diversion  or  extinction  of  highways,  under,  406 

INDICTMENT, 

of  public  bridges,  366 

lies  for  nuisance  to  a  highway,  468 

for  disobedience  to  order  of  justices,  470 

against  a  parish  for  non-repair,  471  [475 

against  an  inferior  district  or  individuals,  for  non-repair. 
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INDICTMENT— con^miced 

for  DOD-reptir  of  highway,  as  to  the  plea  to,  477 

as  to  the  evidence  upon,  478 

as  to  the  jadgmetit  upon,  480 

no  new  trial  after  verdict  of 

Not  Guilty,  482 

for  non-repair  of  highway,  power  to  the  Court  to  award 

costs  upon,  505 
for  non-repair  of  highway,  application  of  the  fine  npon, 

under  the  Highway  Acts,  508 
for  non-repair  of  highway,  levying  the  fine  upon  a  pa- 
rish, 508 
property  used  for  the  highways  or  turnpike  roads,  how 

to  be  laid,  513,  541 
for  non-repair  of  turnpike  roads,  to  be  brought  against 

the  parish,  and  not  against  the  trustees,  538 
for  non-repair  of  turnpike  roads,  power  to  apportion  the 
fine  upon,  between  the  parish  and  the  trustees,  540 

INFANTS, 

may  sell  land  to  turnpike  trustees,  415 
payment  of  the  purchase-money  to,  or  in  trust  for,  on 
sale  to  turnpike  trustees,  430 

INFORMATION, 

by  Court  of  K.  B.,  for  non-repair  of  highway,  483 
property  used  on  highways  or  turnpike  roads,  how  to 
be  laid  in  any  indictment  or  information,  513,  541 

INHABITANTS, 

of  a  parish,  meetings  of,  177 

may  agree  to  prosecute  or  defend  any  in- 
dictment, &c.  507 
of  a  parish,  competent  witnesses  on  prosecutions  under 

Highway  Acts — but  not  on  indictments  for  non-repaif, 

479,  514 
of  a  parish,  competent  witnesses  on  prosecutions  under 

Turnpike  Acts,  548 
of  a   county,  competent  witnesses  on  indictment  of  a 

public  bridge,  369 

JURORS, 

who  may  be,  on  indictment  for  non-repair  of  a  public 
bridge,  368 

JUSTICES, 

of  cities,  to  act  under  Highway  Acts,  and  as  to  appoint- 
ment of  surveyor  by,  117 
may  order  what  highways  shall  be  first  repaired,  169 
may  order  lands,  liable  to  be  repaired  by  tenure,  to  be 
repaired,  170 
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JUSTICES— cmiftfwecf 

to  be,  er  affieio^  trustees  of  tanipike  roads,  186,  7 
to  settle  disputes  conceroing  the  extction  of  toll,  260 
nay  administer  oaths  aoder  Tarnpike  Acts,  621 

Highway  Acts,  614 
who   may  be,   to  try  indictment  for  non-repair  of  a 

public  bridge,  368 
may  act  under  Turnpike  Acts,   although  creditors  or 

trustees,  648 
may  make  presentment  of  non-repair  of,  or  nuisances 

to  a  highway,  600 
entitled  to  costs  of  proceedings,  when  removed  by  oer- 

iiorari,  603 
may  proceed  by  summons  in  recovering  penalties  under 

Turnpike  AcU,  643 

LAMPS, 

to  be  placed  on  toll-gates,  268 

LAND, 

held  upon  trust  for  repair  of  highway,  to  be  let  at 
most  improved  value,  1 70 

LIABILITY, 

to  repair  a  highway,  69 

at  common  law,  70 

by  inclosure,  90 

by  prescription,  93 
of  turnpike  trustees,  207 
of  officers  under  tarnpike  trustees,  233 

LIMITATION, 

to  actions,  &c.  under  Highway  Acts,  618 

under  Turnpike  Acts,  649 
LISTS, 

of  persons  qualified  to  be  surveyors  of  the  highways,  to 

be  delivered  to  the  justices,  106 
of  persons  liable  to  statute  duty  or  composition,  to  be 
delivered  to  surveyor  of  turnpike  roads,  243,  247 

MANDAMUS, 

to  put  highway  into  repair,  484 

MATERIALS, 

for  repair  of  highways,  power  to  get  from  uninclosed 
lands,  but  not  to  extend  to  beach,  160,  162 

for  repair  of  highways,  power  to  get  from  inclosed 
lands,  162 

assessment  for  the  purchase  of,  167 

pits  and  holes  in  getting  to  be  fenced  off,  167,  239 
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MATERIALS— i^nHnued 

at  what  time  may  be  dug  for  in  foreign  parishes,  158 
surveyor  may  contract  for  the  getting,  &c,  IdO 
power  to  obtain  for  repair  of  torn  pike  roads,  236 

for  repair  of  public  bridges,  343,  345 
MEETINGS, 

of  inhabitants  of  a  parish,  177 
of  turnpike  tmstees,  105 

MILE-STONES, 

to  be  erected  on  tnrnpike  roads,  320 

MINES,  &c. 

nnder  turnpike  roads,  in  whom  vested,  218 

MORTGAGEES, 

of  tolls,  may  maintain  ejectment,  305 
in  possession,  to  account,  307 

penalty  on  retaining  possession 
after  satisfaction,  307 

MORTGAGES, 

of  tolls,  302 

may  be  paid  off  by  lot,  308 
nnder  expired  or  repealed  Acts,  regulations  as 
to,  300 
of  tolls,  if  lost  or  mislaid,  may  be  renewed,  310 

not  to  render  trustees  personally  liable,  310 
npon  lands  purchased  by  tnrnpike  trustees,  provision  for 
payment  of,  421 

MORTGAGE-MONEY*, 

agreed   to   be  advanced  to  turnpike  trustees,  power  to 
enforce  the  payment  of,  306 

NAME, 

of  owner  to  be  painted  on  waggons,  &c.  under  Highway 

Act,  406 
of  owner  to  be  painted  on  waggons,  &c.  under  Tnmpike 

Act,  520 

NAVIGABLE  RIVER. 

nature  of  public  right  in,  10,  444 
nuisance  in  the  obstruction  of,  444 

NOTICE, 

to  be  given  previous  to  the  application  for  an  assessment 

for  the  highways,  162,  167 
to  be  given  to  the  owner  before  materials  are  got  for 

turnpike  roads,  238 
to  be  given  previous  to  the  diversion  or  extinction  of  a 
highway,  389 
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NUISANCES, 

to  highways  at  common  law,  439 

removal  of,  467 
may  be  abated,  467 
may  be  indicted,  468 
may  be  proceeded   againtt 
by  information  granted  by  the  Court  of  K.  B.  488 
to  highways  at  common  law,  may  be  proceeded  against 

by  mandamus,  484 
to  highways,  by  Statute,  485 

remedies  for,  498 
may  be  abated  by  snrFeyor,  498 
or  presented  by  a  justice,  500 
to  turnpike  roads,  521 

remedies  for,  537 
may  be  abated  by  suryeyor,  537 
may  be  prosecuted  by  trustees,  541 
recovery  of  penalties  for,  543 

and  of  damages 
in  addition  to  the  penalties,  545 

OATH, 

to  be  taken  by  trustees  of  turnpike  road,  187 
under  Turnpike  Acts,  power  to  administer,  321 
under  Highway  Acts,  power  to  administer,  514 

OBSTRUCTION, 

in  highways,  penalty  upon,  491 

in  navigable  river,  indictment  for,  444 

in  turnpike  road,  penalty  upon,  521 

OFFENDERS, 

against  Turnpike  Acts,  power  to  apprehend,  540 

OFFICERS, 

turnpike,  to  be  appointed  by  trustees,  219 

to  continue  under  fresh  local  Act,  unless  re- 
moved, 228 
to  account,  229 

general  penalty  apon»  for  misconduct,  232 
may  be  competent  witnesses,  233,  548 
as  to  the  liability  of,  233 

PARISH, 

liable  to  repair  its  highways,  70 

liable  to  indictment  for  non-repair  of  turnpike  roads, 

76,  538 
can    throw  the  burthen  of  repairing  a  highway  upon 

others,  only  by  a  special  plea,   78,  477 
indictment  against^  for  non-repair  of  highway,  471 
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PARISHES, 

provision  for  ascertaiaiDg  the  boandaries  between,  05 

PENALTY, 

for  not  performing  statute  duty,   130,  134 
on  toll  collectors,  224 

how  to  be  recovered  when  the  collectors 

abscond,  227 
general,  upon  tarnpike  officers  for  misconduct,  233 
for  taking  materials  appropriated  for  tarnpike  road,  241 
for  evading  payment  of  toll,  261 
on  drivers,  for  refusing  to  allow  their  wheek  to   be 

measured  on  turnpike  road,  268 
on  evading  payment  of  toll  for  over- weight,  276 
for  fraudulently  claiming  exemption  from  toll,  301 
on  mortgagees  of  tolls,   for  retaining  possession  after 

satisfaction  of  their  debt,   307 
general,  on  persons  resisting  the  execution  of  the  Hi^^- 

way  Acts,  497 
general,  on  persons  resisting  the  execution  of  the  Turn- 
pike Acts,  536 
penalties  and  forfeitures  under  Highway  Acts,  recovery 

and  application  of,  509 
penalties  and  forfeitures  under  Turnpike  Acts,  recovery 

and  application  of,  543 

PITS, 

or  holes,  made  in  getting  materials,  to  be  filled  up  or 
fenced  off,  157,  239 

PLEA, 

upon  indictment  for  non-repair  of  highway,  477 

POUND-BREACH, 

penalty  upon,  in  Turnpike  Act,  535 

PRESCRIPTION, 

liability  by,  to  repair  a  highway,  93,  99 

how  to  be  pleaded,  103 

liability  by,  to  repair  turnpike  roads,  250 

persons  liable  by,  to  repair  turnpike  road,  to  remain 
liable  in  proportion,  where  the  road  is  enlarged  or 
diverted,  437 

liability  by,  to  repair  public  bridges,  362 

indictment  for  non-repair  against  persons  liable  by,  475 

plea  upon,  477 
PRESENTMENT, 

by  a  justice,  of  non-repair  of,  or  nuisances  upon  a  high- 
way, 500 
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PROCEEDINGS, 

forms  ofy  under  Highway  AeU^  179 
under  Tornpike  Acts,  32S 
under  Highway  Acts,  not  to  be  qaashed  for  want  of 

form,  or  removed  by  oerfiomrt,  517 
under  Turnpike  Acts,  not  to  be  qoashed  for  want  of 
form,  or  removed  by  certiorari^  652 

PROPERTY, 

right  of.  Tested  in  turnpike  trustees,  814 

of  materials,  &;c.  for  highways,  to  be  laid  in  surveyor 

generally,  upon  any  indictment  or  information,  513 
of  materials,  &;c.  for  turnpike  roads,  to  be  laid  in  trustees 

generally,  on  any  indictment  or  information,  541 
of  materials,  &€.  for  bridges,  to  be  laid  in  inhabitants 

of  the  county,  in  any  indictment  or  information,  (  see 

Addemda.) 

PROSECUTIONS, 

may  be  brought  by  tampike  trustees,  541 

PROSECUTORS, 

under  Highway  Acts,  how  to  recover  penalties,  511 
under  Tampike  Acts,  how  to  recover  penalties,  546 

PURCHASE-MONEY, 

payment  of,  by  tampike  trastees,  419,  430,  433 

QUALIFICATION, 

of  trustees  of  tornpike  roads,  184 

RECOVERY, 

of  tolls,  250 

of  penalties  and  forfeitures  under  Highway  Acts,  509 

under  Turnpike  Acts,  543 
REPAIR, 

of  highways,  assessment  for,  161 

REPOSITORIES, 

for  materials,  may  be  purchased   by  tornpike  trustees, 
242 

RIGHT, 

to  the  soil  of  highways,  23 

of  way  is  a  public  easement,  23 

to  the  freehold  of  public  bridges,  337 

to  the  soil  of  tornpike  roads,  218 

RIVER, 

public  navigable,  natare  of,  19,  444 

obstruction  of,  444 
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SALE, 

power  of,  ID  Highway  Acts,  obserTations  upon,  20 

of  old  highway,  when  direrted  or  extingaished  by  two 

justices,  386,  405 
of  old  taropike  road,  when  diverted,  &c.  420,  424 
of  anoecessary  lands  or  tenements  by  turnpike  trustees, 

425 

SESSIONS, 

Special,  how  to  be  eonvened,  178,  305 

diversion,   &c.  of  highways,  by  order  of  two 
justices,  must  be  made  at,  395 

SKID-PANS, 

may  be  ordered  to  be  used  upon  tarn  pike  roads,  314 

STAITH, 

as  to  the  erection  of  in  a  public  river,  440 

STATUTE-DUTY, 

proportions  of,  125 
notice  of,  to  be  given,  120 
penalty  for  not  performing,  130,  134 
justices  may  order  the  performance  of,  in  kind,  131 
exemptions  from,  134  [136 

during seed-month  and  harvest-months, 
not  wanted  upon  turnpike  roads,  may  be  transferred  to 

other  highways,  137,  248 
to  be  performed  on  turnpike  roads,  243 

STATCTE-DUTY-COMPOSmON, 

amount  of  for  statute  labour,  138 

amount  of  for  land  in  occupation,  144 

power  to  justices  to  exempt  from,  147 

notice  to  be  given  of  the  time  of  componnding,  148 

regulations  as  to,  where  there  is  a  change  of  occupation 

during  the  year,  148 
proportion  of  to  be  paid  to  the  treasurer  of  tampike 

roads,  140 
power  to  turnpike  trustees  to  make,  240 

SURVEYOR, 

of  highways,  appointment  of,  106 

with  a  salary,  appointment  of,  112,  116 
assistant  to,  appointment  of,  114 

duty  of,  115 
bond  to  be  given  by,  115 
power  to  appoint,  in  case  of  death,  &c.  of 
preceding  surveyor,  117 
of  highways,  abstract  of  the  Act  to  be  given  to,  as  a 
charge,  118 

s  s 
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SURVEYOR-ean/tmurd 

of  bighwtys,  datj  of ;  to  accoont,  ftc.  118 

to  new  highways,  and  remoTe  all 
naisances,  &c.  408 
of  highways,  general  penalty  apoo,  for  miscondact,  124 

not  to  have  an  interest  in  contracts,  &c. 

125,  159  [514 

of  highways,  a  competent  witness  under  Highway  Acts, 

of  turnpike  road,  and  clerk  to  the  trustees,  not  to  be  the 

same  individual.  221 
of  turnpike  road  to  remove  annoyances,  &c  587 
of  pnbhc  bridges,  348 

THOROUGHFARE. 

necessary  to  a  highway,  8 

to  a  public  river,  10,  444 
if  open  to  all  the  king's  subjects,  is  a  highway,  8 

TITHES, 

rateable  to  highway  assessments,  183 

TOLLS, 

power  to  collect,  on  turnpike  roads,  252 

to  be  paid  upon  carriages  affixed  to  others,  253 

power  to  trustees  to  reduce,  254 

may  be  compounded  for,  258 

table  of,  to  be  placed  on  toll-house,  and   tickets  given, 
258 

how  to  be  recovered,  250 

penalty  for  evading  p  lyment  of,  281 

regulations  for  letting  to  farm,  282 

additional,  in  respect  of  tbe  breadth  of  wheels,  287 

additional,  in  respect  of  the  breadth  of  wheels,  exemp- 
tions from  payment  of,  280 

additional,  in  respect  of  over-weight,  272 

additional,  in  respect   of  over-weight,   not  to  be  com- 
pounded for,  275 

additional,  in  respect  of  over-weight,  may  be  reduced 
witbin  ten  miles  of  London,  275 

additional,  in  respect  of  over-weight,  penalty  for  evading 
payment  of,   278 

additional,  in  respect  of  over- weight,  carriages  to   be 
weighed,  for  tbe  purpose  of  enforcing  payment  of,  278 

additional,  in  respect  of  over-weight,  exemptions  from 
payment  of,  200 

exemptions  from  payment  of,  2B0 

penalty    for    fraudulently 
claiming,  301 
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TOLLS— conftitiiecl 

maj  be  reduced  by  canal  or  rail-road  companies^  upon 
the  carriage  of  materials  for  tarapike  roads,  242 

TOLL-GATES, 

how  to  be  erected  or  discontinaed,  256 

if  illegallj  erected,  may  be  removed  by  order  of  jas- 

tices,  257 
lamps  to  be  lighted  apoo,  258 

TOLL-HOUSES,  &c. 

vested  in  the  trustees,  214 

if  unnecessary,  not  to  be  sold,  but  to  be  palled  down 

and  the  materials  sold,  215 
occupation  of  by  lessees,  &c.  216 
power  of  re-entry  upon,  by  trustees,  216 

TOWNSHIP, 

liability  of  to  repair  its  highways,  95 

TRANSFER, 

by  surveyor  of  highways  to  his  successor,  118,  120 

TREES, 

to  be  lopped,  &c.  under  Highway  Acts,  173 

under  Turnpike  Acts,  310 

TRESPASS, 

to  depasture  along  a  highway,  25 

TRUSTEES, 

may  sell  land  for  the  improvement  of  a  turnpike  road, 

415 
payment  of  the  purchase-money  to,  430 

TRUSTEES  (TURNPIKE,) 

qualiGcation  of,  184 

oath  to  be  taken  by,  187 

not  to  act  where  interested,  189 

penalty  for  acting  when  not  qualified,  190 

upon  having  an  interest  in  any  office,  contract.  Sec, 
191 

penalty  not  to  extend  to  having  shares  in  canal  or  rail- 
way companies  contracting  with  the  trustees,  194 

appointment  of  new,  194 

meetings  of,   195 

proceedings  of,  to  be  entered  in  a  book,  200 

books  of  account  to  be  kept  by,  202 

to  circulate  a  general  statement  of  the  funds  of  the  road, 
203 

s  s  2 
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TRUSTEES  (TURNPIKE)— conftmiaf. 

to  audit  acoouitflof  the  trefttorer,  clerk,  and  8Qr?eyor« 

803 
power  to  euter  into  cootracts,  205 
to  be  competeDt  witnesses,  206 
general  liability  of,  207 
actions  by  and  against,  211,  218 
right  of  property  Tested  in,  214 
have  no  right  to  the  soil,  or  mines,  Stc^  218 
power  to  sell  the  soil  of  unnecessary  roads,  2118 

annecessary  tenements,  21 9,  425 
may  appoint  officers  with  salaries,  219 
not  to  appoint  the  same  person  to  be  treasurer  and  clerk, 

or  surveyor  and  clerk,  220,  221 
not  to  appoint  victuallers  to  offices,  222 
to  take  security  from  their  treasurer,  222 
may  appoint  temporary  collectors,  223 
may  purchase  land  whereout  to  get  materials,  S4t 
may  purchase  repositories  for  materials,  242 
may  compound  for  statute  duty,  249 
may  contract  with  persons  liable  to  repair  by  prescrip- 
tion—and  with  parishes  liable  to  the  repair  of  bridges, 
250,  251 
may  measure  the  wheels  of  waggons,  &c.  passing  through 

any  turnpike  gate,  268 
may  mortgage  the  tolls,  802 
may  discharge  mortgages  by  lot,  308 
may  renew  mortgages,  lost  or  mislaid,  310 
not  to  be  personally  liable  on  mor^ges,  810 
to  erect  mile-stones,  &c.,  320 
may  administer  oaths,  821 
may  order  skid-pans  to  be  used,  314 
power  to  make  and  repair  causeways,  314 
may  improve,  divert,  or  extinguish  turnpike  road,  411 
may  buy  land ;  and  as  to  payment  of  purchase-money  and 

conversion  of  the  land  purchased,  411,  419 
may  purchase  land  from  persons  under  disability,  41 5 
payment  of  money  to  or  in  trust  for  vendors  lying  under 

disability,  430 
may  be  ordered  to  pay  expences,  &c.  where  Tendor  is 

under  disability,  435 
payment  of  purchase-money  by,  where  title  is  not  satis- 
factory, or  owner  not  known,  433 
where  dispute  arises  as  to  the  purchase  of  land  by,  to 
be  settled  by  a  jury— and  as  to  the  payment  of  the 
expences,  422 
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TRUSTEES  (TURNPIKE)— comijiireff. 

mtj  sell  old  road,  420,  424 

form  of  convejapce  by,  427 

not  to  pall  down  houses,  or  take  in  gardens,  or  deviatp 
more  than  100  yards  without  the  consent  of  the  owner; 
whieh.eon!«efit  may  be  given  by  persons  nnder  dis- 
ability, 428 

persons  in  possession  of  land  purchased  by,  presump- 
tively entitled,  434 

to  fence  new  roads,  435 

may  direct  prosecutions,  541 

property  to  be  laid  in,  generally,  on  any  indictment  or 
information,  641 

TURNPIKE  ACTS. 

exemptions  from  the  operation  of,  182 
explanation  of  words  in,   183 
penalty  on  resisting  the  execution  of,  530 
penalties  under,  recovery  and  application  of,  543 
appeal  against  proceedings  under,  550 

TURNPIKE  BILL, 

power  to  consent  to,  by  affidavit,  322 

TURNPIKE  ROADS, 

parish  liable  to  be  indicted  for  the  non-repair  of,  76,  538 

repair  of,  180 

general  statement  of  the  funds  of,  to  be  made  out  and 

circulated,  203 
what  shall  be  deemed  the  centre  of,  313 
diversion  and  extinction  of,  411 
nuisances  and  annoyances  to,  and  encroachments  upon, 

penalty  for  making,  52 L 
penalty  for  working  injury  to  the  road  or  annoyances  to 

the  passengers,  521 

VENUE,  ^ 

in  indictments  for  non-repair  of  highway,  471 

VICTUALLERS, 

not  to  be  appointed  to  offices  under  Turnpike  Acts,  222 

WATERING, 

turnpike  roads,  312 

WEIGHING  ENGINES, 

to  be  erected — may  be  erected  for  the  use  of  adjoining^ 
inmU,  277,  279 


